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CHARGE 


TO    THE 


GRAND    JURY, 

AT  CALCUTTA,   DECEMBER  A,    1783. 


GENTLEMEN  OF  THE  GRAND  JURY, 

J.T  might  perhaps  be  fufficlent,  if  my  addrefs  to  you  this  day 
were  confined  to  fome  fliort  remarks  on  thofe  offences,  of  which 
the  prifoners  named  in  the  calendar  are  accufed ;  but  fuch  is  the 
particularity  of  my  own  fituation,  that  I  cannot  help  feeling  an  in- 
clination to  take  a  wider  range.  Six  years  have  elapfed,  fince  the  feat, 
which  I  have  now  the  honour  to  fill,  became  vacant ;  and,  in  that 
interval,  fo  many  important  events  have  happened  in  India,  and  fo 
many  interefling  debates  have  been  held  in  the  parliament  of  Britain, 
on  the  powers  and  objedls  of  this  judicature,  that  I  may  naturally  be 
expedled  to  touch  at  leaft,  though  not  to  enlarge,  on  thofe  events, 
all  of  which  I  have  attentively  confidered,  and  on  the  refult  of  thofe 
debates,  at  mofl  of  which  I  was  prefent.  Such  expecflations,  if  fuch 
have  been  formed,  I  fliould  be  very  loth  to  difappoint ;  and,  as  I 
ihall  exprefs  my  fentiments  without  referve,  you  will  hear  them, 
I  am  confident,   with  perfe<5l  candour. 
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None  of  you,  I  hope,  will  fufpecft  me  of  political  zeal  for  any 
fet  of  minlfters  in  ILngland,  with  which  vice  my  mind  has  never 
been  infedled  ;  nor  of  political  attachments  here,  which  in  my  ftation 
it  will  ever  behove  me  to  difclaim,  if,  in  the  character  of  a  magiftrate 
appointed  to  preferve  the  pubiick.  tranquillity,  I  congratulate  you, 
who  are  afTembled  to  inquire  into  all  violations  of  it,  on  the  happy 
profpedl  of  a  general  peace  in  every  part  of  the  world,  with  which 
our  country  is  connedled.  The  certain  fruits  of  this  pacification  will 
be  the  revival  and  extenfion  of  commerce  in  all  the  dependencies 
of  Britain,  the  improvement  of  agriculture  and  manufactures,  the 
encouragement  of  induflry  and  civil  virtues,  by  which  her  revenues 
will  be  reftored,  and  her  navy  flrengthened,  her  fubjetfls  enriched 
and  herfelf  exalted  :  but  it  is  to  India,  that  flie  looks  for  the  moil 
fplendid  as  well  as  moft  fubftantial  of  thofe  advantages  ;  nor  can  fhe 
be  difappointed,  as  long  as  the  fupreme  executive  and  judicial  powers 
fhall  concur  in  promoting  the  pubiick  good,  without  danger  of 
collilion  or  diminution  of  each  other's  dignity ;  without  impediment, 
on  the  one  fide,  to  the  operations  of  government,  or,  on  the  other, 
to  the  due  adminiftration  of  juftice. 

The  inftitution,  gentlemen,  of  this  court  appears  to  have  been 
mifapprehended  :  it  was  not,  I  firmly  believe,  intended  as  a  cenfure 
on  any  individuals,  who  exift,  or  have  exifted,  Legiflative  provifions 
have  not  the  individual  for  their  objedl,  but  the  fpecies ;  and  are  not 
made  for  the  convenience  of  the  day,  but  for  the  regulation  of  ages. 
Whatever  were  the  reafons  for  its  firft  eftablifliment,  of  which  I  may 
not  be  fo  perfeftly  apprized,  I  will  venture  to  aflure  you,  that  it  has  been 
continued  for  one  obvious  reafon;  that  an  extenfive  dominion,  without 
a  complete  and  independent  judicature,  would  be  a  phenomenon,  of 
which  the  hiftory  of  the  world  affords  no  example.  Juftice  muft 
be  adminiftered  with  effed,    or  fociety  cannot  long  fubfift.      It  is  a 

truth 
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truth  coeval  with  human  nature,  and  not  peculiar  to  any  age  or  coun- 
try, that  power  in  the  hands  of  men  will  fometimes  be  abufed,  and 
ought  always,  if  poflible,  to  be  reftrained ;  but  the  reftriiftions  of 
general  laws  imply  no  particular  blame.  How  many  precautions  have 
from  time  to  time  been  ufed  to  render  judges  and  jurors  impartial,  and 
to  place  them  above  dependence  !  Yet  none  of  us  conceive  ourfelves 
difgraced  by  fuch  precautions.  The  objedl  then  of  the  court,  thus 
continued  with  ample  powers,  though  wifely  circumfcribed  in  its 
jurifdidlion,  is  plainly  this  :  that,  in  every  age,  the  Britijh  fubjedts 
refident  in  India  be  protedled,  yet  governed,  by  BritiJIi  laws  ;  and  that  the 
natives  of  thefe  important  provinces  be  indulged  in  their  own  prejudices, 
civil  and  religious,  and  fufifered  to  enjoy  their  own  cuftoms  unmolefted; 
and  why  thofe  great  ends  may  not  now  be  attained,  confiftently 
with  the  regular  colleilion  of  the  revenues  and  the  fupremacy  of  the 
executive  government,  I  confefs  myfelf  unable  to  difcover. 

Another  thing  has  been,  if  not  greatly  mifconceived,  at  leail  very 
imperfedlly  underflood ;  and  no  wonder,  fince  it  requires  fome  pro- 
fefTional  habits  to  comprehend  it  fully :  I  mean  the  true  characfter 
and  office  of  judges  appointed  to  adminifler  thofe  laws.  The  ufe 
of  law,  as  a  fcience,  is  to  prevent  mere  difcretionary  power  under 
the  colour  of  equity  ;  and  it  is  the  duty  of  a  judge  to  pronounce  his 
decifions,  not  fimply  according  to  his  own  opinion  of  juflice  and  right, 
but  according  to  prefcribed  rules.  It  mufl  be  hoped,  that  his  own 
reafon  generally  approves  thofe  rules ;  but  it  is  the  judgement  of 
the  law,  not  his  own,  which  he  delivers.  Were  judges  to  decide 
by  their  bare  opinions  of  right  and  wrong,  opinions  always  unknown, 
often  capricious,  fometimes  improperly  biaffed,  to  what  an  arbitrary 
tribunal  would  men  be  fubjedl  !  In  how  dreadful  a  ftate  of  flavery 
would  they  live  !  Let  us  be  fatisfied,  gentlemen,  with  law,  which 
all,    who   pleafe,     may  underftand,    and    not    call    for   equity  in    its 
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popular  fenfe,   which  differs    in  different  men,   and  mufl  at  befl  be 
dark  and  uncertain. 

The  end  of  criminal  law,  a  moft  important  branch  of  the  great 
juridical  fyflem,  is  to  prevent  crimes  by  punifhment,  fo  that  the  pain 
of  it,  as  a  fine  writer  expreffes  himfelf,  may  be  inflidled  on  a  few, 
but  the  dread  of  it  extended  to  all.  In  the  adminiflration  of  penal 
juflice,  a  fevere  burden  is  removed  from  our  minds  by  the  afliltance 
of  juries  ;  and  it  is  my  ardent  wifh,  that  the  court  had  the  fame 
relief  in  civil,  efpecially  commercial,  caufes  j  for  the  decifion  of 
which  there  cannot  be  a  nobler  tribunal  than  a  jury  of  experienced 
men  affifted  by  the  learning  of  a  judge.  Thefe  are  my  fentiments  j 
and  I  exprefs  them,  not  becaufe  they  may  be  popular,  but  be- 
caufe  I  fincerely  entertain  them ;  for  I  afpire  to  no  popularity, 
and  feek  no  praife,  but  that  which  may  be  given  to  a  ftridt  and 
confcientious  difcharge  of  duty,  without  predilection  or  prejudice  of 
any  kind,  and  with  a  fixed  refolution  to  pronounce  on  all  occafions 
what  I  conceive  to  be  the  law,  than  which  no  individual  mufl 
fuppofe  himfelf  wifer. 

The  mention  of  my  duty,  gentlemen,  leads  me  naturally  to  the 
particular  fabje(fl  of  my  charge,  from  which  I  have  not,  I  hope, 
unreafonably  deviated  :  but  you  are  too  well  apprized  of  your  duty 
to  need  very  particular  inftruftions  j  and  happily  no  higher  offences 
(except  one  larceny)  appear  in  the  calendar  than  fome  criminal  frauds 
and  a  few  affaults :  one  of  them,  indeed,  is  ftated  as  very  atrocious ; 
and,  if  you  confider  that  the  frequency  of  fmall  crimes  becomes  a 
ferious  evil  in  fociety,  you  will  not  think  the  more  trivial  complaints 
unworthy  of  your  attention.  Redrefs  of  wrongs  muft  be  given,  or 
it  will  be  taken  ;  and  the  law  wifely  forbids  the  flightefl  attack  upon 
the   perfon   of  a  fubjed,  left  far  worfe  mifchief  fhould  enfue  from 

the 
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the  fudden  ebullition  of  rage,    or   the  flower,  but   more  dangerous, 
operation  of  revenge. 

Your  powers,  however,  are  not  limited  to  this  calendar,  or  even 
to  the  bills  which  may  be  preferred ;  for,  whatever  elfe  fhall  come 
to  your  knowledge,  it  will  be  your  part  to  prefent,  and  ours  to  hear 
attentively :  thus,  by  a  cordial  concurrence  in  preferving  the  publick 
peace,  and  bringing  fuch  as  violate  it  to  puniihment,  we  fhall  con- 
tribute, in  our  refpedlive  fhations,  to  the  fecurity  of  this  great  fettle- 
ment,  and  to  the  profperity  of  thefe  provinces,  in  which  the  deareft 
interefts  of  our  common  parent  and  country,  Great  Britain^  are  now 
eflentially  involved. 


CHARGE 


TO    THE 


GRAND     JURY, 

AT  CALCUTTA,  JUNE  10,  1785. 


GENTLEMEN, 

W  HEN  I  firft  addreffed  a  Grand  Jury  of  Calcutta,  too  foon  after  my 
arrival  in  this  country  for  any  diftindt  idea  to  be  formed  of  all  its  inhabi- 
tants, the  fmall  number  of  prifoners,  which,  to  my  infinite  joy,  appeared 
in  the  calendar,  gave  me  an  opportunity  of  fpeaking  at  large  on  the  infti- 
tution  of  this  court,  and  the  principles  of  criminal  juflice.  It  is  my  turn 
to  addrefs  you  at  the  opening  of  the  prefent  feffion ;  but  I  have  not, 
unfortunately,  the  fame  reafon  to  rejoice,  nor  the  fame  excufe  for  expa- 
tiating on  general  topicks :  I  may,  neverthelefs,  without  the  impropriety 
of  detaining  you  too  long,  touch  on  one  or  two  fubje(fts,  which  I  have 
much  at  heart,  and  on  which  I  cannot  but  flatter  myfelf  with  a  hope  of 
your  concurrence. 

If  I  may  juflly,  as  I  do  fmcerely,  conclude  from  my  own  obfervation 
at  former  feffions,  that  the  Grand  Juries  of  this  capital  will  deferve  the 
praife  of  intelligence  and  moderation,  vigilance  and  humanity,  I  muH.  be 

perfuaded. 


8  CHARGE  TO  THE  GRAND  JURY. 

perfuaded,  that  you,  Gentlemen,  have  little  need  of  infl:ru(!}:Ion  in  the 
difcharge  of  your  important  duty,  and  I  confidently  leave  with  you  the 
few  perfons,  who  are,  I  fee,  imprifoned  under  accufations  of  petty 
crimes ;  nor  is  it  either  expedient  or  becoming  to  point  at  particular 
cafes,  of  which  I  have  no  official  knowledge. 

One  cafe,  which  has  come  regularly  before  me  as  a  juftice  of  the 
peace,  concerning  the  death  of  a  Jlave  girl,    whom  her  mafter  had 
beaten,   I  think  it  my  duty  to  mention  more  at  large  j  leaving  to  you 
the  determination  on  fadls  from  a  view  of  all  the  circumftances,   and 
declaring  only  my  opinion  of  the  law.     A  mafter  may  legally  corredl 
his  fervant  with  moderation,  and  with  a  view  to  his  amendment;  nor, 
if  the  fervant  thus  corredted  fliould  die  by  fome  misfortune  unforefeen, 
and  unlikely  to  happen,  would  the  mailer  be  guilty  of  any  crime ;  but 
if  the  corredtion   be   immoderate,  exceffive,  unreafonable,  cruel,   the 
party  may  have,  if  he  live,  a  reparation  in  damages ;  or,  if  he  die,  the 
mafter  will  be  guilty  of  manflaughter  or  of  murder,  according  to  the 
circumftances ;  of  manflaughter,  if  he  gave  the  fatal  blow  in  a  fudden 
burll:  of  paffion,  after  violent  provocation,  with  a  weapon  not  likely  to 
kill ;  of  murder,  if  he  had  full  time  for  deliberation  and  coolnefs  of 
blood ;  and  that,  whether  he  intended  to  deftroy  life,  or  only  to  chaftife 
immoderately ;  for  the  true  fenfe  of  malice,   to  conftitute  this  horrible 
crime,  is  Malignity  of  heart,  ox  a  dijpojition  to  do  mi/chief,  which  may 
be  afcertained  by  comparing  the  fault  with  the  corrediion ;  and  the  age 
and  condition  of  the  perfon  flricken,  with  the  force  of  the  ftriker,  and 
the  danger  of  the  inftrument  ufed  by  him.     It  is  hardly  needful  to  re- 
mark, that,  in  fuch  cafes,  a  fervant  and  a  Jlave,   if  fuch  a  relation  be 
known  to  our  modern  law,  ftand  precifely  on  the  fame  ground;  as  a 
lord,  in  feudal  times,  might  indifputably  have  been  convidled  of  murder 


for  killing  his  villain  or  his  neife. 
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In  the  prefent  cafe,  you  will  hear  the  witneffes  on  one  fide  only;  and 
it  is  recommended  by  great  lawyers,  left  enormous  crimes  fhould  be 
fmothered  without  a  trial,  that  Grand  Juries  find  fuch  bills,  as  their 
confciences  oblige  them  to  find  at  all,  for  the  highefb  degree  in  the 
fcale,  that  the  evidence  fairly  fupports,  leaving  it  to  the  Petty  Jury, 
under  the  direftion  of  the  Court,  in  queflions  of  A?w,  either  to  hold 
the  prifoner  guiltlefs,  or  to  afcertain  the  precife  meafure  of  his  guilt 
by  their  verdidl ;  but  you  are  not  abfolutely  bound  to  follow  this  prac- 
tice :  you  are  bound  to  find  the  whole  truth,  as  nearly  as  you  can  j  and 
if  the  evidence  amount  not,  in  your  confcientious  opinion,  to  murder, 
you  may  rejedt  the  bill  for  that  crime,  and  find  another  for  manflaugh- 
ter ;  nor  ought  it  ever  to  be  forgotten,  that  the  great  rule  which  all 
fhould  obferve,  from  the  petty  juryman  to  the  prince,  is,  to  look  on 
the  crime  and  example  with  the  eye  of  feverity,  but  on  the  criminal, 
as  far  as  poflible,  with  the  eye  of  compaflion ;  fince  it  is  the  extremity 
of  evil,  fays  lord  Bacon,  **  When  mercy  has  no  commerce  with  mifery:" 
yet  it  muft  be  added,  that  mercy  is  due  to  the  publick  alfo,  who  may 
be  great  fufferers,  if  crimes  adlually  committed  efcape  unpuniflied. 

Another  cafe,  Gentlemen,  calls  for  your  ferious  attention  :  a  forgery 
has  been  conmiitted,  either  by  the  perfon  accufed  before  me,  or  by  his 
accufer;  which  involves,  not  only  the  common  guilt  of  that  crime,  an 
intent  to  defraud  another,  but  alfo  a  defign  to  affect  his  perfonal  rights 
jn  the  highefl  degree,  and  to  abufe  the  jprocefs  of  this  court  by  render- 
ing it  fubfervient  to  the  purpofe  of  imprifoning  a  man,  who  flood  in  the 
way  of  others ;  and  this  attempt  was  to  be  forwarded  by  the  bafefl 
fubornation  of  perjury:  it  is  a  contefl  between  two  brothers  for  a  large 
eftate ;  both  the  accufed  and  his  accufer  are  Brdhjnans  of  fome  rank, 
and  have  been  adive  in  oppofite  interefls ;  the  low  wretches,  who 
forged  the  bond,  have  confeflTed  their  adl,  which  was  done,  they  fay> 
at  the  inftigation  of  the  accufed  Brahman;  who  denies  any  knpwledgc 
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of  their  perfons,  and  infifts  that  his  enemy  muft  have  engaged  them  to 
ruin  him.  Your  fagacity  may  enable  you  to  difcover  the  truth;  but 
even  in  this  cafe,  you  muft  temper  juftice  with  lenity,  nor  fufFer  your- 
felves  to  be  influenced  by  the  odioufnefs  of  the  offence  ;  and  in  all  cafes 
o(  forgery,  permit  me  to  recommend  indi6tments  for  the  mifdemefnor 
only;  fince  very  ftrong  arguments  have  been  ufed,  both  at  home  and 
here,  to  prove  tlxit  the  rigour  of  our  modern  law  in  punilhing  that 
crime  with  death,  cannot  be  legally  extended  to  thefe  provinces.  I 
give  no  decided  opinion  yet  on  that  point,  nor  on  another,  which  may 
be  flartcd,  whether,  if  the  crime  under  confideration  be  a  capital  felony 
in  India,  an  indiftment  will  alfo  lie  as  at  common  law,  fince  it  has  been 
held  that  a  felony  merges  or  abforbs  a  mifdemefnor ;  but  I  am  prepared 
to  deliver  my  fentiments,  and  will  deliver  them  fully,  at  a  proper 
time. 

I  turn  from  thefe  cafes,  with  full  confidence  both  in  your  juftice 
and  your  benevolence,  to  a  fubjeft  which  has  greatly  moved  me,  and 
on  which  the  Grand  Jury  laft  fummer  prefented  a  ftrong  addrefs  to 
the  Court :  I  mean  the  condition  of  prifoners  for  debt  in  the  jail  of 
Calcutta.  It  is  much  to  be  lamented  that  no  method  has  yet  been 
devifed  by  Chrijlian  nations  to  keep  defendants  within  the  reach  of 
juftice,  but  that  of  confinement  in  a  common  prifon,  where  bad  habits 
are  generally  learned,  and  good  ones  generally  difcontinued  ;  where  a 
debtor,  perhaps  faultlefs,  is  with-holden  from  his  occupations  and  from 
his  family,  whilft  he  remains  miferable  himfelf,  and  ufelefs  to  the 
publick.  1  cannot  help  thinking,  that  a  better  mode  might  be  adopted, 
with  no  confiderable  expenfe  to  the  flate  or  to  individuals,  efpecially  if 
the  debtors  be  workmen  or  artificers;  and  imprifonment  in  this  country, 
at  this  feafon,  is  to  all  a  grievous  calamity  ;  to  many  in  every  leafon 
from  religious  notions  of  a  defilement,  that  reaches  beyond  the  funeral 
pile,  worfe  than  inftant  death :  but,  until  the  wifdom,  goodnefs,  and 

power 
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power  of  the  legiflature,  fliall  co-operate  for  this  end,  we  can  only  hope 
to  mitigate  an  evil  which  we  cannot  prevent.  You  may  be  aflured 
that  no  pains  will  be  fpared  by  us  in  promoting  the  obje6l  of  the  addrefs 
which  1  have  mentioned,  that  whatever  can  be  legally  done  by  the 
Court,  will  not  be  omitted ;  and  that,  where  our  authority  is  limited, 
we  will  apply  to  the  executive  government  here,  or,  if  neceffary,  to 
the  fountain  of  all  authority  at  home.  It  may,  perhaps,  be  within 
your  province  to  fee  that  afflidion  be  not  added  to  afflidion,  and  that 
prifoners  be  not  harafTed  by  exorbitant  demands :  I  would  not  intimate 
that  any  fuch  are  made  by  the  prefent  keeper  of  the  jail,  of  whom  I 
know  no  harm,  and  have  heard  a  favourable  charader ;  but  following 
the  fpirit  of  a  benevolent  ftatute,  now,  I  believe,  expired,  I  earneftly 
exhort  you  to  inquire,  whether  any  kind  of  extortion  has  been  com- 
mitted, or  any  fees  exaded  beyond  the  moderate  provifion  of  the  law  ; 
that,  if  fuch  enormity  hath  been  pradlifed,  under  the  pretence  of  cujiom, 
the  authors  of  it  may  be  punifhed,  and  the  fufFerers  by  it  relieved. 

There  is  another  fubjefl  which  has  made  a  deep  impreflion  on  my 
mind,  and  you  will,  I  truft,  accompany,  if  not  anticipate,  my  re- 
marks on  it :  I  mean  the  mifery  of  domejlick  bondage^  always  afflidino- 
enough  in  itfelf,  and  in  this  town  often  aggravated  by  the  cruelty  of 
maflers.  Permit  me  here  to  requefl:,  that  you  will  not  confider  my 
obfervations  on  this  head  as  relating  to  the  death  of  the  girl,  for  which 
OJborne  is  imprifoned  ;  but  his  a6l,  M'hatever  may  be  the  guilt  of  it, 
mufl:  not  preclude  me  from  difcouriing  on  other  ads  of  the  fame  nature, 
the  confequences  of  which  have  not  been  fo  dreadful.  It  is  needlefs 
to  expatiate  on  the  law  (if  it  be  law)  of  private  flavery  ;  but  I  make 
no  fcruple  to  declare  my  own  opinion,  that  abfolute  unconditional  Jlavery, 
by  which  one  human  creature  becomes  the  property  of  another,  like  a 
horfe  or  an  ox,  is  happily  unknown  to  the  laws  of  England,  and  that 
no  human  law  could  give  it  a  juft  fandion  :  yet,  though  I  hate  the 
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word,   the  continuance  of   it,  properly  explained,  can   produce  little 
mifchief.       I  confider  flaves  as  fervanis  under  a  contraSi,   exprefs  or 
implied,  and  made  either   by  themfelves,  or   by  fucli  perfons,   as  are 
authorized  by  nature  or  law,  to  contrail  for  them,  until  they  attain  a 
due  age  to  cancel  or  confirm  any  compact  that  may  be  difadvantagjeous 
to  them  :  I  have  Jlaves,  whom  I  refcued  from  death  or  mifery,  but 
confider  them  as  other  JervaiitSy  and  Ihall  certainly  tell  them  {o,  when, 
they  are  old  enough  to  comprehend  the  difference  of  the  terms.    Slaves^ 
then,  if  fo  we  mufl:  call  them,  ought  not  to  be  treated  more  feverely 
than  fervants  by  the  year  or  by  the  month  ;  and  the  corred:ion  of  them 
fhould  ever  be  proportioned  to  their  offence :   that  it  fhould  never  be 
wanton  or  unjuft,  all  muft  agree.      Neverthelefs,  I  am  affured  from 
evidence,    which,    though  not  all   judicially  taken,  has  the   ftrongeft 
operation  on  my  belief,  that  the  condition  of  flaves  within  our  jurifdic- 
tion  is  beyond  imagination  deplorable  ;  and  that  cruelties  are  daily  prac- 
tifcd  on  them,  chiefly  on  thofe  of  the  tenderefl  age  and  the  weaker  fex, 
which,  if  it  would  not  give  me  pain  to  repeat,  and  you  to  hear,  yet, 
for  the  honour  of  human  nature,  I  fhould  forbear  to  particularize :  if  I 
except  the  Englijh  from  this  eenfure,  it  is  not  through  partial  affection 
to  my  own  countrymen,  but  becaufe  my  information  relates  chiefly  to 
people  of  other  nations,  who  likewife  call  themfelves  Chrijlians.  Hardly 
a  man  or  a  woman  exifls  in  a  corner  of  this  populous  town,  who  hath 
not  at  leaft  one  flave  child,  either  purchafed  at  a  trifling  price,  or  faved 
perhaps  from  a  death,  that  might  have  been  fortunate,  for  a  life,  that 
feldom  fails  of  being  miferable  :  many  of  you,  I  prefume,  have  icc^x 
•large  boats  filled  with  fuch  children  coming  down  the  river  for  open, 
fale  at  Calcutta ;   nor  can  you  be  ignorant,   that  moft  of  them   were 
ftolen  from  their  parents,  or  bought,  perhaps,  for  a  mcafure  of  rice  in 
a  time  of  fcarcity,  and  that  the  fale  itfelf  is  a  defiance  of  this  govern- 
ment, by  violating  one  of  its  pofitive  orders,  which  was  made  fome 
years  ago,  after  a  confultation  of  the  moil  reputable  Hindtis  in  Calcutia, 

who 
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who  condemned  fuch  a  traffic,  as  repugnant  to  their  Sajlra.  The 
number  of  fmall  houfes  in  which  thefe  vi(n:ims  are  pent,  makes  it, 
indeed,  very  difficult  for  the  fettlement  at  large  to  be  apprized  of  their 
condition  ;  and  if  the  fufferers  knew  where  or  how  to  complain,  their 
very  complaints  may  expofe  them  to  ftill  harfher  treatment ;  to  be  tor- 
tured, if  remanded,  or,  if  fet  at  liberty,  to  ftarve.  Be  not,  however, 
difcouraged  by  the  difficulty  of  your  inquiries  :  your  vigilance  cannot 
but  furmount  it ;  and  one  great  example  of  a  juft  puniffiment,  not 
capital,  will  conduce  more  to  the  prevention  of  fimilar  cruelties,  than 
the  ftrongeft  admonition  or  fevereft  verbal  reproof.  Should  the  flave- 
holders,  through  hardnefs  of  heart  or  confidence  in  their  places  of  con- 
cealment, perfift  in  their  crimes,  you  will  convince  them,  that  their 
puniffiment  will  certainly  follow  their  offence,  and  the  mofl  hardened 
of  them  will,  no  doubt,  difcontinue  the  conteft.  Here,  again,  I  may 
fafely  promife  you,  that,  whatever  the  Court  can  do  in  terminatino- 
this  evil,  will  cheerfully  be  done ;  and  if  our  concurrent  labour  (hould 
yet  be  found  ineffeftual,  I  confidently  perfuade  myfelf,  that  fuch  regu- 
lations of  government  will  be  adopted  on  our  recommendation,  as  can- 
not fail  of  infuring  future  protection  to  the  injured,  fupport  to  the 
weak,  and  fome  confolation  at  leaft  to  the  wretched :  but  1  once  more 
adjure  you  to  difmifs  thefe  obfervations  from  your  mind,  when  you 
deliberate  on  the  cafe  of  homicide,  to  confider  them  as  pointed  folely  at 
a(fts  of  cruelty,  which  make  life  miferable  without  caufing  the  lofs  of 
it,  and  to  find  fuch  bills  as  you  cannot  avoid  finding,  according  to  the 
whole  evidence  before  you,  and  to  your  opinion,  after  our  diredions,  of 
the  law  refulting  from  it. 

The  laft  offence  which  I  fliall  mention  to  you  is  fo  general,  that  it 
may  affeft  every  part  of  our  proceedings  in  this  Court,  and  fo  atrocious, 
that  human  nature,  in  which  a  fenfe  of  religion  feems  inherent,  ftarts 
at  the  name  of  it ;  I  mean  the  ivilful  •violation  of  folemn  oaths,  without 

the 
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the  fandion  of  which,  neither  our  fame,  our  properties,  our  freedom, 
or  our  lives  can  be  long  fecure.  Neverthelefs,  I  have  many  reafons  to 
believe,  and  none  to  doubt,  that  affidavits  of  every  imaginable  fad  may 
as  eafily  be  procured  in  the  ftreets  and  markets  of  Calcutta,  efpecially 
from  the  natives,  as  any  other  article  of  traffick.  I  need  not  exhort 
you  in  general  to  prefent  perjured  witncfles,  and  their  fuborners  of  every 
clafs  or  perfuafion,  but  will  detain  you  a  few  moments  longer  with  a 
remark  or  two  on  fuch  inhabitants  of  thefe  provinces,  as  profefs  a  belief 
in  God,  and  in  Mohammed,  whom  they  call  his  prophet.  All  the 
learned  lawyers  of  his  religion,  with  whom  I  have  converfed  in  different 
parts  of  India,  have  afTured  me  with  one  voice,  that  an  oath  by  a  Muf- 
liman  is  not  held  binding  on  his  confcience,  unlcfs  it  be  taken  in  the 
exprefs  name  of  the  Almighty,  and  that  even  then  it  is  incomplete,  unlefs 
the  witnefs,  after  having  given  his  evidence,  fwear  again  by  the  fame 
awful  name,  that  he  has  fpoken  nothing  but  the  truth.  Nor  is  this 
abflrufe  or  refined  learning,  but  generally  known  to  Mohammedans  of 
every  degree,  who  are  fully  apprized,  that  an  itjtprecation  on  themfelves 
and  their  families,  even  with  the  Koran  on  their  heads,  is  in  fad:  no 
oath  at  all ;  and  that,  if,  having  fworn  that  they  will  fpeak  truth,  they 
ftill  utter  falfehoods,  they  can  expiate  their  offence  by  certain  religious 
aufterities ;  but  that,  if  they  forfwear  themfelves  in  regard  to  evidence 
already  given,  they  cannot,  except  by  the  divine  mercy,  efcape  mifery 
in  this  world  and  in  the  next :  it  were  to  be  wifhed,  that  the  power  of 
abfolution,  aflfumed  by  the  Romip  priefthood,  were  at  leaft  equally 
limited.  My  inquiries  into  the  Hindu  laws  have  not  yet  enabled  mc 
to  give  perfed  information  on  the  fubjed  of  oaths  by  the  believers  in 
Brehma;  but  the  firft  of  their  law-books,  both  in  antiquity  and  author- 
ity, has  been  tranflated  into  Perfian  at  my  requeft ;  and  thence  I  learn, 
that  the  mode  of  taking  evidence  from  Hindus  depends  on  the  diJiin£lion 
of  their  cajls,  but  that  the  punifhment  of  falfe  evidence  extends  rigour- 
oufly  to  all,  whether  an  oath  be  adminiflercd  or  not ;  and  many  Brdh- 

mans. 
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fnans,  as  well  as  other  Hindus  of  rank,  would  rather  perifli  than  fubmit 
to  the  ceremony  of  touching  the  leaf  of  the  Tulafi,  and  the  water  of  the 
Ganges,  which  their  Scifiras  either  do  not  mention  at  all,  or  confine  to 
petty  caufes.  It  is  ordained  in  the  book  of  Menu,  that  a  witnefs  fhall 
turn  his  face  to  the  eaft  or  to  the  north ;  and,  as  this  rule,  whatever 
may  have  given  rife  to  it,  is  very  ancient,  a  revival  of  it  may  have  no 
inconfiderable  efFed: :  according  to  the  fame  legiflator,  '  a  Brdhinan 
'  muft  be  fworn  by  his  credit,  a  CJJjatri  by  his  arms,  a  Vaifya  by  his 

*  grain,  cattle  and  gold,  and  a  Sudra  by  every  crime  that  can  be  com- 

*  mitted ;'  but  the  brevity  of  this  text  has  made  it  obfcure,  and  open 
to  different  interpretations.  The  fubjeft  is,  therefore,  difficult  for  want 
of  accurate  information,  which,  it  is  hoped,  may  in  due  time  be  pro- 
cured, and  made  as  publick  as  poffible.  In  general  I  obferve,  that  the 
Hindu  writers  have  exalted  ideas  of  criminal  jufticc,  and,  in  their  figu- 
rative fl:yle,   introduce  the  per/on  of  FunijJiment  with  great  fublimity : 

*  Punifliment,'  fay  they,  *   with  a  black  complexion  and  a  red  eye, 

*  infpires  terror,  but  alarms  the  guilty  only  ;  Punishment  guards  thofc 

*  who  fleep,  nourifties  the  people,  fecures  the  ftate  from  calamity,  and 

*  produces  the  happieft  confequences  in  a  country,  where  it  is  jullly 

*  inflicted;  where  unjuftly,  the  magiftrate  cannot  efcape  cenfure,  nor 
'  the  nation,  adverfity.' 

Be  it  our  care,  Gentlemen,  to  avoid  by  all  means  the  flightefi:  impu- 
tation of  injuflice  among  thofe,  whom  it  is  the  lot  of  Britain  to  rule  ; 
and,  by  giving  them  perfonal  fecurity,  with  every  reafonable  indulgence 
to  their  harmlefs  prejudices,  to  conciliate  their  afFeftion,  while  we  pro- 
mote their  induftry,  fo  as  to  render  our  dominion  over  them  a  national 
benefit :  and  may  our  beloved  country  in  all  its  dependencies  enjoy  the 
greateft  of  national  bleffings,  good  laws  duly  adminijlered  in  fettled  peace  ! 
for  neither  can  the  bell  laws  avail  without  a  due  adminiftration  of  them, 
nor  could  they  be  difpenfed  with  efFedt,  if  the  fears  and  paflions  of  men 
were  engaged  by  the  viciflitudcsof  war,  or  the  agitation  of  civil  difcontcnts. 
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AT  CALCUTTA,    JUNE    10,    178/ 


GENTLEMEN  OF  THE  GRAND  JURY, 

X  SHOULD  exceed  the  bounds  of  my  duty,  and  detain  you  too 
long  from  the  difcharge  of  yours,  if  I  were  to  expatiate  on  the  great 
variety  of  bufinefs,  in  which  your  diligent  exertions  at  the  prefent 
feffion  may  be  highly  beneficial  to  the  fettlement ;  and,  indeed,  whilfl 
I  hold  in  my  hand  this  terrible  catalogue  of  grievous  offences,  which 
muft  come  under  your  confideration,  I  have  ample  materials  for  my 
addrefs  to  you,  without  enlarging  on  fuch  cafes,  as  may  probably 
be  brought  before  you,  but  have  not  yet  been  the  fubjed  of  complaint 
before  a  magiftrate. 

The  firft  crime,  which  appears  in  the  calendar,  and  of  which  tiiree 
perfons  are  now  accufed,  (the  fame  number  having  been  indifted 
laft  feffion)  is  the  moft  atrocious,  that  man,  as  a  rational  creature 
and  a  member  of  civil  fociety,  can  commit,  Murder ;  but  I  will  fpare 
your  feelings  as  well  as  my  own  the  pain  of  dwelling  on  one  of  the 
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cafes,  which  ydu  will  hear  but  too  foon ;  a  cafe,  fo  horrible,  that,  if 
it  be  true,  fcarce  any  puiiifhmeiit  of  the  offender  would  be  too  fevere, 
and,  if  falfe,  the  perjured  accufers  deferve  the  utmofl  fe verity  of  our 
law;  which,  in  regard  to  perjuries  affedling  life,  is,  in  my  opinion, 
too  lenient.  Another  foul  murder  has  been  committed  near  Patna^ 
with  every  aggravation  of  the  crime  both  in  the  motive  and  the 
manner  of  it :  but  there  is  no  direSi  evidence  againft  the  fuppofed 
murderer.  The  woman,  who  will  repeat  her  fad  ftory  to  you,  ad:ually 
faw  her  hulband,  a  native  peafant,  ftabbed  by  one  foldier,  while  two 
held  him;  (and  how  highly  it  imports  the  honour  of  our  government, 
that  the  natives  be  protedled  from  the  outrages  of  our  foldiery,  muft 
be  obvious  to  all)  but  the  night  was  too  dark  for  her  to  diftinguifli 
their  faces.  Circumftances  only  have  induced  a  fufpicion,  that  LA 
COSSE  was  the  perpetrator  of  the  crime  ;  and  they,  it  is  true,  may 
be  fallacious  ;  but,  when  many  circumftances  concur,  they  fometimes 
amount  to  proof  at  leaft  as  llrong  as  the  teftimony  of  witnelTes :  that 
the  prifoner  efcaped  from  the  guard,  who  were  bringing  him  to 
the  prefidency,  he  excufed,  on  his  examination,  by  alledging  a  natural 
love  of  liberty,  which,  he  urged,  was  perfeftly  confident  with  in- 
nocence ;  but,  unlefs  you  believe  him  innocent,  it  feems  the  province 
of  a  petit  jury  to  determine,  whether  all  the  concurrent  circumftances 
indubitably  prove  him  guilty.  I  proceed  to  offences  far  lefs  dreadful 
in  themfelves,  but  almoft  equally  deferving  of  your  ferious  attention ; 
for,  if  any  thing  ought  particularly  to  affed:  our  minds,  and  make 
us  all  extremely  circumfpeft  in  our  pafTage  through  life,  it  is  the 
alarming  confideration,  that  not  only  the  more  violent  emotions 
of  anger  and  hate,  but  even  unguarded  and  idle  words,  have  a 
tendency  toward  bloodfhed,  and  not  unfrequently  end  in  it.  If  this 
be  the  cafe  with  men  of  underftanding  and  education,  what  mufl 
be  expefted  from  the  uncontrolled  paflions,  unimproved  intelleds,  and 
habitual  vices   of  the    low    multitude  ?      For   this    rcafon    principally 
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I  never  think  lightly  of  the  peUy  complaints,  as  they  are  called,  which 
are  broueht  before  me :  I  know,  that  wrath  and  malice  will  have 
a  vent ;  that  they  are  better  fpent  in  a  court  of  juftice  than  in  black 
and  filent  revenge ;  and  that,  if  fuch  ferpents  be  not  crufhed  in 
the  c'^'^,  there  can  be  no  fecurlty  againft  the  mortal  efFefts  of  their 
venom.  You  will  attend,  therefore,  I  am  confident,  even  to  common 
aflfaults ;  (for  I  need  not  mention  fuch  as  were  made  with  any  criminal 
delign)  and  confider  no  breach  of  the  peace  as  trivial,  the  confequence 
of  which  may,  poflibly  at  leaft,  be  the  fhedding  of  human  blood. 
This  reafoning  leads  me  to  a  fubjed  of  the  higheft  importance  to  every 
community  ;  and  particularly  (for  many  weighty  reafons)  to  the  inha- 
bitants of  this  populous  town  :  I  mean  thofe  offences  againft  good  morals 
and  good  order,  which  fpring  from  the  diflblute  manners  of  the 
populace,  and  branch  out  into  all  the  diforders  and  evils,  that  can 
affed  the  comfort  of  fecial  beings.  Excejive  luxury^  with  which  the 
Afiaticks  are  too  indifcriminately  reproached  in  Europe,  exift  indeed  in 
our  fettlements,  but  not  where  it  is  ufually  fuppofed  ;  not  in  the 
higher,  but  in  the  loweft,  condition  of  men  ;  in  our  fervants,  in  the 
common  feamen  frequenting  our  port,  in  the  petty  workmen  and 
(hopkeepers  of  our  ftreets  and  markets  :  there  live  the  men,  who, 
to  ufe  the  phrafe  of  an  old  ftatute,  Jleep  by  day  and  "joake  at  night 
for  the  purpofes  of  gaming,  debauchery,  and  intoxication.  The 
inebriating  liquors,  which  are  extracted  from  common  trees,  and 
the  ftupifying  drugs,  which  are  cafily  procured  from  the  fields  and 
thickets,  afford  fo  cheap  a  gratification,  that  the  loweft  of  mankind 
purchafc  openly,  with  a  Imall  part  of  their  daily  gains,  enough  of 
both  to  incapacitate  them  by  degrees  for  any  thing  that  is  good, 
and  render  them  capable  of  any  thing  that  is  evil ;  and  excefs  in  fwal- 
lowing  thefe  poifons  is  fo  general,  that,  if  the  ftate  had  really  been 
lighted  up  at  the  higher  extremity,  as  it  certainly  is  at  the  lower, 
it    muft  inevitably    have   been    confumed.      The    mifchiefs,     which 
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this  depravity  occafions,  it  is  needlefs  to  enumerate ;  but,  until  fomc 
ordinance  can  be  framed,  which  (hall  be  juft  in  itfelf  and  conformable 
to  the  fpirit  of  our  laws  (both  which  qualities  ought  to  charaClerizer 
every  regulation  in  the  Britijlj  empire)  the  publick  has  no  hope  of 
fecurity,  gentlemen,  but  from  your  vigilance.  Diforderly  houfes, 
and  places  of  refort  for  drinking  and  gaming,  are  indiftable  as  publick 
nuifances ;  and,  though  it  would  be  the  work  of  many  feflions  to 
eradicate  the  evil,  yet  a  few  examples  of  juft  punifhment  would 
have  a  falutary  effect!.  You  are  too  fenfible,  I  am  fure,  of  the  ad- 
vantages arifing  from  a  trial  by  jury  in  criminal  cafes,  to  wifh  for 
a  power  in  any  hands  of  fiimmary  convi£iion,  which  the  legillature 
has  not  yet  given,  and  which  it  always  gives  with  reludiance  ;  and 
I  perfuade  myfelf,  that  the  gentlemen  of  this  fettlement  are  too 
publick-fpirited  to  decline  the  trouble,  which  may  attend  the  execution 
of  any  ufeful  law,  whether  it  be  necelTary  to  profecute  offenders 
by  indictment,  or  to  levy  fmall  penalties  by  adion  in  the  Court 
ofRequefls. 

Since  I  have  mentioned  gaming,  I  muft  add,  that  it  is  a  vice 
produced  by  lazinefs  and  avarice,  and  leading  to  diftrefs,  which 
aggravates,  inftead  of  palliating,  the  offences  frequently  committed 
in  confequence  of  it.  The  mofl  common  of  thof'e  offences,  among 
the  loweft  of  the  people,  are  theft  and  robbery;  and,  if  it  be  true, 
as  it  was  fworn  before  me,  though  not  by  a  man  who  feemed  worthy 
of  much  credit,  that  even  the  watch-houfes  in  this  town  are  the 
haunts  of  unreftrained  and  encouraged  gamefters,  we  can  expe6l 
little  benefit  from  watchmen  who  thus  difcharge  their  important  duties. 
In  fad:  if  we  had  a  well  ordered  watch  and  ward  in  Calcutta  (and 
that  we  have  not,  is  become  a  eonll:ant  fubjedl  of  animadverlion 
among  the  natives  of  higher  rank)  we  fliould  not  have  heard  of 
robberies  committed  by  ruffians  malkcd  and  armed,    fuch  as  a  few 
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months  ago  attacked  a  Gi-eek  merchant  in  his  houfe,  without  ever  be- 
ino-  apprehended ;  nor  of  kirglaj-ies  committed  by  abandoned  vaga- 
bonds and  night-walkers,  who  pafs  through  the  ufual  ftages  of  pro- 
fligacy, from  idlenefs  and  vice  to  poverty,  and  from  poverty  to  a  refolu- 
tion  of  invading  the  property  of  the  honeft ;  after  which,  if  they  are 
unpuniflied,  they  proceed  from  crime  to  crime  till  they  clofe  their 
career  in  blood. 

Having  fpoken  of  the  little  credit,  which  I  gave  to  the  oath  of  a  low 
native,  I  cannot  refrain  from  touching  upon  the  frequency  of  perjury ; 
which  feems  to  be  committed  by  the  meaneft  and  encouraged  by  fome 
of  the  better  fort,  among  the  Hindus  and  Mufelmansy  with  as  little  re- 
morfe  as  if  it  were  a  proof  of  ingenuity,  or  even  a  merit,  inftead  of 
being,  by  their  ov/n  exprefs  laws,  as  grievous  a  crime  as  man  is  capable 
of  committing,  I  cannot  name  this  offence  without  emotion  j  for 
(befides  its  natural  enormity)  it  renders  the  difcharge  of  our  publick 
duty  both  difficult  and  painful  in  the  higheft  degree  :  it  is  not  in  caufes, 
where  Hindus  or  Mufehnans  give  evidence,  that  a  fa61;  is  proved,  becaufe 
it  is  fworn  ;  and  we  are  compelled  to  take  a  greater  latitude  in  judging 
by  probability  and  a  comparifon  of  circumftances,  than  the  ftriftnefs  of 
Englijh  judicature  in  general  allows.  With  refpedl  to  the  Mufelmans^ 
we  can  eftablilh  no  ftronger  fan6lion  than  the  oath  now  adminiftered  ; 
but,  as  to  the  Hindus,  I  cannot  relinquifh  my  opinion,  that  the  moft 
folemn  poflible  form  ought  to  be  adopted,  either  by  ordering  all  the 
witiieffcs,  who  are  to  give  evidence,  to  be  previaully  fworn  by  the 
Brahman,  our  officer,  in  one  of  their  own  temples,  or  by  fwearing 
them  in  court  before  confecrated  Jire  brought  from  fome  altar  of  ac- 
knowledged holinefs.  The  charter  requires  the  mojl  binding  form,  and 
we  know  from  our  own  Brahman,  that  the  prefent  form  is  not  the 
moft  binding ;  fo  that  a  doubt  might  be  raifed  even  on  the  legality  of 
an  indidtment  for  violating  an  oath  fo  taken.      Until  fome  change  can 
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be  made  (and  change  even  from  wrong  to  right  has  always  its  incon- 
venience) we  muft  not  forget  to  remind  all  Hindu  witneffes  from  time 
to  time,  that  falfe  evidence  even  by  their  own  Shajlra's^  is  the  mod 
heinous  of  crimes,  and  to  adjure  them  by  the  name  of  GOD,  (as  a 
learned  Brahman  at  Nediya  affured  me  we  were  empowered  to  do,  with- 
out {hocking  their  prejudices)  to  fpeak  the  whole  truth  and  nothing 
but  the  truth :  but  fuch,  after  all,  is  the  corrupt  ftate  even  of  their 
erroneous  religion,  that,  if  the  7noJl  binding  form  on  the  confciences  of 
sood  men  could  be  known  and  eftablifhed,  there  would  be  few  con- 
fciences  to  be  bound  by  it ;  and,  without  exemplary  punifhments  of 
aftual  perjury,  fubornation  of  it,  and  attempts  to  fuborn,  we  fhall 
never  be  able  to  adminifter  juftice  among  them  with  complete  fatisfac- 
tion.  It  has  been  urged,  with  fpecious  good  nature,  "  that  punifh- 
"  ments  lofe  their  efFedl  by  a  frequent  inflidion  of  them ;  that  pain 
*'  becomes  familiar  to  the  evil  hearted  ;  that  every  villain  indulges  a 
"  hope  of  fuffering  in  company;  and  that  it  is  dangerous  for  the  com- 
"  munity  to  know,  how  few  honeft  men  are  among  them:"  but  this 
is  the  language  rather  of  benevolent  fpeculation,  than  of  attentive 
obfervation  and  experience ;  for,  as  long  as  men  exift  in  a  ftate,  who, 
without  fearing  GOD,  fear  the  law,  and  without  horror  of  a  crime, 
tremble  at  the  thought  of  punlfhment,  fo  long  it  is  necelfary,  that  all 
crimes  clearly  proved  be  certainly  and  ftri6lly  punilhed ;  while  i&vf,  it 
mufl  be  hoped,  will  fufFer,  and  all  will  be  warned.  Could  any  thing 
induce  me  to  wiih,  that  you,  gentlemen,  were  detained  here  from 
your  other  bufinefs  longer  than  a  week,  it  would  be  a  defire  of  bring- 
ing to  immediate  pain  and  difgrace,  fiich  witneffes  as  may  perjure  them- 
felves  during  the  remainder  of  the  feffion. 

That  you  fit  only  twice  a  year  is  alfo  (if  you  will  allow  me  to  fpeak 
openly)  an  evil  which  I  frequently  lament ;  fuice  the  neceffity  of  keep- 
ing accufed  perfons  within  the  reach  of  juftice  obliges  us  to  confine 
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in  prifon  thofe  who  are  charged  with  offences  not  bailable,  or  who 
are  unable  to  find  fufficient  bail ;  fo  that,  if  a  charge  is  made  foon 
after  the  end  of  your  fitting,  the  accufed  muft  remain  fix  months 
in  cuftody  -,  although  it  may  afterwards  be  proved,  that  the  accufation 
was  fuggefi:ed  by  malice  and  fupported  by  perjury.  Such  cafes,  we 
muft  hope,  very  feldom  occur ;  but  fo  long  an  imprifonment,  before 
convidion  or  even  indidment,  is  not  conformable  to  the  benignity 
of  our  law :  and  permit  me  to  requeft,  that  if  any  complaints  be  made 
to  you  of  exaftions  or  cruelty  in  the  jailor  and  his  fervants,  or  of  their 
loading  prifoners  with  irons,  except  where  there  is  imminent  danger  of 
an  efcape,  efpecially  if  it  be  done  with  a  view  to  extort  money,  you 
will  pay  a  ferious  attention  to  the  evidence  adduced ;  fo  that  our 
nation  may  never  be  juftly  reproached  for  inhumanity ;  nor  the 
levereft  of  misfortunes,  lofs  of  liberty,  be  heightened  under  our  govern- 
ment by  any  additional  hardfliip  without  redrcfs. 
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AT    CALCUTTA,    DECEMBER    4,    1788. 


GENTLEMEN, 

J.F  the  unremitted  vigilance  ot"  magiftrates,  the  dihgent  attention  of 
jurors,  the  approved  excellence  of  our  criminal  laws,  and  the  due  inflic- 
tion of  adequate  punifhments,  could  prevent  the  commiffion  of  crimes 
in  this  great  and  increafing  capital,  I  (hould  not  hold  in  my  hand  fo 
long  a  catalogue  of  terrible  offences,  which  are  believed  to  have  been 
committed  within  the  laft  fix  months  by  perfbns  under  our  jurifdi6tion ; 
offences,  which  comprize  nearly  all,  that  can  be  committed  againft  the 
publick  jujiice,  tranquillity,  convenience,  and  trade,  or  againft  the  perfons, 
houfes,  and  property  of  individuals,  in  protefting  which  the  publick  is 
elTentially  interefted.  To  dilcourfe  at  large  on  each  of  thofe  heads,  as. 
they  occur  to  me  on  infpefting  the  calendar,  would  certainly  be  fuper- 
fluous ;  but  it  would  ill  become  me  to  pafs  them  over  in  filence ;  for 
the  principles  of  our  criminal  jurlfprudence,  and  the  cafes,  in  which 
they  are  applied,  may  not  be  frefli  in  your  memories  ;  and  it  cannot.be 
reafonably  exped;ed,  that  you  fhould  ftudy,  as  lawyers,  the  reports  and 
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trcatifcs,  however  excellent,  of  Kelyng  and  Hale,  Foster  and 
Blackstone,  or  the  vokiminous  works,  however  accurate,  of  modern 
compilers  :  I  will  take,  therefore,  a  middle  courfc,  and  confine  myfelf 
to  fhort  obfcrvations  on  thofe  crimes  only,  of  which  the  prifoners  are 
Ipeciiically  accufed,  fo  as  to  aHift  your  rccolled:ion,  and  guide  your 
judgement  in  finding  or  rejcding  the  fcveral  bills,  that  will,  I  know, 
be  prefented  to  you. 

It  gives  me,  in  the  firlt  place,  incxprefliblc  pain,  to  fee  no  fewer 
than  four  perfons  charged  with  To  abominable  an  offence  as  corrupt 
■perjury,  or  the  fiibornation  of  it ;  and  one  of  them,  I  obferve  with 
horror,  is  an  Armenian  by  birth,  and,  in  name  at  leaft,  a  Chrijlian : 
now,  if  all  laws,  human  and  divine,  if  all  religions,  the  many  falfe 
and  the  one  true,  be  thus  openly  defied,  we  mult  abandon  all  hope  of 
adminiftering  juftice  perfe6lly;  and,  as  much  as  I  blame  feverc  corporal 
punifhments,  efpecially  thofe  which  mutilate  the  offender's  body,  I 
mull  recommend  a  degree  of  feverity,  if  the  wickednels  of  man  cannot 
otherwile  be  reftrained.  The  cruel  mutilations,  pradifed  by  the  native 
powers,  are  not  only  fliocking  to  humanity,  but  wholly  inconfiflent 
with  the  mildnefs  of  our  fyftem  ;  nor  do  they  conduce  even  to  the  end 
propofed  by  them  ;  fuice  it  is  the  certainty,  not  the  cruelty,  of  punifli- 
ment,  that  can  operate  on  the  fears  of  thofe,  who  fear  nothing  elle  : 
the  old  Hindu  courts,  from  a  fanciful  notion  of  punifhing  the  offending 
part,  and  depriving  it  of  power  to  offend  any  more,  would  have  cut  out 
the  tongue  of  a  perjured  man  and  amputated  the  hand  of  a  thief  or  a 
forger ;  while  the  Mohammedan  punifhments,  inflided  at  this  day  in  the 
AJiatick  dominions  of  Britain^  are  not  lefs  horrid,  but  have  lefs  appear- 
ance of  reafon.  Happily  we  can  fee  no  llich  horrors  in  Calcutta;  but, 
as-  our  houfe  of  corrcdlion,  cither  through  negled  or  through  want  of 
laborious  employment,  would,  I  fear,  be  a  houfe' of  lazinels,  as  tranf- 
portation  is  out  of  the  qucilion,  and  as  the  pillory  alone  would  hardly 
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he  thought  fliameful  to  thofc,  who  have  no  feiifc  of  fliame,  it  will  be 
advifable  to  iadidl  perjured  men  on  the  flatute  of  Elizabeth  ;  fince, 
bcfides  imprifonment  for  lix  months,  it  inflidls,  on  default  of  paying  a 
confiderable  fine,  the  punifliment  of  having  &ot/i  ears  nailed  lo  the  pillory ^ 
which,  though  painful  at  the  time  and  perpetually  ignominious,  neither 
cruelly  mangles  the  human  frame,  nor  deprives  the  offender,  (hould  he 
repent  and  be  indulbious,  of  gaining  a  lubfiftencc  by  honeft  labour. 
Such  indiftmcnts  will  be  the  lefs  exceptionable,  becaufe,  if  any  cafe 
ihould  happen  to  be  out  of  the  ftatutc,  there  may  be  a  conviftion,  i 
prefume,  and  confequently  a  fentence,  as  at  common  law. 

Whatever  be  the  caufe,  I  cannot  but  believe,  lince  it  has  been  fworn 
before  me  by  an  EngliJJjtna?!,  who  demanded  fecurity  for  the  peace, 
that  there  are  ftreets  in  this  populous  town,  and  one  efpecially  near 
the  Faiijdhrs  houfe,  through  which  it  is  extremely  perilous  for 
quiet  men  to  pafs  after  funfet:  they  arc  inhabited,  I  am  told,  by 
low  'European  tavern-keepers  of  all  nations,  and  one  of  them,  Stefano 
an  Italian,  will  be  accufed  before  you  of  a  violent  affault  in  his  own 
tavern,  of  which  the  probable  confequence  might  have  been  the 
death  of  an  unoffending  man.  By  the  common  law,  which  is  al- 
ways clearer  and  generally  wifer  than  any  ftatute,  the  keepers  of  taverns, 
who  permit  frequent  diforders  in  them,  or  harbour  pcrfons  of  bad 
repute,  may  be  indided  and  fined  as  for  a  common  nuifance,  and  open 
gaming-houfes  are  equally  offcnfive  in  the  eye  of  law,  as  the 
haunts  of  profligate  milcreants  and  a  temptation  to  pernicious  vices  ; 
.yet  both  arc  now  io  numerous,  that  a  peaceable  native  can  hardly 
flecp  without  diffurbance  from  brawls  or  affrays,  and  dread  of  noc- 
turnal robberies.  Venerable  fathers  of  families  have  lately  complained 
to  me  with  extreme  anguifh,  that  their  fons  had  been  ruined  in 
thofe  femlnaries  of  wickedncfs ;  yet  lb  relaxed  are  the  principles  even 
■of  the  richer  natives,   that  aSions  have  been   brought   by   an   opulent 
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Hindu  for  money  advanced  folely  to  fupport  a  common  gaming-houfe, 
in  the  profits  of  which  he  had  a  confiderable  fharc  ;  and  the  tranfadion 
was  avowed  by  him  with  as  much  confidence,  as  if  it  had  been 
oerfedly  juftifiablc  by  our  laws  and  by  his  own.  From  whatever 
caufe  thofe  diforders  proceed,  whether  from  illicit  gains  accruing 
to  unauthorized  licencers  and  protedtors,  or  from  wilful  negligence 
in  the  low  fervants  of  thofe,  who  arc  intrulied  with  the  office  of 
hio-h  conftables,  they  are  deftruclive  to  individuals,  injurious  to  the 
publick,  and  dcfcrving  of  your  fcrious  inveftigation. 

Cheats,  of  which  two  or  three  appear  next  in  the  calendar,  are 
ufually  reckoned  offences  againft  publick  trade :  to  this  head  are  alfo 
referred  thofe  deceitful  practices  and  artful  contrivances,  by  which 
even  a  wary  individual  may  be  defrauded  of  his  money  or  goods  ; 
but  you  will  conlider  fome  kind  of  artifice  or  device  as  eflential 
to  the  criminality  of  a  fraud;  fince  a  mere  palpable  falfehood,  which 
no  man  of  ordinary  underftanding  would  implicitly  believe,  and 
an  impofition  by  means  of  it,  which  any  man  of  ordinary  prudence 
would  have  avoided,  feems  no  crime  againft  the  publick,  who  cannot 
feel  themfelvcs  injured,  becaufe  a  fool  happens  to  fuffer  by  his  folly. 
There  is  an  offence,  which  moft  ferioufly  affeds  the  trade  of  the 
community,  and  which  the  common  law  punifhed  for  that  rcafon 
with  fine  and  imprifonment ;  I  mean  that  of  buying  the  ivhole  of  any 
commodity  ivith  a  defign  to  raife  the  price  of  it  at  the  pleafure  of 
the  buyer  ;  fince,  if  that  were  allowed,  the  price  of  commodities  would 
entirely  depend  on  the  difcretion  of  one  or  two  wealthy  individuals : 
it  appears  from  an  ancient  record,  that  fo  bafe  a  defg7z  is  equally 
punifhablc,  whether  any  of  the  commodity  engroffed  be  aftually 
refold,  or  not;  and  a  combination  of  feveral  rich  men  with  fo 
bad  a  view  would,  I  doubt  not,  be  held  a  mifdemeihor  injurious 
to   publick    trade.      Rcafon   applies    this    principle   to    the    engroffing 
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of  rice  and  other  gram  ;  but  good  policy  forbids  the  application 
of  it  in  prafticc,  cfpecially  in  thele  Indian  provinces  ;  for  if,  in  the 
time  of  a  mere  dearth,  fuch  cngroflers  were  punilhed  and  their  hoards 
diflipated,  no  reflburce  would  ordinarily  be  left  againfl  future  calamity, , 
and  a  fecond  bad  feafon  might  caufc  all  the  horrors  of  a  famine  : 
but  coined  Jilver  is  a  commodity  of  a  Icfs  delicate  nature  ;  and,  though 
the  a61ual  quantity  of  it  in  Calcutta  may  have  been  reduced  by  various 
caufes,  yet  there  is  juft  ground  for  a  fufpicion,  that  the  artifices 
of  feveral  combined  and  wealthy  Sarrafs,  or  money-changers,  have 
raifed  the  difcount,  on  the  exchange  of  gold  tJiohrs  for  filver,  to 
fo  enormous  a  degree  as  to  afFc61:  all  commercial  tranfadions  in 
Bengal.  Now,  though  it  be  difficult  to  give  pofitive  proof  of  fuch 
intentions  and  combinations,  yet,  if  legal  evidence  of  them  be  fairly 
obtained,  the  dread  of  imprifonment  would  operate  more  forcibly 
on  the  monied  natives,  cfpecially  the  Hindus,  than  the  fear  of 
a  pecuniary   muldl  or  of  publick  cenfurc. 

On  the  rules  of  law  concerning  homicide,  we  have  unhappily  had 
frequent  occalions  to  deliver  our  concurrent  opinions;  but,  a  fatal 
error  feeming  ftill  to  prevail,  that  an  aSlual  intention  to  kill  is  eflential 
to  the  crime  of  murder,  I  will  recapitulate  in  few  words  the  do6lrine, 
on  which  I  formerly  enlarged.  When  you  have  certain  evidence, 
that  the  pcrfon,  who  is  faid  to  have  been  killed,  is  really  dead  (for 
that  fa6t  lliould  in  the  firft  place  be  incontrovertibly  proved)  you 
will  confider,  whether  any  aSi  of  the  perfon  accufed  was  either 
the  caufe,  or  the  occajion,  of  the  death  j  next,  whether  it  was  a  lawful, 
or  an  unlawful,  a61',  and,  if  legal  in  itfelf,  whether  it  was  reafonable 
and  moderate,  or  violent  and  cruel;  if  illegal,  whether  it  was  done  in 
a  fuddcn  burft  of  paffion  and  with  a  weapon  unlikely  to  deftroy  life, 
or  coolly  and  with  apparent  malignity  of  difpoftion  ;  for,  in  that  cafe, 
if  death   enfue  by    an  a61,    of  which   it  might,   though  not   aElually 
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intended,  be  the  probable  conjeqiiencc^  the  offence  will  certainly  be 
murder;  the  cflencc  ot"  which  is  not  merely  a  defigji  to  kill,  but 
a  depraved  and  malignant  heart  evinced  by  the  cooliicls  of  the  deed, 
or  the  danger  of  the  inflrument  ufed,  or  any  other  circumftances, 
by  which  tmilice  may  plainly  appear :  you  will  too  loon  be  called 
upon  to  apply  thcle  principles  in  a  variety  of  cafes ;  and  it  furely 
imports  our  honour  as  a  great  nation,  and  becomes  our  chara6tcr 
as  jufh  men,  that  whoever  deprives  another  of  life  fliould  be  openly 
tried,  and  either  acquitted  or  condemned  by  thofc  laws,  from  which 
he  would  have  fought  protection,   if  he  had  himfelf  been  injured. 

Several  natives  have  been  committed  for  burglarious  entries  ac- 
companied, in  moll  inftances,  with  actual  theft ;  and,  fince  the 
petit  jury  may  in  thofc  cafes  convict  of  the  larcijiy  alone,  if  the 
proof  of  a  burglarious  adl  be  deficient  or  doubtful,  it  will  be  right, 
as  in  cafes  of  homicide,  to  find  your  bills  for  the  capital  felony, 
when  the  evidence  before  you  ftiall  fairly  fupport  the  charge  ;  but 
on  fimple  burglary,  that  is,  when  the  felonious  intent  has  not  been 
executed,  I  mull:  offer  a  few  fhort  obfervatioas.  There  are  live 
ingredients  in  this  offence,  according  to  the  five  parts  of  its  well- 
known  definition,  and  relating  to  the  circumflances  of  time,  place, 
breaking,  entry,  and  intent :  the  time  muft  be  night ;  the  place,  a 
dwelling-houfe ,  or  parcel  of  it ;  the  breaking,  either  with  fome  degree 
oi  force,  or  hy  fpecial  implication;  the  entry,  with  part  of  the  body 
at  leaft,  or  with  an  i}iftr um ent  u^cA-hy  il;  and  the  intent,  to  commit 
a  felony.  In  rcfpeft  of  time  and  intent  the  law  is  very  JiriSi ; 
rather  lefs  llrift  as  to  the  place  ;  and  flill  lefs,  it  fhould  feem,  as 
to  the  breaking  and  entry ;  now,  in  the  caie  of  Heri  and 
Sancar  (\\hofc  crime,  if  they  really  be  guilty,  was  highly  ag- 
gravated by  the  grofs  violation  of  their  duty  as  publick  watch- 
men) you   AA'ill  probably   have   no    doubt    in  regard  to  the    time   and 
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place,   and  very  little  as  to  their  intent,  if  you  believe  that  they  had 
rubbed  their  faces  and  bodies  with  white  powder  to  look  like  Europeans\ 
but,  as  to  the  breaking  and  entry,  there  are  fome  doubts,  which  nothing 
but  full  evidence  can  remove.     They  were  caught,  it  has  been  fworn, 
on  the  terrace  of  a  detached  houfe  inhabited  by  a  Hindu,  and  built  in 
the  fafhion  of  Bengal ;   and  it  is  now  believed,  that  they  began  with 
climbing  into  a  fmall  room,  or  rccefs,  communicating  with  a  private 
apartment,  and  ufed  for  the  purpofcs  of  a  watcr-clofet  in  a  London- 
houfe,  but  enclofed  by  a  breaftwork  of  bricks,  and  open  at  the  top,  the 
nature  of  the  place  in  this  climate   not   admitting,  without  extreme 
inconvenience  and  even  danger  to  the  family,  of  fuch  a  covering  as 
would  exclude  frefh  air :  the  cornice  over  the  door  of  the  apartment 
was  broken,  together  with  part  of  the  wall,  cither  by  accident  in  laying 
hold  of  it,  or  by  defign  to  facilitate  the  afcent  on  the  terrace,  which 
was  itfelf  enclofed  by  a  baluftrade.     Although  a  terrace  on  a  houfetop, 
in  the  warm  regions  of  Afia,  has  been  immemorially  confidered  as  an 
apartment  of  the"  houfe  both  for  converfation  in  the  evening  and  for 
{lumber  at  night ;  although,  like  a  varanda  furrounded  by  rails  or  para- 
pets, it  is  as  much  enclofed  as  the  nature  and  defign  of  it  will  allow ; 
and  although  a  nofturnal  invafion  cither  of  a  terrace  or  a  varanda,  in  a 
country   where  doors  and  windows  mult   be  left  open  night  and  day, 
would  occafion  terror  and  generally  be  punifhed  with  inftant  death,  if 
the  affailed  were  better  armed  than  the  affailant ;  yet,  in  favour  of  life> 
it  may  forcibly  be  urged,  that  the  penal  law  of  England  ought  not  to  be 
extended,  by  mere  argument  and  analogy,  to  varandas  and  terraces  ;  but 
whether  the  place,  which  has  been  defcribed,  was  aftually  a  room  in 
the  houfe,  and  whether  the  prifoners  broke  and  entered  it  with  a  felo- 
nioiis  intent,  will  beffc  be  determined  by  the  petit  jury  j  while  the  court 
will  confider,  whether  an  entry  by  night  into  fuch  a  place  and  with  fuch 
a  defign  be  not  as  burglarious  in  the  eye  of  our  law  as  a  mere  defcent  by 
a  chimney  in  England.     As  to  the  defence  of  the  two  watchmen,  that 
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they  were  only  dilcharging  their  duty,  iuftead  of' violating  it,  the  law 
will  never  fufFer  itfelf  to  be  infulted  by  fuch  pretences ;  and,  if  it  be 
proved,  that  Vishnuram,  (who  attempted  by  the  authority  of  the 
Company's  badge  to  procure  the  releafe  of  his  fon-in-law  and  the  afTo- 
ciate,  and  even  gave  reafon  by  his  menaces  to  believe,  that  he  meant  to 
refcue  them),  knew  of  the  felonious  defign,  you  will  confider  him  as  an 
acceflbry  after  the  fa6t;  or,  as  ?i  principal  in  it,  if  he  was  conflru6i-iveIy 
prefent  by  keeping  guard  near  the  houfe,  while  they  broke  and  entered 
it.  On  this  occafion  I  impute  no  blame  to  the  two  gentlemen,  v/ho  a6l 
as  high  conilables  in  Calcutta,  except  that  they  do  not  feem  to  have 
taken,  as  they  certainly  fhould  have  done,  from  the  low  natives,  whom 
they  employ,  fufficient  fecurity  for  their  good  behaviour  and  for  the 
faithful  difcharge  of  their  duty. 

The  Armenian,  whom  I  mentioned  under  the  head  of  perjury,  beiii<r 
alfo  charged  with  having  forged  the  bond,  to  the  due  execution  of 
which  he  pofitively  fwore  after  flrong  and  repeated  warnings  by  an 
interpreter  of  his  own  nation,  the  great  queftion  again  rifes,  "  Whether 
"  the  modern  ftatute,  which  makes  forgery  capital,  extend,  or  not,  to 
"  thefe  Indian  territories."  On  the  fuUeft  confideration,  I  think  the 
neo-ativc  fupported  by  ftronger  rcafons  than  the  affirmative  :  the  ftatute 
in  queftion  feems  to  have  been  made  on  the  fpur  of  the  time  ;  its  prin- 
cipal obje6t  was  to  fupport  the  paper-credit  of  England,  which  had  juft 
betore  been  affeded  by  forgeries  of  bank-notes ;  and  it  contains  exprcf- 
fions,  which  feem  to  indicate  a  local  operation ;  the  punifhment,  which 
it  inflids,  goes  beyond  the  law  of  nature,  and  the  Britip  laws  appear  to 
have  been  introduced  into  India  by  a  charter  preceding  the  ftatute,  fo 
far  at  leaft  as  to  bring  this  country  within  the  general  rule.  Neverthe- 
lefs,  I  ftill  think  the  queftion  debatable  :  I  fee  it,  as  I  lately  told  the 
fenior  judge,  who  agrees  with  me,  rather  with  the  light  of  the  rifing^ 
than  with  that  of  the  meridian,  fun  ;  and  the  learned  argument  of  the 
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judge,  who  differs  from  us,  has  rendered  the  point  fufficiently  doubtful, 
to  make  me  wifh  for  a  decifion  of  it  by  the  higheft  authority  at  the 
fountain-head  of  juftice  :  yet  the  reafons  urged  on  the  oppofite  fide  fo 
far  turn  the  fcale,  as  to  juftify  me  in  recommending  an  indidment  on 
the  flatute  of  Elizabeth,  efpecialiy  as  a  conviftion  on  the  modern 
flatute  would  not  at  prefent  be  followed  by  execution ;  and  if  the 
perfon  convi6ted  ihould  fubmit  to  a  long  imprifonment  rather  than 
exercife  the  power,  which  would  be  given  him,  of  appealing  to 
the  king  in  council,  it  might  end  in  his  efcaping  any  punifhment, 
or  in  his  being  punifhed  capitally  at  fo  diflant  a  time,  that  .the 
offence  might  be  forgotten  by  the  publick,  and  the  great  objedt  of  all 
penal  ftatutes  wholly  fruftrated. 

Whenever  it  fhall  be  my  turn  to  addrefs  you,  gentlemen,  I  will 
never  defift  from  recommending  to  your  ferious  attention  the  ftate 
of  the  gaol,  the  condition  of  the  prifoners  ;  the  condu6l  of  the  gaoler 
and  his  fervants.  The  facility  of  efcaping  from  it  has,  I  prefume, 
fince  your  memorial  to  the  government  on  that  fubjeft,  been  wholly 
or  nearly  removed;  but,  even  if  the  conflru6lion  of  the  prifon  fhould 
render  efcapes  eafy,  that  would  be  a  reafon  for  the  fherilf  and  his 
officers  to  increafe  their  vigilance  in  proportion  to  its  neceffity,  inftead 
of  abating  their  diligence  by  violating  pofitive  law  :  now  I  hold  it 
a  violation  of  pofitive  law  to  hamper  any  prifoners  with  irons  before 
conviftion,  unlefs  they  behave  in  an  unruly  manner,  or  by  fome 
attempt  or  overt  a6t  induce  a  juft  fufpicion  of  their  intention  to 
cfcape ;  nor  ought  any  difcrctionary  power  to  be  left  to  fuch  perfbns, 
as  mufl  have  the  care  of  gaols,  who  are  always  men  without  educa- 
tion, and  might  eafily  be  tempted  to  fet  a  price  on  light  fetters, 
or  on  a  total  exemption  from  them. 

VOL.  III.  p  I  conclude 
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I  concliKlc  with  obferving,  that,  as  three  or  four  magiftratcs  cannot 
poflibly  lecure  the  peace  of  this  important  capital,  fo  it  is  morally 
impoifible,  that  all  the  petty  offences  committed  in  it  from  day 
to  day  can  be  legally  and  fpeedily  puniflied,  with  due  terror  to  other 
offenders,  while  two  feflions  only  are  holden  in  each  year ;  and  with 
cxprefling  my  firm  perfuafion,  that,  if  any  legiflative  provifion  fhould 
increafe  your  trouble  as  grand  jury-men,  and  that  of  the  gentlemen, 
who  ferve  on  petit  juries,  you  will  all  remember,  that  a  degree 
of  trouble  is  the  price,  which  we  pay  for  our  common  liberty; 
and  that  our  common  liberty,  for  which  no  price  would  be  dear, 
will  then  only  fall,  when  our  conftitutional  mode  of  trial  fhall 
be  fiiperfeded  by  fummary  jurifdidions,  but  will  totter,  when 
Englifimen  of  education  and  property  fhall  ceafe,  through  their  love 
of  eafe,  to  fhow  by  their  perfonal  exertions  a  warm  alacrity  for 
the  fupport  of  it. 
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AT  CALCUTTA,  JUNE  10,  1790- 


GENTLEMEN, 

J.   CANNOT  have   the  pleafure,  which  I  expefted,    of   informing 
you,  that  few  prifoners  are  named  in  the  calendar :    fewer,  indeed, 
appear  in  it,  than  we  have  lately  feen  at  our  feffions  j  and  among  the 
offences,  with  which  they  are  charged,  I  perceive  none,  that  feem  to 
call  for  particular  notice  ;    none,  that  can  here  prove  capital,  except  a 
cafe  or  two  of  felonious   homicide  and   three  or  four  of  burglarious 
entries,  on  which  I  fhall  incidentally  touch ;    and  there  certainly  are 
none,  on  the  nature  and  degrees  of  which  you  have  not,  on  former 
occafions,     received     ample    inftrudion    from    charges    delivered    by 
my  brethren  or  by  myfelf.     It  might  therefore  feem,    that  no  materials 
occur  for  a  charge  at  the  opening  of  the    prefent  feffion,    and  that 
it    might    be   fufficient    to   difmifs   you,     with    declaring    my    perfect 
confidence   in    your   vigilant    attention   to   the  whole    extent  of  your 
duty  ;  but,  fince  it  has  been  ufual  to  detain  you  a  fhort  time  with  the 
formal  difcourfe,  I  take  this  opportunity  of  doing  that,  which  has  not, 

I  believe, 
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I  believe,  been  any  where  done  in  any  difcourfe  either  fpoken  or 
written,  and  which  you  will  find,  I  am  perfuaded,  neither  ufelefs  nor 
unacceptable  :  having  no  diflike  to  novelty,  when  utility  accompanies 
it,  I  propofe  to  give  you  a  concife,  but,  as  far  as  I  am  able,  a  per- 
fpicuous,  comment  on  the  general  form  of  the  Oath,  which  you  have 
taken,  and  on  every  material  word,  which  occurs  in  it ;  nor  will  you 
imagine,  that  it  is  too  clear  to  need  illuftration,  when  I  aflure  you, 
that  I  did  not  myfelf  underftand  it  entirely,  till  I  had  very  attentively 
read  and  very  fully  confidered  it;  and  that  parts  of  it  have  appeared 
ambiguous  to  grand  juries  themfelves,  I  know  from  the  queftions 
which  have  occafionally  been  put  by  them  to  the  court,  and  often 
privately  to  me  by  fome  of  them,  who  were  my  intimate  friends. 
You  will  not  hear  from  me  any  common  topicks  on  the  fandlion 
of  oaths,  which  to  men  of  education  and  principle  would  be  needlefs 
and  unbecoming ;  nor  any  difplay  of  antiquarian  literature,  which 
would  here  be  idly  oftentatious ;  nor  any  fubtil  and  abftrufe  doctrines, 
which  my  fubjefl  will  by  no  means  require  ;  nor  any  exhortation 
to  the  confcientious  difcharge  of  your  office,  which  would,  I  know,  be 
fuperfluous :  it  has  truly,  indeed,  been  faid,  that  "  He,  who  ad- 
*'  monilhes  another  to  do  that,  which  the  other  actually  does,  rather 
*'  commends  than  exhorts,  and  only  conveys  applaufe  in  the  form 
*'  of  an  admonition ;"  but  I  wilh  to  avoid  addreffing  you  perfonally : 
I  fhall  fpeak  to  you  as  to  a  grand  inquefl  in  the  abftradl,  and  offer 
fuch  rules  as  may  be  applied  to  pradice  by  all,  who  fhall  at  any  time 
ferve  their  country  in  the  charader,  which  you  now  fuftain.  It 
is  not  as  a  cafuift,  a  metaphyfician,  or  an  antiquary,  but  as  a  lawyer 
merely,  that  1  fhall  explain  the  true  fenfe  of  your  oath,  at  leafl 
as  I  underfland  it ;  and  I  begin  with  a  ruling  principle,  univerfally 
admitted,  which  you  may  confider  as  a  key  to  the  whole  form, 
and  which  to  fome  parts  of  it  will  be  clearly  and  forcibly  applied. 

The 
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The  intention  of  that  power,  which  impofes  an  oath,  is  the  fole 
interpreter  of  its  meaning,  the  guide  of  thofe,  who  take  it,  and  the 
meafure  of  their  duty.  Now,  fmce  your  oath  is  impofed  by  the  law, 
the  intent  of  the  Jaw  muft  be  the  pole-ftar,  by  which  you  are  to  direct 
your  courfe.  Your  obligation  in  confcience  depends,  it  is  true,  on 
your  fincere  opinion  of  that  intent;  but,  fince  the  intention  of  the 
law  is  frequently  fo  deep  as  to  elude  a  fuperficial  view,  you  are  bound 
in  confcience  to  examine  it  minutely,  and  to  feek  affiftance  from  thofe, 
whofe  office  it  is  to  difcover  and  to  declare  it.  From  the  imperfection 
of  all  human  things,  it  is  not  always  poflible  to  avoid  ambiguity 
of  language  ;  and  the  intention  of  the  law  may  fometimes  be  larger, 
fometimes  narrower,  than  the  verbal  expreffion.  Of  an  intention 
more  extenfive  than  the  words  I  will  give  you  one  ftrong  example  : 
we  take  a  prefcribed  oath,  as  judges,  that  "  we  will  to  the  beft 
«*  of  our  knowledge,  Ikill,  and  judgment,  duly  and  jujily  execute  our 
**  offices,  and  impartially  adminijler  jujiice  in  every  caufe,  matter,  or 
"  thing,  which  fhall  come  before  us."  To  aft  duly,  j^iftfy')  and 
impartially  feems  no  more  than  what  is  required  of  Arbitrators,  and 
might  be  thought  confiftent  with  judgments  given  according  to 
our  own  opinions  of  what  is  juft  and  right,  or,  in  other  words,  according 
to  our  honeft  difcretion;  the  very  mode  of  judging,  which,  from 
a  wife  diflruft  of  human  integrity,  it  is  the  chief  ufe  of  eftablifhed 
law  to  preclude  ;  and,  fince  the  conftitutional,  or  publick,  law,  of 
which  we  know  the  intent,  was  the  impofer  of  our  oath,  we  interpret 
it  conformably  to  that  intent,  and  hold  ourfelves  bound,  on  queftions 
oi  fa£l,  to  give  true  judgments  according  to  the  evidence,  and,  on 
queftions  merely  legal,  to  decide  according  to  law  ;  even  though,  as 
men,  we  may  in  particular  cafes  think  the  law  too  aufhere  or  too 
narrow,  and  may  wifh  it  changed  by  the  only  power  that  can 
change  it ;  for  we  are  to  declare  the  law,  not  to  make  it.  That 
the    intent    may    be    lefs    extenfive    than  the    popular    fenfe  of  the 

words 
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words  ufed,    we    (hall   fee  in    your    oath,    when    we    come    to    the 
apphcation  of  this  uitroduttory  maxim. 

Your  oath,  as  you  may  have  obferved,  is  a  fingle  period  confilHng 
of  four  members  or  divifions ;  and  it  is  a  period  corredly  fo  called,  or 
in  the  form,  as  it  were,  of  a  circle ;  the  awful  phrafe  at  the  conclufion 
being  manifeftly  conneded  in  fenfe  with  the  beginning  of  it :  "  So  may 
"  GOD  help  you,  as  you  fliall  duly  perform  the  promifes,  which  you 
"  call  on  him  to  atteft,  and  which  are  diflindly  enumerated."     The 
phrafe,  which  makes  the  whole  period  conditional  (for  it  is  not  impera- 
tive, as  the  firfl  words  of  each  divifion  might  feem  to  imply)  is  placed 
at  the  end,  for  the  purpofe  of  your  kiifing  the  gofpel,  as  foon  as  the 
name  of  GOD  has  been  pronounced,  and  thus  making  the  whole  oath 
your  own,  though  it  has  only  been  read  to  you  by  the  officer.  I  called  it 
an  awful  phrafe,  becaufe,  though  in  form  it  invokes  the  fupreme  being 
as  a  defender,  yet  by  implication  it  addreiles  Him  as  an  avenger;  and, 
thouo-h   it  openly  exprefles  a  benedi61ion,  yet  it  virtually  implies  an 
imprecation ;    the   expreffion   could    not   be   full,    without   raifing  too 
violent  and  too  painful  an  image  j  and  filence,   on  this  occafion  as  on 
many  others,  is  more  iublime  than  the  ftrongell  eloquence.     The  period 
thus  conneded  has  this  apparent  meaning :   "  May  the  divine  aid   be 
"  Granted  to  vou,  if  the  promifes  now  made  be  performed  ;  and  with- 
"  drawn,  if  they  be  violated  !"   than  which  a  fublimer  idea  could  not 
enter  the  mind  of  man  ;  fuice  it  is  a  clear  deduClion  of  reafon,  that  the 
bare  fufpenfion  of  the  divine  energy  but  for  a  moment  would  caufe  the 
inftantaneous  diffolution  of  all  worlds,  and  the  tumultuous  extin6tion  of 
all,  who  inhabit  them.       You  will  readily  believe,   that   I  difclaim  all 
idea  even  of  the  poffibility,  that  you  Ihould  knowingly  violate  fuch 
promifes ;  but  (left  any  part  of  my  fubjed  fliould  pafs  unnoticed)  it  is 
proper  to  obferve,  that  a  diftindion  has  been  taken  in   the  fecular  or 
external  forum,  which  the  internal,  or  that  of  confcience,  could  never 

have 
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have  made,  between  an  oath,  which  is  ajfertivey  and  relates  to  fomc 
faft,  paft  or  prefent,  and  an  oath,  which  is  promijfory,  and  relates  to 
feme  future  a6t.  A  narrownefs,  perhaps,  in  the  old  definition  of  per- 
jury gave  rife  to  the  opinion,  that  it  can  only  be  committed  in  a  legal 
lenfe  by  a  falfe  denial  or  by  a  falfe  affertion ;  but  it  muft  furely  appear 
ftrange,  that,  when  half  the  bufinefs  of  our  civil  courts  confifts  in 
enforcing  the  performance  of  promifes  or  giving  damages  for  the 
breach  of  them,  our  criminal  courts  (hould  think  it  lefs  than  perjury  to 
violate  in  any  cafe,  either  by  word  or  deed,  a  promife  confirmed  by  the 
flrongeft  and  holieft  of  fan61ions :  reafon  furely  didates,  that  perjury 
may  be  committed  both  in  the  a£t  of  fwearing  by  a  falfe  affertion,  and 
after  the  adl  by  wilfully  violating  in  any  refpe£i  an  oath  previoufly 
taken ;  and  the  confciences  of  men  ought  not  to  be  enfnared  by  fubtil 
diftindtions  without  any  fubflantial  difference.  On  this  point,  however, 
I  need  not  infift  -,  and  I  only  mentioned  it,  becaufe  it  applies  to  the 
principal  verbs  in  the  four  divifions  of  your  oath,  on  which  1  now  pro- 
ceed to  enlarge. 

The  firft  condition  is,  that  you  Jf^ll  diligently  inquire,  and  make  true 
prefent ment,  of  all  fuch  matters  and  things,  as  flmll  here  he  given  you  in 
charge,  or  otherwife  come  to  your  knowledge  touching  this  prefent  fervice. 
Inquiry,  or  fearch  and  examination,  is  a  word  completely  underftood 
in  its  popular  {Q.i\(e ;  but  it  is  here  ufed  with  technical  propriety,  fince 
you  are  called  inquirers  by  fome  old  writers,  and  the  grand  inquejl  by 
many  of  the  moderns ;  and  in  this  fentence  the  ufe  of  it  is  the  more 
proper,  becaufe  it  not  only  comprehends  the  examination  of  witneffes  on 
bills  prefented  to  you  by  third  perfons,  but  alfo  the  invejiigation  of  thofe 
matters,  which  may  have  attrafted  your  notice  without  the  interven- 
tion of  profecutors,  and  which  you  may  yourfelves  prefent  to  the 
court,  after  bills  have  been  prepared  at  your  requeft.  With  a  fimilar 
defign  of  including  both  modes,  the  word  prefentment  (as  the  refult  of 

your 
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your  vjquiry)  immediately  follows ;  fince  that  word,  which  is  very 
compreheniive,  extends  to  indiBments  by  private  individuals  in  the 
name  of  the  king,  and  to  thofe,  which  are  commonly  diftinguiflied  as 
■prefentments  by  the  grand  jury. 

What  the  law  underftands  by  true,  we  fliall  prefently  fee,  when  we 
come  to  the  fourth  and  laft  member  of  the  period ;  but  it  is  of  great 
importance  to  explain  the  legal  meaning  of  diligence  j  and  I  am  clearly 
of  opinion,  that  it  means  in  your  cafe,  the  fame  degree  of  care  and 
induflry,  that  each  of  you  would  feverally  cipply  to  his  own  temporal 
affairs,  or  all  of  you  colleBively  to  fuch  worldly  inter  efts  as  might  jointly 
concern  you.  I  afllime  with  confidence,  that  all  fubjedls  of  the  fame 
dominion  are  engaged  to  one  another  by  an  implied contraSl ;  a  principle 
equally  clear  and  ufeful,  and  leading  to  conclufions  of  the  higheft  mo- 
ment in  morality  and  politicks.  Some  writers  on  ethicks,  who  have 
been  taught,  that  popular  principles  are  not  the  way  to  preferment, 
deny  it ;  and,  after  deriding  the  notion  of  a  contra6l  without  a  name, 
challenge  us  to  produce,  a  well-known  forenfick  name  for  the  facial 
contrast ;  but  not  to  urge,  that  many  valid  and  ufeful  contrads  are 
innominate,  the  very  name,  which  they  call  for,  is  comprized  in  the 
epithet,  which  they  ufe  :  it  is  the  contra6l  of  fociety  or  partnerfhip, 
differing  only  in  extent,  but  not  in  kind,  from  the  civil  and  private 
afibciation  univerfally  known  and  praftifed.  Now,  lince  a  partner 
both  receives  and  confers  a  benefit,  fuch  diligence  is  required  of  Him, 
as  he  would  ufe  in  his  own  concerns,  and  the  fame  diligence  is  de- 
manded of  you  for  a  fimilar  reafon ;  not  lefs,  becaufe  you  are  benefited 
by  the  laws  of  your  country,  under  which  you  aft,  and  natural  equity 
prefcribes,  that  every  benefit  fhould  have  an  adequate  return ;  not 
more,  becaufe,  at  the  fame  time,  you  confer  a  benefit,  and  natural 
equity  forbids,  that  a  benefit  (hould  be  burdenfome  to  thofe  who  confer 
it.     Our  law,  which  approximates  to  the  perfection  of  reafon,  impofes 
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no  burden,  that  is  unreafonable  ;  and,  if  any  of  you  doubt  in  particular 
cafes  (as  fome  in  your  fituation  have  naturally  doubted)  what  ought 
to  be  the  meafure  of  your  care  and  attendance,  you  need  only  alk 
your  own  hearts,  what  degree  of  them  are  due  to  your  private 
atFairs  of  importance. 

Next  come  the  fubjeSls  of  your  inquiry  and  prefentments  under  two 
heads ;  firft,  fuch  as  may  be  given  you  in  charge  ;  and,  fecondly,  fuch 
as  may  come  to  your  knowledge  independently  of  the  charge,  but  relat- 
ing to  the  prefent  bufinefs,  that  is,  to  the  legal  redrefs  of  all  publick 
wrongs,  or  the  admin ifi:ration  of  criminal  juftice.  In  old  times  it  was 
ufual,  for  all  the  articles  of  inquiry  to  be  read  at  fome  length  as  part  of 
the  charge,  after  a  general  exhortation  by  the  judge  ;  and,  if  that  mode 
had  continued,  the  latter  part  of  this  divifion,  as  included  in  the  former 
would  have  been  fuperfluous ;  whence  we  may  infer,  that  the  prefent 
form  of  your  oath  is  not  of  the  highefl  antiquity,  though  the  following 
member  of  it  be  certainly  very  ancient,  and  the  fubftance  of  the  whole 
may  be  traced  back  to  the  time  of  the  Saxon  princes. 

Of  the  fecond  condition,  that  you  Jhall  keep  fecret  the  king's  counfely 
your  own,  and  that  of  your  fellows,  the  meaning  might  have  been 
cxprefled  with  more  perfpicuity.  To  declare  at  an  improper  time,  and 
in  an  unfit  place,  what  perfons  have  been  indi6ted,  might  give  traitors, 
confpirators,  and  other  great  offenders  an  opportunity  of  abfconding, 
before  they  could  be  apprehended,  or  impel  them  perhaps  to  flrike  fome 
defperate  blow;  and  fuch.  a  premature  difclofure  might  defeat  the  pur- 
pofes  of  the  law.  It  appears  from  the  book  of  Afjifes,  that  in  the  reign 
of  Edward  the  Third  a  grand  juror  was  indidted  as  a  felon  for  fuch  a 
difcovery,  but,  as  he  was  acquitted,  the  law  remained  undecided ;  and, 
though  juftice  Shardelow  declared,  that  in  the  opinion  of  fome  judges, 
a  difcovery  by  an  indiftor  might  be  treafon  (meaning,  I  prefiime,  where 
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a  traitor  had  been  indi6led,  and  the  grand  juror  intended  to  facilitate 
his  efcape)  yet  the  wifeft  judges  in  latter  times  have  exploded  and 
refuted  the  doftrine  in  George's  cafe,  and  hold  fuch  a  difcovcry  to  be 
merely  a  great  mifprifion  accompanied  with  the  guilt  of  perjury.  The 
counfel  or  purpofe,  of  the  king  is  formally  comprifed  in  every  profecu- 
tion :  it  becomes  in  part  your  counfel,  when  you  have  unanimoufly 
concurred  in  finding  the  bill ;  and,  when  it  has  been  found  by  a  majority 
of  your  whole  number,  it  is  their  counfel,  which  the  diflentient  muft 
not  difclofe ;  for  a  grand  juror,  therefore,  to  reveal  either  his  own  a6is 
and  opinions,  or  thofe  of  his  fellows,  might  have  an  efFe£l  equally  dan- 
gerous ;  and,  though  the  generality  of  your  promife  might,  if  its  prin- 
cipal fcope  only  were  confidered,  be  reftrained  to  particular  cafes,  yet  it 
is  the  fafer  way  in  all  cafes,  to  maintain  an  impenetrable  referve  on  all 
bufmefs  begun  or  concluded,  that  is,  on  the  form  of  the  indidlment,  the 
evidence  in  fupport  of  it,  and  the  faft  of  its  being  found  or  rejed;ed ; 
except  when  you  bring  in  your  bills  or  have  occafion  to  confult  the 
court. 

Thirdly,  you  implore  the  divine  help  on  condition,  that  you  prefent 
no  per/on  from  hatred,  malice,  or  ill  ivill,  nor  leave  any  thing  unprefented 
from  fear,  favour,  or  affeSlion.  Thefe  \\'ords  are  a  paraphrafe  on  a 
ftronger  and  more  elegant  form  preferved  in  the  law  of  Ethelred, 
by  which  the  grand  inqueft  were  compelled  to  fwear,  that  they  loould 
accufe  none,  whom  they  believed  innocent,  nor  conceal  any,  whom  they 
thought  guilty.  To  be  free  from  partial  afFeftions  and  preconceived 
opinions,  from  refentment  and  from  regard,  from  all  prepofleflions, 
that  might  incline  you  to  reje6l  bills,  or  to  find  them  true,  is  a  duty 
commiOn  to  all  who  are  concerned  in  the  adminiftration  of  jufticc  ; 
and,  though  different  motives  are  enumerated  by  way  of  example,  yet 
the  plain  intent  of  the  whole  fentence  is,  that,  from  no  motive  what- 
foever,  peither  from  the  darker  paflions  of  envy  or  wrath,  nor  from  the 
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amiable  afFcftlons  of  compafTion  and  benignity,  fhall  you  bring  the 
guiltlefs  into  trouble,  nor  fcreen  probable  guilt  from  a  full  and  impartial 
trial.  You  will  remember  and  emulate  on  this  occafion  the  fublime 
attributes  of  your  guide,  the  Law,  which  cannot  be  more  ftrongly 
expreffed,  than  in  the  manly  di6tion  of  the  high  minded  and  eloquent 
Algernon  Sidney:  "  The  good  of  a  people  ought  to  be  fixed  on  a 
*'  more  folid  foundation  than  the  fluftuating  will  or  fallible  undcr- 
"  ftanding  of  one  or  a  few  :  for  this  reafoa  law  is  eftablifhed,  which 
"  no  paflion  can  difturb.  It  is  void  of  defire  and  fear,  of  lufi:  and 
"  anger ;  it  is  pure  difpaffionate  mind ;  written  reafoa,  retaining  fome 
"  meafure  of  the  divine  perfedion  :  it  enjoins  not  that,  which  pleafes 
*'  a  weak,  frail  man,  but,  without  any  regard  to  perfons,  commands 
"  what  is  good,  and  punifhes  evil  in  all,  whether  noble  or  bafe,  rich  or 
"  poor,  high  or  low  :  it  is  deaf,  inexorable,  inflexible." 

The  preceding  member  of  the  period  containing  a  negative  condition, 
you  are  lafi:ly,  prefented  with  it  in  pojitive  form ;  that  you  Jhall  prcfent 
all  things  (not  partially,  but)  truly  as  they  come  to  your  knowledge,  accord- 
ing to  the  bejl  of  your  underjlanding.  Here  we  return,  to  the  phrafe, 
with  which  we  began,  of  a  true  prefentment  which  you  are  bound  to 
make,  of  all  things  relating  to  the  bufinefs  of  the  feflion,  as  truly  as 
you  are  enabled  to  make  it,  according  to  fuch  evidence  as  you  have 
before  you,  and  by  fuch  an  exertion  of  your  intellecflual  powers,  as  all 
fenfible  men  would  apply  to  their  own  concerns ;  for  fo  the  law  inter- 
prets in  your  cafe  the  fuperlative  hefi,  not  meaning,  as  in  our,  (for 
reafons  not  applica.ble  to  your)  that  painful  and  intenfe  application  of 
mind,  with  which  a  mathematician  folves  the  moft  abftrufe  problem, 
or  a  judge  decides  the  mofi:  intricate  caufe.  The  only  remaining  doubt 
is,  what  the  law  means  by  a  true  prefentment;  for  what  the  law  means, 
muft  be  the  rule  of  our  interpretation,  and  the  meafure  of  your  duty. 
Sir  Matthew  Hale,  whom  I  always  name  with  applaufc,  was  of 

opinion. 
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opinion,  that  if  probable  evidence  be  given  for  the  king,  the  grand 
inqueft  ought  to  find  the  bill  true ;  for  it  is  but  an  accufation,  that  is, 
the  denunciation  of  a  perfon,  who,  as  they  verily  believe,  ought  to  be 
tried  :  this  opinion  has  been  attacked  with  fome  warmth  ;  becaufe  the 
grand  jury  are  fworn,  it  is  faid,  to  prefent  the  whole  truth,  and,  it  is  added 
erroneoufly,  nothing  but  the  truth,  and  ought,  therefore  to  have  the  fame 
perfuajion,  that  an  indidlment  is  true,  with  the  petit  jury,  who  take  the 
fame  oath.  I  conceive  the  opinion  of  that  great  judge  to  be,  if  we 
rightly  underftand  it,  confonant  to  law.  He  could  not  mean  a  remote 
and  light  probability,  or  flender  furmife,  but  ufed  the  word  probable, 
in  a  flrong  and  imphatical  fenfe,  for  an  approximation  to  the  truth 
as  far  as  the  grand  jury  can  fafely  aflert  it.  Probability  has  many 
fhades  or  degrees,  from  the  weakeft,  which  borders  on  negation, 
to  the  ftrongeft,  which  touches  the  confines  of  certainty ;  and  he  ules 
the  pofitive  degree  intenfively,  as  the  word  diligent  is  ufed  by  the  Roman 
lawyers :  that  you,  who  hear  only  one  fide,  fhould  have  the  fame 
perfuafion  with  the  petit  jury,  who  hear  both  fides,  is  impoffible  ;  and 
the  law  requires  no  impoflibility.  Nor  is  the  word  true  invariably 
oppofed  to  falfe,  but  often,  both  in  popular  and  technical  language^ 
means  correal  or  exaSl,  faithful  or  juji :  a  verdi6t  is  true,  when  it 
is  exaBly  conformable  to  the  evidence,  though  many  fuch  verdids  have 
proved,  in  a  ftrift  and  logical  (c\\(t,  unhappily  falfe.  To  prevent 
miftakes  the  word  is  qualified,  in  the  oath  of  petit  jurors,  by  the 
phraie  according  to  the  evidence,  and  in  yours  by  the  words  as  the  things 
Jljall  come  to  your  knowledge.  The  law  intends  generally,  that  the 
guilty  fhall  be  punifhed  and  the  innocent  juftified,  but  particularly, 
that  you,  gentlemen,  fhould  find  on  good  grounds  a  jufl:  accufation, 
and  that  the  petit  jury,  having  heard  both  accufation  and  defence, 
fhould  weigh  the  whole  evidence  and  give  their  verdiB,  or  true  faying, 
according  to  the  preponderant  fcale.  Lambard  applies  the  word 
verdiB   to  an  indictment,    becaufe  it  is  true,  as   far  as  evidence   on 

one 
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one  fide  can  eftablifh  the  truth.  The  refult  of  my  reafoning  is, 
that  you  fliould  be  perfuaded,  as  far  as  you  have  knowledge,  that 
the  accufation  is  juft,  and  the  bill  true  in  fubjlance»  As  to  mere  form, 
it  is  not  the  intention  of  the  law,  that  you  (hould  precifely  afcertain 
the  truth  of  it :  for  inftance,  the  offence  mull  be  laid  on  a  certain 
day  before  the  feffion,  which  is  one  day  in  law  ;  but  on  what  particular 
day  is  of  no  confequence  ;  and  what  the  law  pronounces  immaterial, 
cannot  be  material  in  conicience  of  which  the  law,  as  we  have 
eftabliflied,  is  the  guide.  Again ;  the  law  fiippofes,  that  atrocious 
offenders  muft  have  abandoned  the  fear  of  God;  yet  a  wretch,  who 
had  abandoned  every  thing  elie,  confeffed  before  his  execution  in  the 
north  of  England,  that,  in  the  very  moment  before  he  murdered  a 
fleeping  man,  he  meditated  on  the  awfulnefs  of  the  divine  Majefty, 
and  implored  on  his  knees  a  deliverance  from  temptation  :  had  fuch  a 
mixture  of  religion  and  wickednefs  been  proved  before  the  grand 
inquefl,  they  would  not  furely  have  thought  themfelves  bound  by  their 
oath,  to  put  a  negative  on  the  formal  phrafe  in  the  indi6tmcnt.  Let 
us  now  return  to  the  calendar :  when  you  find  a  bill  for  murder 
or  burglary,  as  a  regard  for  publick  juftice,  and  a  tendernefs  for  the 
party  accufed,  may  in  many  cafes  require,  you  conform  to  the 
intention  of  the  law,  and  are  not  underftood  to  affert  the  abfolute 
verity,  but  to  prefer  a  juft  accufation  ;  leaving  the  petit  jury,  with 
the  affiftance  of  the  court,  to  afcertain  the  precife  degree  of  guilt ; 
for  it  is  neither  confiftent  with  the  ftri6t  juftice  of  the  law,  that  a  great 
offence  fhould  be  ftifled,  nor  with  its  provident  benignity,  that  a 
man,  who  muft  be  acquitted  and  difcharged  if  his  cafe  be  found 
fpecially,  fhould  be  liable  many  years  afterwards,  when  all  his 
witneffes  may  be  dead,  to  an  indiftment  for  a  capital  crime.  Never- 
thelefs,  if  you  believe  on  the  evidence  for  the  profecution,  that  there 
was  no  malice,  or  that  any  one  ingredient  of  burglary  was  out  of 
the  cafe,  you  are  at  liberty,   no  doubt,  to  reject  the  bills,  and  to  call 
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for  others  more  agreeable  to  the  truth  ;  or,  if  you  think  the  witnefTes 
unworthy  of  credit,  or  their  tale  undeferving  of  belief,  you  may  reje6l 
them  altogether  i  but  though  in  moft  cales  you  have  a  difcretion, 
which  the  fecrecy  of  your  deliberations  and  refolves  naturally  en- 
courages, yet  you  will  remember,  that  it  muft  be  a  confcientious 
and  legal  difcretion  ;  like  perfe6t  hiftorians,  you  will  not  fear  to  fay  any 
thing  that  is  true,  nor  dare  to  fay  any  thing  that  is  falfe  ;  but  will  fo 
aft  in  every  part  of  your  duty,  that  the  innocent  may  approach  this 
tribunal  without  apprehenlion  of  danger,  and  the  guilty  leave  it 
without  complaining  of  injuftice. 
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AT    CALCUTTA, 
DELIVERED    JUNE    9,    I792. 


GENTLEMEN  OF  THE  GRAND  INQUEST, 

J.F  any  point  of  criminal  law,  a  full  dlfcuffion  of  which  might  ferve 
to  guide  you  in  finding  or  rejefting  bills,  or  in  defiring  new  ones  to  be 
prepared,  either  arofe  from  fad:s  within  my  private  knowledge  or  could 
be  colle6led  from  this  calendar,  you  would  not  find  me  reludlant,  merely 
for  the  fake  of  faving  my  own  trouble  or  your  time,  in  enlarging  on  it 
copioufly  to  the  beft  of  my  abilities;  but  no  fuch  point  really  occurs. 
There  are  only  two  commitments  by  myfelf,  and  thofe  in  cafes  of  fo 
little  moment,  (though  it  was  impoffible  to  pafs  them  over  without 
notice)  that  I  had  no  doubt  of  bail  being  given  by  the  parties  com- 
mitted ;  and,  as  to  the  treatment  of  prifoners  before  conviftion,  (a 
fubje6t,  which  I  always  had  much  at  heart)  I  have  the  pleafure  of 
believing,  that  the  keeper  of  the  prifon  is  fully  apprized  of  his  duty  on 
that  head,  and  would  on  no  account  apply  any  rigorous  mode  of  con- 
finement to  perfons,  whom  the  law  prefumes  innocent  and  only  detains 
for  a  fair  trial,  unlefs  they  fhould  prove  intraftable  and  riotous,  or  had 
attempted  an  efcape.     As  to  the  calendar,  it  fpecifies  only  twenty-fix 

new 
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new  commitments,  the  other  perfons  named  in  it  having  been  indiaed 
at  a  former  feffion ;  and  of  that  number,  three  are  cafes  of  homicide  j 
two,  of  perjury ;  and  one,  of  robbery  ;  befides  which  there  are  feveral 
ao-aravated  affaults,  2;rand  larcinies,  and  cheats  or  criminal  frauds; 
otFences,  on  which  the  law  (as  far  as  you  are  concerned  in  knowing  it) 
is  either  fo  clear  in  itfelf,  or  has  been  made  fo  clear  by  concurrent  opi- 
nions delivered  from  this  bench,  that  it  would  at  prefent  be  fuperfluous 
to  expatiate  on  it :  the  reft  are  petit  larcinies,  common  affaults,  and  infe- 
riour  mifdemeanors;  the  comparative  number  of  which  in  this  calendar 
fuggefts  one  topick,  which  I  will  very  fhortly  difcufs  j  requefting  you 
to  be  alfured,  that  I  intend  no  difrefpe61  to  any  one  living,  even  if  my 
opinion  fhould  differ  (which  I  do  not  know)  from  that  of  others  prefent 
or  abfent :  much  lefs  do  I  mean  to  infinuate,  that  you  can  fail  to  pay 
the  utmoft  attention  even  to  the  moft  trivial  cafes,  that  can  be  brought 
before  you ;  but,  fmce  the  topick  feems  to  me  of  great  confequence,  I 
fhall  enter  upon  it  without  referve ;  not  imperioufly  obtruding  my 
judgement  on  yours,  but  calmly  reafoning  with  you,  as  a  man,  who 
loves  his  country,  fhould  reafon  with  men,  who  equally  love  it. 

This  then  is  the  point,  which  I  engage  to  maintain  :  that  no  penal 
cafe,  how  infignificant  foever  in  itfelf,  is  below  the  lerious  attention  of 
a  grand  inquell,  who  cannot  but  fet  a  juft  value  on  our  incomparable 
mode  of  trial  by  jury  ;  becaufe,  if  they  once  convince  the  publick,  that 
they  think  flight  offences  below  their  notice,  the  neceffities  of  that  pub- 
lick,  to  whom  a  number  of  fmall  crimes  are  a  great  evil,  will  oblige 
them  to  wilh  for  fummary  jurifdicl;ions  ;  and  every  fummary  jurifdi<5lion 
is  a  flur  on  trials  by  jury,  and  confequently  a  ftep  towards  eftablifliing 
arbitrary  power. 

It  is  agreed  by  all,  who  have  coolly  and  impartially  ftudied  our  noble 
conftitution,  as  declared  by  many  ftatutes  from  the  great  charter  to  the 
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bill  of  rights,  all  which,  you  know,  are  folemn  recognitions  of  our 
ancient  publick  law,  that  three  peculiar  advantages  are  conferred  by 
that  facred  law  on  the  people  of  England,  or  on  all  fiihjeSh,  who  are  not 
noble y  but  may,  if  they  pleafe,  be  independent ;  firfl,  a  diftinft  unalienable 
third  fhare  of  the  legiflative  power ;  next,  a  right,  coupled  with  a  duty, 
of  keeping  and  ufing  arms  for  the  defence  of  their  perfons  and  habita- 
tions, as  well  as  of  their  feveral  counties,  when  the  fherifFs  fliall  call 
for  their  aid  ;  thirdly,  the  right  of  being  tried,  when  impleaded  or 
accufed,  by  their  equals  freely  chofen,  inftead  of  appointed  officers,  to 
whom  they  cannot  except.  Now,  fliould  the  time  ever  come  (may  it 
long,  very  long,  be  averted!)  when  the  fervants  of  the  crown,  through 
the  blandifhments  of  that  patronage,  with  which  they  are  ufually 
intrufted,  fliall  obtain  over  both  legiflative  houfes  an  influence  limited 
only  by  their  prudence  in  exerting  It ;  and  fliould  the  day  ever  come 
(which  to  me  would  feem  no  lefs  dlfgraceful)  when  the  counties  of 
England  fliall  be  wholly  unable  to  defend  themfelves  againft  riots, 
infurre6lions,  or  invafions,  without  the  fupport  of  a  flanding  army, 
you  muft  be  fenfible,  that,  In  thofe  events,  the  trial  by  jury  would 
be  the  only  anchor  left,  that  could  preferve  our  conftitution  from 
total  flilpwreck.  Great  then  muft  be  the  importance  of  encouraging 
and  cherifhing  to  the  utmoft  a  mode  of  trial  fo  truly  ineftimable  ; 
and  you  will  allow  me  here  to  recite  a  paflage  from  Sir  Matthew 
Hale,  of  whofe  charafter,  taking  it  all  in  all,  we  may  very  juftly  faj, 
that  it  has  never  been  equalled  :  "  I  have  feen,  fays  that  experienced 
"  and  virtuous  man,  I  have  feen  arbitrary  pra(51ice  flill  go  from  one 
"  thing  to  another :  the  fines  upon  grand  inquefts  began  ;  then  they 
"  fet  fines  upon  the  petit  juries  for  not  finding  according  to  the 
"  dircdions  of  the  court;  afterwards  the  judges  proceeded  to  fine  jurors 
"  in  civil  caufes,  if  they  gave  not  a  verdid:  according  to  direction 
"  even  In  points  of  fadl."  The  Inflance  given  by  him  is  very  ftrong  ; 
but  it  is  the  principle,  which  I  apply  ;  and  we  may  thence  infer,   that, 
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if  any  acknowledged  fubje<Sls  of  Britain  (for  a  ditferent  faith  or  com- 
plexion can  make  no  ditference  in  juftice  and  right)  fhall  be  tried, 
convided,  and  punifhed  by  a  fummary  jurifdidion,  however  con- 
ftituted,  for  petit  larcinies,  breaches  of  the  peace^  and  other  mi/demeanors, 
and  all  offences  inferiour  to  felony,  it  will  be  a  fubfequent  ftep  to  try  them 
for  grand  larciny  and  for  all  felonies  within  the  benefit  of  clero-y ;  after 
which  the  tranfition  to  felonies  icithoiit  that  benefit  will  not  be  mori.- 
abrupt  then  the  third  ftride,  which  had  adluallv  come  to  the  knowledo-c 
of  the  learned  and  excellent  judge,  whom  1  always  name  with  honour 
and  cite  with  confidence.  The  progrefs  of  arbitrary  power  is  commonly 
flow  at  firft,  and  imperceptible  to  all  but  the  vigilant,  like  the 
creeping  of  a  tiger  at  night  in  a  brake  ;  and  it  behoves  us,  by  all 
decent  and  legal  means,  to  guard  poftcrity  againft  that  ultimate  fpring, 
from  which  nothing  lefs  then  the  doubtful  horrours  of  civil  war  might 
be  able  to  proted  them. 

The  convenience,  indeed,  of  fummary  jurifdidions  I  am  ready  to 
admit ;  but  it  might  be  ftill  more  convenient  to  part  with  other  conftitu- 
tional  rights,  which  are  attended  with  troublefome  duties  ;  and  we 
muft  always  remember,  what  has  often  been  laid,  that  fome  incon- 
venience and  trouble  are  the  price,  which  free  men  muft  neceflarily 
pay  for  their  freedom.  To  conclude  :  though  all,  who  hear  me,  have, 
I  am  perfuaded,  the  fame  generous  fentiments  with  myfelf  on  this 
point,  yet  I  was  defirous  of  imprefling  it  forcibly  on  your  minds  ; 
for,  fhould  our  numerous  fcllow-fubjeds,  who  will,  I  truft,  revifit 
their  common  country,  carry  back  with  them  an  inditFerencc,  con- 
traded  at  this  diftance  from  it,  to  the  principles  of  its  publick  law, 
fome  future  age  (perhaps  an  age  not  very  diftant)  may  have  juft 
occalion  to  exclaim  :  "  It  had  been  happy  for  us,  if  a  Britifi  dominion 
**  had  never  been  cftablifhcd  in  Afia^ 
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To  Earl  CORNIFALLIS,  Governor  Genera/,  &c. 

My  Lord, 

IT  has  long  been  my  wifli  to  addrefs  the  government  of  the  Britifli 
dominions  in  India,  on  the  adminiftration  of  juftice  among  the  natives 
of  Bengal  and  Bahar ;    a  fubje6l  of  equal  importance  to  the  appellate 
jurifdiflion  from  the  provincial  Courts  and  to  the  judicature  of  the 
Supreme  Court  at  Calcutta ;    where   the  judges  are  required  by  the 
Legiilature  to  decide  controverfies  between  Hindu  and  Mohammedan 
parties,  according  to  their  refpedtive  laws  of  contra6ts  and  of  fucceffion 
to  property:    they  had,  I  believe,  fo  decided  them  in  moft  cafes,  before 
the  ftatutc,    to  which  I  allude,  had  palTcd ;    and  the  Parliament  only 
confirmed  that  mode  of  decifion,  which  the  obvious  principles  of  juftice 
had  led  them  before  to  adopt.      Nothing  indeed  could  be  more  ob- 
vioufly  juft,  than  to  determine  private  contefts  according  to  thofe  laws, 
which  the  parties  themfelves  had  ever  confidered  as  the  rules  of  their 
condud  and  engagements  in  civil  lifej  nor  could  any  thing  be  wifer 
than,  by  a  legiflative  a6l,  to  allure  the  Hindu  and  Mufelman  fubjeds 
of  Great  Britain,  that  the  private  laws,  which   they  fevergjly  hold 
facred,  and  a  violation  of  which  they  would  liave  thought  the  moft 
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58*  CORRESPONDENCE  WITH 

grievous  oppreflion,  fhould  not  be  fuperfeded  by  a  new  f^flem,  of 
which  they  could  have  no  knowledge,  and  which  they  muft  have 
confidered  as  impofed  on  them  by  a  fpirit  of  rigour  and  intolerance. 
So  far  the  principle  of  decifion  between  the  native  parties  in  a  caufe 
appears  perfectly  clear ;  but  the  difficulty  lies  (as  in  moft  other  cafes) 
in  the  application  of  the  principle  to  pradice;  for  the  Hindu  and 
Mufelman  laws  are  locked  up  for  the  moft  part  in  two  very  difficult 
languages,  Sanfcrit  and  Arabick,  which  few  Europeans  will  ever  learn, 
becaufe  neither  of  them  leads  to  any  advantage  in  worldly  purfuitsj 
and,  if  we  give  judgement  only  from  the  opinions  of  the  native  lawyers 
and  fcholars,  we  can  never  be  fure  that  we  have  not  been  deceived 
by  them. 

It  would  be  abfurd  and  unjuft  to  pafs  an  indifcriminate  cenfure  on 
a  confiderable  body  of  men  ;  but  my  experience  juftifies  me  in  de- 
claring, that  I  could  not  with  an  eafy  confcience  concur  in  a  decifion, 
merely  on  the  written  opinion  of  native  lawyers,  in  any  caufe  in  which 
they  could  have  the  remoteft  intereft  in  mifleading  the  Court;  nor, 
how  vigilant  foever  we  might  be,  would  it  be  very  difficult  for  them  to 
miflead  us;  for  a  fingle  obfcure  text,  explained  by  themfelves,  might 
be  quoted  as  exprefs  authority,  though  perhaps  in  the  very  book,  from 
which  it  was  feledled,  it  might  be  differently  explained,  or  introduced 
only  for  the  purpofe  of  being  exploded. 

The  obvious  remedy  for  this  evil  had  occurred  to  me  before  I  left 
England,  where  I  had  communicated  my  fentiments  to  fome  friends  in 
Parliament  and  on  the  Bench  in  Weftminfter  Hall,  of  whofe  difcern- 
ment  I  had  the  higheft  opinion;  and  thofe  fentiments  I  propofe  to 
unfold  in  this  letter,  with  as  much  brevity  as  the  magnitude  of  the 
fubjedl  will  admit.  If  we  had  a  complete  Digeft  of  Hindu  and  Mo- 
hammedan laws,  after  the  model  of  Juftinian's  ineftimable  Pandedis, 
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compiled  by  the  moft  learned  of  the  native  lawyers,  with  an  accurate 
verbal  tranflation  of  it  into  Englifli;  and  if  copies  of  the  work  were 
repofited  in  the  proper  offices  of  the  Sedr  Divani  Adalat,  and  of 
the  Supreme  Court,  that  they  might  occafionally  be  confulted  as  a 
■ftandard  of  jullice,  we  fhould  rarely  be  at  a  lofs  for  principles,  at  leaft, 
and  rules  of  law  applicable  to  the  cafes  before  us,  and  fhould  never 
perhaps  be  led  aftray  by  the  Pandits  or  Maulavi's,  who  would  hardly 
venture  to  impofe  on  us,  when  their  impofitioa  might  fo  eafily  be 
deteded.  The  great  work,  of  which  Juftinian  has  the  credit,  confifts 
of  texts  collefted  from  law  books  of  approved  authority  which  in 
his  time  were  extant  at  Rome;  and  thofe  texts  are  disefted  according 
to  a  fcientifical  analyfis;  the  names  of  the  original  authors,  and  the 
titles  of  their  feveral  books,  being  conflantly  cited  with  references  even 
to  the  parts  of  their  works,  from  which  the  different  pafTages  were 
felefted;  but,  although  it  comprehends  the  whole  fyflem  of  jurifpru- 
dence,  public,  private,  and  criminal,  yet  that  vaft  compilation  was 
finiflied,  we  are  told,  in  three  years :  it  bears  marks  unqueflionably  of 
great  precipitation,  and  of  a  defire  to  gratify  the  Emperor  by  quicknefs 
of  dif'patch ;  but,  with  all  its  imperfedions,  it  is  a  mofl  valuable  mine 
of  juridical  knowledge.  It  gives  law  at  this  hour  to  the  greatefl  part 
of  Europe ;  and,  though  few  Englifli  lawyers  dare  make  fuch  an 
acknowledgement,  it  is  the  true  fource  of  nearly  all  our  Englifh  laws, 
that  are  not  of  a  feudal  origin.  It  would  not  be  unworthy  of  a  Britifh 
Government,  to  give  the  natives  of  thefe  Indian  provinces  a  permanent 
fecurity  for  the  due  adminiflration  of  juflice  among  them,  fimilar  to 
that  which  Juflinian  gave  to  his  Greek  and  Roman  fubjefts ;  but  our 
compilation  would  require  far  lefs  labour,  and  inight  be  completed 
with  far  greater  exa6lnefs  in  as  fhort  a  time  ;  fince  it  would  he  confined 
to  the  laws'  of  contradls  and  inheritances,  which  are  of  the  mofl  ex- 
tenfive  ufe  in  private  hfe,  and  to  which  the  Legiflature  has  limited  the 
decifions  of  the  Supreme  Court  in  caufes  between  native  parties :  the 

labour 
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labour  of  the  work  would  alfo  be  greatly  diminiflied  by  two  compi- 
lations already  made  in  Sanfcrit  and  Arabick,  which  approach  nearly 
in  merit  and  in  method,  to  the  Digeft  of  Juftinian.  The  firft  was 
compofed  a  few  centuries  ago,  by  a  Brahmen  of  this  province,  named 
Raghunanden,  and  is  comprifed  in  twenty-feven  books  at  leaft,  on  every 
branch  of  Hindu  law:  the  fecond,  which  the  Arabs  call  the  Indian 
Decifions,  is  known  here  by  the  title  of  Fetawii  Aalemgiri,  and  was 
compiled  by  the  order  of  Aurangzib,  in  five  large  volumes,  of  which 
1  pofTefs  a  perfedt  and  well-collated  copy.  To  tranflate  thefe  immenfc 
works  would  be  fuperfluous  labour;  but  they  will  greatly  facilitate 
the  compilation  of  a  Digeft  on  the  laws  of  inheritance  and  contrails  j 
and  the  Code,  as  it  is  called,  of  Hindu  law,  which  was  compiled  at  the 
requeft  of  Mr.  Haftings,  will  be  ufeful  for  the  fame  purpofe,  though  it 
by  no  means  obviates  the  difficulties  before  flated,  nor  fuperfedes  the 
neceffity,  or  the  expedience  at  leaft,  of  a  more  ample  repertory  of 
Hindu  laws,  efpecially  on  the  twelve  different  contra6ts,  to  which 
TJlpian  has  given  fpecifick  names;  and  on  all  the  others,  which,  though 
not  fpecifically  named,  are  reducible  to  four  general  heads.  The  laft 
mentioned  work  is  entitled  Vivdddrnava  Setie,  and  confifts,  like  the 
Roman  Digeft,  of  authentick  texts,  with  the  names  of  their  feveral 
authors  regularly  prefixed  to  them,  and  explained  where  an  expla- 
nation is  requifite,  in  ftiort  notes  taken  from  commentaries  of  high 
authority:  it  is,  as  far  as  it  goes,  a  very  excellent  work;  but,  though 
it  apjjear  extremely  diffufe  on  fubjeds  rather  curious  than  ufeful,  and 
though  the  chapter  on  inheritances  be  copious  and  exa61,  yet  the  other 
important  branch  of  jurifprudencc,  the  law  of  contrads,  is  very  fuc- 
cinftly  and  fuperficially  difcuffed,  and  bears  an  inconfiderable  propor- 
tion to  the  reft  of  the  work.  But,  whatever  be  the  merit  of  the 
oric^inal,  the  tranflatlon  of  it  has  no  authority,  and  is  of  no  other  ufe 
than  to  fuggeft  enquiries  on  the  many  dark  paflages,  which  we  find  in 
it :    properly  fpeaking,   indeed,    we  cannot  call  it  a  tranflation ;   for, 

thought 
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though  Mr.  Halhed  performed  his  part  with  fideHty,  yet  the  Perfiaa 
interpreter  had  fupplied  him  only  with  a  loofe  injudicious  epitome 
of  the  original  Sanfcrit^  in  which  abftradl  many  eflential  paflTages  are 
omitted,  though  feveral  notes  of  httle  confequence  are  interpolated, 
from  a  vain  idea  of  elucidating  or  improving  the  text.  All  this  I  fay 
with  confidence,  having  already  perufed  no  fmall  part  of  the  original 
with  a  learned  Pandit,  comparing  it,  as  I  proceeded,  with  the  Englifli 
verfion. 

Having  Ihewn,  therefore,  the  expedience  of  a  new  compilation  for 
each  fyftem  of  Indian  law,  I  beg  leave  to  ilate  the  difficulties  which 
muft  attend  the  work,  and  to  fuggeft  the  means  of  removing  them. 
The  difficulty  which  firft  prefents  itfelf,  is  the  expence  of  paying  the 
Pandits  and  Maulavi's,  who  muft  compile  the  Digefl,  and  the  native 
writers  who  muft  be  employed  to  tranfcribe  it.  Since  two  provinces 
are  immediately  under  this  Government,  in  each  of  which  there  are 
many  cujlomary  laws,  it  would  be  proper  to  employ  one  Pandit  of 
Bengal  and  another  from  Bahar ;  and,  fince  there  are  two  Mohamme- 
dan fe6ls,  who  differ  in  regard  to  many  traditions  from  their  Prophet, 
and  to  fome  decifions  of  their  refpedive  do6lors,  it  might  be  thought 
equally  proper  to  engage  one  Maulavi  of  each  fed  j  and  this  mode 
would  have  another  advantage,  fmce  two  lawyers  conferring  freely 
together,  on  fundamental  principles  common  to  both,  would  affifl:, 
dired,  and  check  each  other:  but,  as  the  moft  learned  amon?  them 
ought  by  all  means  to  be  felefted,  and,  as  the  work  would  occupy 
all  their  time,  a  monthly  falary  of  two  hundred  Sicca  rupees  for  each, 
would  be  no  more  than  reafonable;  and  one  hundred  Sicca  rupees 
a  month,  for  each  of  the  writers  in  Nagari  and  Arabick,  would  not  be 
more  than  fufficient  wages,  fince  they  ought  to  be  competently  {killed 
in  the  two  feveral  languages,  that  they  might  avoid  grofs  errors 
in  tranfcribing  what  the  lawyers  had   written.     The  whole  expence^ 

therefore,. 
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therefore,  would  be  a  thoufand  Sicca  rupees  a  month ;  fince  the  charges 
of  the  beft  EngUfh  paper  would  not  be  worth  confidering :  but,  left  the 
perfons  employed  fhould  protra6l  their  work  in  hopes  of  continued  fala- 
ries  for  a  long  period,  they  (hould  be  apprized,  that  the  whole  com- 
pilation muft  be  finifhed  and  copied  in  three  years,  at  the  expiration  of 
which  their  falaries  would  be  flopped. 

Although  I  can  have  no  perfonal  intereft,  immediate  or  confequential, 
in  the  work  propofed,  yet  I  would  cheerfully  have  borne  the  whole  ex- 
pence  of  it,  if  common  prudence  had  not  reftrained  me,  and  if  my 
private  eftablifhment  of  native  readers  and  writers,  which  I  cannot  with 
convenience  difcontinue  at  prefent,  did  not  require  more  than  half  of  the 
monthly  expence,  which  the  completion  of  a  Digeft  would,  in  my  opinion, 
demand.     I  am  under  a  neceffity,  therefore,  of  intimating  that,  if  the 
work  be  thought  expedient,  the  charges  of  it  fhould  be  defrayed  by  the 
Government,  and  the  falaries  paid  by  their  officers.     The  fecond  diffi- 
culty is,  to  find  a  dire61or  of  the  work  and  a  tranflator  of  it,  who  with  a 
competent  knowledge  of  Sanfcrit  and  Arabick,  has  a  general  acquaint- 
ance with  the  principles  of  jurifprudence,  and  a  fufficient  (hare  even  of 
a  legiflative  fpirit,  to  arrange  the  plan  of  a  Digeft,  fuperintend  the  com- 
pilation of  it,  and  render  the  whole,  as  it  proceeds,  into  perfpicuous 
Englifli,  (b  that  even  the  tranflation  may  acquire  a  degree  of  authority 
'proportioned  to  the  publick  opinion  of  his  accuracy.     Now  though  I 
am  truly  confcious  of  poffeffing  a  very  moderate  portion  of  thofe  talents, 
which  I  fliould  require  in  the  fuperintendent  of  fuch  a  work,  yet  I  may 
without  vanity  profefs  myfclf  equal  to  the  labour  of  it.     And  though  I 
would  much  rather  fee  the  work  well-condudled  by  any  man  than  by 
myfelf,  yet  I  would  rather  give  myfelf  the  trouble  of  it  than  not  live  to 
fee  it  conduced  at  all ;  and,  I  cannot  but  know,  that  the  qualifications 
required  even  in  the  low  degree  in  which  I  poffefs  them  are  not  often 
found  united  in  the  fame  perfon  for  a  rcafon  before  fuggefted.     If  your 

Lordfhip, 
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Lordfhip,  therefore,  after  full  coniideration  of  the  fubjedl,  fhall  be  of 
opinion,  that  a  Digeft  of  Hindu  and  Mohammedan  laws  would  be  a 
work  of  national  honour,  and  utility,  I  fo  cheriih  both,  that  I  offer  the 
nation  my  humble  labour,  as  far  as  I  can  difpofe  of  my  time  confift- 
ently  with  the  faithful  difcharge  of  my  duty  as  a  magiftrate.  Should 
this  offer  be  accepted,  I  fhould  then  requeft  your  Lordfhip  to  nominate 
the  Pandits  and  Maulavi's  to  whom  I  would  feverally  give  a  plan  conj- 
formable  to  the  beft  analyfis  that  I  could  make  ;  and  I  fhould  be  able, 
IF  MY  HEALTH  CONTINUED  FIRM,  to  tranflate  every  morning,  before 
any  other  bufinefs  is  begun,  as  much  as  they  could  compile,  and  the 
writers  copy,  in  the  preceding  day.  The  Dherma  Sdjira  or  Sacred  Code 
of  the  Hindus  confifts  of  eighteen  books,  the  firft  of  which  would  in  any 
age  or  nation  be  thought  a  wonderful  performance  ;  both  the  firft  and 
fecond  have  excellent  commentaries  of  great  authority,  but  the  other 
fixteen  are  too  eafy  to  need  elucidation  ;  the  works  of  Menu,  of  Yagya- 
waleya,  and  mofl  of  the  others,  are  in  blank  verfe,  but  that  of  Gautam 
is  in  modulated  profe.  Befides  thefe  the  Hindus  have  many  ftandard 
law-tra6ts  with  their  feveral  commentaries,  and,  among  them,  a  fine 
treatife  on  Inheritances,  by  limutavdhanf  to  which  our  Pandits  often 
refer  ;  though,  on  that  fubje6l,  the  work  of  Raghunandan  feems  to  be 
more  generally  approved  in  this  province. 

The  Mufelmans,  befides  a  few  general  rujes  in  the  Koran,  and  a  num- 
ber of  traditional  maxims  delivered  from  their  prophet,  and  his  compa- 
nions, through  the  fages  of  their  law,  together  with  the  opinions  of  their 
celebrated  lawyers  preferved  by  their  difciples,  have  two  incomparable 
little  trads,  one  by  Sirdju-ddin,  and  the  other  by  Alkuduri ;  the  former  oa 
Succeflions  only,  and  the  other  on  Contrads  alfo,  with  comments  on 
each,  and  further  comments  on  them  ;  not  to  mention  fome  other  tracts 
of  acknowledged  authority,  and  large  colledions  oi  deci/ions  in  particular 
cafes.    All  thefe  books  may,  I  fuppofe,  be  procured  with  eafe ;  and  fome 

of 
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of  the  mofl:  rare  among  them  are  in  my  pofTeffion :  mine  I  would  lend 
with  pleafure  to  the  Pandits  and  Maulavi's,  if  they  happened  to  be  unpro- 
vided with  good  copies  of  them ;  and  my  example  would,  I  perfuade 
myfelf,  be  followed  on  fuch  an  occafion  by  other  colleftors  of  eaflern 
manufcripts,  both  natives  and  Europeans.  This  is  all,  that  appears  ne- 
ceffary  to  be  written  on  the  fubjeft,  with  which  I  began  this  addrefs  to 
your  Lordfliip  ;  I  could  not  have  expreffed  myfelf  more  concifely  with- 
out fome  obfcurlty ;  and  to-have  enlarged  on  the  technical  plan  of  the 
work  which  I  have  propofed,  would  have  been  luperfluous. 

I  have  the  honour  to  be. 
My  Lord, 
Your  Lordfhip's  faithful  and  obedient  Servant, 

(Signed)     WILLIAM  JONES. 

Calcutta,  19th  March,  1788. 


J       ro  Sir  JFILLIJM   JONES,  &c.  &c.  &c. 

Sir, 
THE  Governor  General  has  laid  before  us  your  letter  addrelTed  to 
him  in  Council  of  this  date. 

The  obje6t  of  your  propofition  being  to  promote  a  due  adminiftratioa 
of  juftice,  ic  becomes  interefting  to  humanity ;  and  it  is  deferring  of 
our  peculiar  attention,  as  being  intended  to  increafe  and  fecure  the  hap- 
pinefs  of  the  numerous  inhabitants  of  the  Company's  provinces. 

In  addition  to  all  other  confiderations,  we  are  highly  fcnfible  that  the 
accomplifhment  of  the  Digeft  that  you  propofe  of  the  Hindu  and  Maho- 

medan 
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medan  laws,  would  refleft  the  greatefl:  honour  upon  our  adminiftration, 
and  we  think  it  fingularly  fortunate  that  a  perfon  fo  eminently  qualified 
as  you  are,  fhould,  from  principles  of  general  benevolence  and  public 
fpirit,  be  induced  to  engage  in  fo  arduous  an  undertaking. 

We  therefore,  with  the  higheft  pleaflire,  accept  of  your  offer  to  dire61: 
and  tranflate  this  work,  and  we  fhall  entirely  rely  upon  your  knowledge 
and  judgement  to  feledl  and  appoint  as  many  of  the  mofl  refpeftable 
Moulavies  and  Pandits  of  this  country  as  you  may  think  neceflary  to 
give  you  effectual  afliftance. 

We  have  no  hefitation  in  giving  our  immediate  alTent  to  incur  the 
expence  that  you  propofe  for  carrying  on  a  work  of  fo  much  value 
to  the  publick,  and  we  have  accordingly  given  orders  to  the  Civil  Pay- 
mafter  to  receive  your  diredlions  for  making  the  monthly  difburfements 
in  the  manner  that  you  have  ftated  to  be  neceflary. 

We  are,  &c. 

(Signed)  GOVERNOR  GENERAL 
AND  COUNCIL. 

Fort-William,  19th  March,  1788. 


pthjune,  1793. 

Sir, 

I  HAVE  the  pleafure  of  fending  to  the  Governor  General  in  Council, 

a  i}{lem  of  Hindu  laws,  believed  to  be  of  divine  authority,  and,  in  my 

opinion,  of  the  greateft  importance.     Having  obferved,  that  every  page 

of  the   new  compilation,  by  the  Pandits  employed  by  Government, 

was  filled  with  texts  of  Menu,  I  thought  it  beft  to  tranflate  the  whole 

VOL.  III.  -j-  I  code 
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code  of  that  ancient  leglflator ;  becaufe  I  knew,  that  many  of  hh 
laws,  which  appeared  obfcure  when  detached^  would  be  perfectly  clear 
when  connected. 

Should  the  Government  be  pleafed  to  give  orders  for  printing  the 
book  in  Calcutta,  I  will  corredt  the  prefs  with  the  moft  vigilant  atten- 
tion ;  and  I  much  doubt  whether  it  can  be  corrected  in  England.  Two- 
more  vacations  will,  I  truft,  enable  me  to  complete  the  Digeft,  with  an 
Introducftory  Difcourfe. 

I  am,  &c. 

(Signed)     WILLIAM  JONES- 
Edward  Hay,  Esq^^ 
Secretary,  &c.  &c. 


Tie  HonouraUe  Sir  WILLIAM  JONES,.  &c.  &c,  &c. 

Sir, 
1  HAVE  been  honoured  with  your  letter  of  the  Qth  inftant,  and 
have  laid  it  before  the  Governor  General  in  Council,  with  the  two  vo- 
lumes you  have  been  fo  good  as  to  prefent  to  the  Board,  containing 
youi  tranflation,  in  manufcript,  of  the  Manava  Derma  Saftra.  His 
Lordfhip  in  Council  has  inftruded  me  to  aflure  you,  that  he  is  highly 
fenfible  how  much  the  public  and  the  country  at  large  are  indebted  to 
you,  for  the  great  trouble  you  have  taken  in  preparing  this  great  and 
moft  ufeful  work ;  and  to  acquaint  you,  that  as  there  is  a  certainty, 
under  the  offer  which  you  have  kindly  made,  of  correcting  the  prefs 
Ihould  the  work  be  printed  in  this  country,  of  its  being  published  with  a 

particular 
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particular  degree  of  accuracy,  that  could  not  be  expedled  if  the  work 
were  printed  in  England,  he  has  determined  that  the  book  fhould  be 
printed  here. 

I  have  received  diredlions  to  have  an  exa6i:  copy  in  naanufcript  made, 
and  as  parts  of  it  are  finifhed,  I  fhall,  with  your  permiffion,  do  myfelf 
the  honour  of  fending  them  to  you,  that  you  may  be  fo  obliging  as  to 
give  fuch  orders  to  the  fuperintendents  of  the  Company's  prefs  for  print- 
ing the  work,  as  you  may  wifti  to  be  attended  to. 

I  am,  with  great  rcfpedl,  &c. 

(Signed)         EDWARD  HAY, 

Secretary  to  the  Government, 
Council  Chamber,  nth  June,  1793.  ^ 
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THE  PREFACE. 


It  is  a  maxim  in  the  fcience  of  legiflatiou  and  government,  that 
Laws  are  of  no  avail  without  manners,  or,  to  explain  the  fentence  more 
fully,  that  the  beft  intended  legiflative  provlfions  would  have  no 
beneficial  effe6l  even  at  firft,  and  none  at  all  in  a  (hort  courfe  of  time, 
unlefs  they  were  congenial  to  the  difpofition  and  habits,  to  the 
religious  prejudices,  and  approved  immemorial  ufages,  of  the  people, 
for  whom  they  were  enadled  ;  efpecially  if  that  people  univerfally  and 
lincerely  believed,  that  all  their  ancient  ufages  and  eftabliflied  rules  of 
conduct  had  the  fanftion  of  an  aftual  revelation  from  heaven  :  the 
legiflature  of  Britain  having  fhown,  in  compliance  with  this  maxira^ 
an  intention  to  leave  the  natives  of  thefe  Indian  provinces  in  poffeffion 
of  their  own  Laws,  at  leaft  on  the  titles  o^  contrasts  and  inheritances,  we 
may  humbly  prefume,  that  all  future  provifions,  for  the  adminiftratioa 
of  juftice  and  government  in  India,  will  be  conformable,  as  far  as  the 
natives  are  affedled  by  them,  to  the  manners  and  opinions  of  the 
natives  themfelves  ;  an  obje6l,  which  cannot  poffibly  be  attained,  until 
thofe  manners  and  opinions  can  be  fully  and  accurately  known.  Thefe 
confiderations,  and  a  few  others  more  immediately  within  my  province, 
were  my  principal  motives  for  wifhing  to  know,  and  have  induced  mc 

at 
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at  length  to  publifh,  that  fvflem  of  duties,  religious  and  civil,  and 
of  law  in  all  its  branches,  which  the  Hindus  firmly  believe  to  have 
been  promulged  in  the  beginning  of  time  by  Menu,  fon  or  grandfon 
of  Brahma',  or,  in  plain  language,  the  firll  of  created  beings,  and  not 
the  oldeft  only,  but  the  holieft,  of  legiflators  ;  a  fyftem  fo  comprehenfive 
and  fo  minutely  exaft,  that  it  may  be  confidered  as  the  Injiittites  of 
Hindu  Law,  preparatory  to  the  copious  Digeji,  which  has  lately  been 
compiled  by  Pandits  of  eminent  learning,  and  introdu6lory  perhaps 
to  a  Code,  which  may  fupply  the  many  natural  defers  in  the  old 
jurifprudence  of  this  country,  and,  without  any  deviation  from  its 
principles,  accommodate  it  juflly  to  the  improvements  of  a  com- 
mercial age. 

We  are  loft  in  an  inextricable  labyrinth  of  imaginary  aftronomical 
cycles,  Tugas,  Ma/myugas,  Calpas,  and  Menwantaras,  in  attempting  to 
•  calculate  the  time,  when  the  firft  Menu,  according  to  the  Brdhmens, 
governed  this  world,  and  became  the  progenitor  of  mankind,  who  from 
him  are  called  Mdnavdh  ;  nor  can  we,  fo  clouded  are  the  old  hiftory 
and  chronology  of  India  with  fables  and  allegories,  afcertain  the  precife 
age,  when  the  work,  now  prefented  to  the  Publick,  was  aftually  com- 
pofed }  but  we  are  in  polTeffion  of  fome  evidence,  partly  extrinfick  and 
partly  internal,  that  it  is  really  one  of  the  oldeft  corapofitions  exifting. 
From  a  text  of  Para'sara,  difcovered  by  Mr.  Davis,  it  appears,  that 
the  vernal  equinox  had  gone  back  from  the  tenth  degree  of  Bharant  to 
the  Jirji  of  j^fwini,  or  tiventy-three  degrees  and  twenty  minutes,  between 
the  days  of  that  Indian  philofopher,  and  the  year  of  our  Lord  49Q, 
when  it  coincided  with  the  origin  of  the  Hindu  ecliptick  ;  fo  that 
Para'sara  probably  flourifhed  near  the  clofe  of  the  twelfth  century 
before  Christ  :  now  Para'sara  was  the  grandfon  of  another  fage, 
named  Va'sisht'ha,  who  is  often  mentioned  in  the  laws  of  Menu, 
and  once  as  contemporary  with  the  divine   Bhrigu  himfelf ;    but  the 
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charader  of  Bhrigu,  and  the  whole  dramatical  arrangement  of  the 
book  before  us,  are  clearly  fiditious  and  ornamental,  with  a  defign, 
too  common  among  ancient  lawgivers,  of  flamping  avithority  on  the 
work  by  the  introduftion  of  fupernatural  perfonages,  though  Vasish- 
t'ha  may  have  lived  many  generations  before  the  a6l:ual  writer  of  it; 
who  names  him,  indeed,  in  one  or  two  places  as  a  philofopher  in  an 
earlier  period.      The  ftyle,  however,  and  metre  of  this  work  (which 
there  is  not  the  fmalleft  reafon  to  think  afFededly  obfolete)  are  widely 
different  from  the   language   and  metrical   rules  of  Calidas,    who 
unqueftionably  wrote  before  the  beginning  of  our  era ;  and  the  dialed 
of  Menu  is  even  obferved  in  many  palTages  to  refemble  that  of  the 
f^e'da,  particularly  in  a  departure  from  the  more  modern  grammatical 
forms  ;  whence  it  muft  at  firft  view  feem  very  probable,  that  the  laws, 
now  brought  to  light,  were  confiderably  older  than  thofe  of  Solon  or 
even  of  Lycurgus,   although  the  promulgation  of  them,  before  they 
were  reduced  to  writing,  might  have  been  coeval  with  the  firfl:  mo- 
narchies eftablifhed  in  Egypt  or  ^^a:    but,  having  had  the  fmgular 
good  fortune  to  procure  ancient    copies  of  eleven  Upani/bads  with  a 
very  perfpicuous  comment,  I  am  enabled  to  fix  with  more   exaftnefs 
the  probable  age  of  the  work  before  us,  and  even  to  limit  its  highefl 
pofTible  age,  by  a  mode  of  reafoning,  which  may  be  thought  new,  but 
will  be  found,  I  perfuade  myfelf,  fatisfaiflory ;  if  the  Publick  fhall  on 
this  occafion  give  me  credit  for  a  few  very  curious  fads,  which,  though 
capable  of  ftrid  proof,  can  at  prefent  be  only  afTerted.    The  Sanfcrk 
of  the  three  firft  Vedas  (1  need  not  here  fpeak  of  the  fourth),  that  of  the 
Mdnava  Dherma  Sdjlra,  and  that  of  the  Purdnasy  differ  from  each 
other  in  pretty  exaft  proportion  to  the  Latin  of  Numa,  from  whofe 
laws  entire  fentences  are  preferved,  that  of  Appius,  which  we  fee  in 
the  fragments  of  the  Twelve  Tables,  and  that  of  Cicero,  or  of  Lu- 
cretius, where  he  has  not  affeded  an  obfolete  ftyle  :  if  the  feveral 
changes,  therefore,  of  Sanfcrk  and  Latin  took  place,  as  we  may  fairly 
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afiTume,  in  times  very  nearly  proportional,  the  P7Jas  ir-ufl  have  been 
written  about  300  years  before  thele  Inftitutes,  and  about  Ooo  before 
the  Purdnas  and  It'ihdfas,  which,  I  am  fully  convinced,  were  not  the 
produ6lions  of  Vya'sa  ;  fo  that,  if  the  fon  of  Para'sara  committed 
the  traditional  Vedas  to  writing  in  the  Sanjcrit  of  his  father's  time, 
the  original  of  this  book  muft  have  received  its  prefent  farm  about 
880  years  before  Christ's  birth.  If  the  texts,  indeed,  which  Vya'sa 
colle6led,  had  been  adually  'written^  in  a  much  older  dialed:,  by  the 
fages  preceding  him,  we  muft  inquire  into  the  greateft  poflible  age  of 
the  Vedas  themfelves  :  now  one  of  the  longeft  and  fineft  Upanipads  m 
the  fecond  Feda  contains  three  lifts,  in  a  regular  feries  upwards,  of  at 
moft  forty-two  pupils  and  preceptors,  who  fucceffively  received  and 
tranfmitted  (probably  by  oral  tradition)  the  doftrines  contained  in  that 
UpaniJJjad ;  and,  as  the  old  Indian  priefts  were  ftudents  at  fifteen,  and 
inftruftors  at  twenty  five,  we  cannot  allow  more  than  ten  years  on  aa 
averao-e  for  each  interval  between  the  refpe^live  traditions ;  whence, 
as  there  are  forty  fuch  intervals,  in  two  of  the  lifts,  between  Vya'sa, 
who  arranged  the  whole  work,  and  Ayasya,  who  is  extolled  at  the 
beginning  of  it,  and  juft  as  many,  in  the  third  lift,  between  the  com- 
piler and  Ya'jnyawalcya,  who  makes  the  principal  figure  in  it,  we 
find  the  higheft  age  of  the  Tajur  Veda  to  be  1580  years  before  the  birth 
of  our  Saviour,  (which  would  make  it  older  than  the  five  books  of 
Moses)  and  that  of  our  Indian  lawtrad  about  1280  years  before  the 
fame  epoch.  The  former  date,  however,  feems  the  more  probable 
of  the  two,  becaufe  the  Hindu  fages  are  faid  to  have  delivered  their 
knowledo-e  orally,  and  the  very  word  Sruta^  which  we  often  fee  ufed 
for  the  Veda  itfelf,  means  what  was  heard;  not  to  infift,  that  Cullu'ca 
exprefsly  declares  the  fenfe  of  the  Veda  to  be  conveyed  in  the  language 
of  Vya'sa.  Whether  Menu,  or  Menus  in  the  nominative  and  Meno's 
in  an  oblique  cafe,  was  the  fame  peribnage  with  Minos,  let  others 
determine^  but  he  muft  indubitably  have  been  far  older  than  the  work, 

which 
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which  contains  his  laws,  and,  though  perhaps  he  was  never  in  Crete^ 
yet  feme  of  his  inftitutions  may  well  have  been  adopted  in  that  ifland, 
whence  Lycurgus  a  century  or  two  afterwards  may  have  imported 
them  to  Sparta. 

There  is  certainly  a  ftrong  refemblance,  though  obfcured  and  faded 
by  time,  between  our  Menu  with  his  divine  Bull,  whom  he  names  as 
Dherma  himfelf,  or  the  genius  of  abftrad  juftice,  and  the  Mneues 
of  Egypt  with  his  companion  or  lymbol.  Apis ;  and,  though  we  fliould 
be  conflantly  on  our  guard  againft  the  delufion  of  etymological  conjec- 
ture, yet  we  cannot  but  admit  that  Minos  and  Mneues,  or  Mneuis, 
have  only  Greek  terminations,  but  that  the  crude  noun  is  compofed  of 
the  fame  radical  letters  both  in  Greek  and  in  Sanfcrit.  *  That  Apis  and 
'  Mneuis,  fays  the  Analyft  of  ancient  Mythology,  were  both  repre- 
'  ientations  of  fome  pcrfonage,  appears  from  the  teftimony  of  Lyco- 

*  PHRON  and  his  fcholiaft  ;  and  that  perfonage  was  the  fame,  who  in 
'  Crete  was  ftyled  Minos,  and  who  was  alfo  reprefented  under  the 
'  emblem  of  the  Minotaur:  Diodorus,  who  confines  him  io  Egypt, 
'  fpeaks  of  him  by  the  title  of  the  bull  Mneuis,  as  the  firft  lawgiver, 

*  and  fays,  "  That  he  lived  after  the  age  of  the  gods  and  heroes,  when 
"  a  change  was  made  in  the  manner  of  life  among  men  ;  that  he  was 
"  a  man  of  a  mod  exalted  foul,  and  a  great  promoter  of  civil  fociety, 
"  which  he  benefited  by  his  laws  ;  that  thofe  laws  were  unwritten,  and 
"  received  by  him  from  the  chief  Egyptian  deity  Hermes,  who  con- 
'*  ferred  them  on  the  world  as  a  gift  of  the  higheft  importance."  He 
'  was  the  fame,  adds  my  learned  friend,  with  Menes,  whom  the 
'  Egyptians  reprefented  as  their  firft  king  and  principal  benefactor,  who 
'  firft  lacrificed  to  the  gods,  and  brought  about  a  great  change  in  diet.' 
If  MiNos,  the  fon  of  Jupiter,  whom  the  Cretans,  from  national 
vanity,  might  have  made  a  native  of  their  own  ifland,  was  really  the 
lame  perfon   with  Menu,  the  fon  of  Brahma',  we  have   the  good 
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fortune  to  reftore,  by  means  of  Indian  literature,  the  moft  celebrated 
lyftem  of  heathen  jurifprudence,  and  this  work  might  have  been  entitled 
The  Laws  of  Mi  Nos  ;  but  the  paradox  is  too  fingular  to  be  confidently 
aflerted,  and  the  geographical  part  of  the  book,  with  moft  of  the  allu- 
fions  to  natural  hiftory,  muft  indubitably  have  been  written  after  the 
Hindu  race  had  fettled  to  the  fouth  of  Himalaya.  We  cannot  but 
remark  that  the  word  Menu  has  no  relation  whatever  to  the  Moon\ 
and  that  it  was  the  feventh,  not  the  Jirjl,  of  that  name,  whonti 
the  Brdhmens  believe  to  have  been  preferved  in  an  ark  from  the 
general  deluge  :  him  they  call  the  Child  of  the  Sun,  to  diftinguifh  him 
from  our  legiflator  ;  but  they  alfign  to  his  brother  Yam  A  the  ofice 
(which  the  Greeks  were  pleafed  to  confer  on  Minos)  of  Judge  in  the 
Jhades  below. 

The  name  of  Menu  is  clearly  derived  (like  menes,  mens,  and  mind) 
from  the  root  inen  to  under-Jiand ;  and  it  fignifies,  as  all  the  Pandits 
agree,  intelligent,  particularly  in  the  dod:rines  of  the  Veda,  which  the 
compofer  of  our  Dherma  Sdjlra  muft  have  ftudied  very  diligently ; 
fmce  great  numbers  of  its  texts,  changed  only  in  a  icw  fyllables  for  the 
fake  of  the  meafure,  are  interfperfed  through  the  work  and  cited  at 
length  in  the  commentaries :  the  Publick  may,  therefore,  aflure  them- 
felves,  that  they  now  polfefs  a  confiderable  part  of  the  Hindu  fcripture, 
without  the  dullnefs  of  its  profane  ritual  or  much  of  its  myftical  jar- 
gon. Da'ra  Shucu'h  was  perfuaded,  and  not  without  found  reafbn, 
that  the  firft  Menu  of  the  Brdhmens  could  be  no  other  perfon  than  the 
progenitor  of  mankind,  to  whom  feios,  Chrijiians,  and  Mifelmdns  unite 
in  giving  the  name  of  Adam  ;  but,  whoever  he  might  have  been,  he  is 
highly  honoured  by  name  in  the  Veda  itfelf,  where  it  is  declared,  that 
*  whatever  Menu  pronounced,  was  a  medicine  for  the  foul ;'  and  the 
fage  Vrihaspeti,  now  fuppofed  to  prefide  over  the  planet  Jupiter, 
fays  in  his  own  law  tradl,  that  *  Menu  held  the  fii-ft  rank  among  legif- 
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*  lators,  becaufc  he  had  exprcfTed  In  his  code  the  whole  fenfe  of  the 
'   Veda;  that  no  code  was  approved,  which  contradi6ted  Menu;  that 

*  other  Sajiras,  and  treatifcs  on  grammar  or  logick,  retained  fplen- 
'  dour  fo  long  only,  as  Menu,  who  taught  the  way  to  juft  wealth,  to 
'  virtue,  and  to  final  happinefs,  was  not feen  in  competition  with  them:' 
Vya'sa  too,  the  Ton  of  Para'sara  before  mentioned,  has  decided, 
that  *  the  Veda  with  its  Angas,  or  the  fix  compofitions  deduced  from 
'  it,  the  revealed  fyftem  of  medicine,  the  Piirdnas,  or  facred  hiftories, 
'  and  the   code   of  Menu,   were   four    works   of  fupreme  authority, 

*  which  ought  never  to  be  fhaken  by  arguments  merely  human.' 

It  is  the  general  opinion  of  Pandits^  that  Brahma'  taught  his  laws 
to  Menu  in  a  hundred  thoiifand  verfes,  which  Menu  explained  to  the 
primitive  world  in  the  very  words  of  the  book  now  trauflated,  where 
he  names  himfelf,  after  the  manner  of  ancient  fages,  in  the  third 
pei'fon  ;  but,  in  a  fhort  preface  to  the  lawtraft  of  Na'red,  it  is 
aflerted,   that  '  Menu,    having  written   the   laws  of  Brahma^  in  a 

*  hundred  thoufand  Jlocas  or  couplets,  arranged  under  twenty-four  heads 

*  in    a   thoufand  chapters,    delivered  the  work    to   Na'red,   the  fao-e 

*  among  gods,  who  abridged  it,    for  the  ufe   of  mankind,    in  twelve 

*  thoifand  verfes,   and  gave  them  to  a  fon  of  BhrTgu,  named  Sumati, 
«  who,   for   greater   cafe    to    the  human  race,  reduced  them   to  four 

*  thoufand;  that  mortals  read  only  the  fecond  abridgement  by  Sumati, 

*  while    the    gods   of   the    lower    heaven,    and    the    band  of   celefl:ial 

*  muficians,  are  engaged  in  ftudying  the  primary  code,  beginning  with 
'  the  fifth  verfe,  a  little  varied,  of  the  work  now  extant  on  earth  ;  but 

*  that  nothing  remains  of  Na  red's  abridgement,  except  an  elegant 
'  epitome  of  the  ninth  original  title  on  the  adminiftration  of  jujiice.'' 
Now,  fince  thefe  inftitutcs  confifi:  only  of  two  thoufand  fx  hundred 
and  eighty-five  verfes,    they   cannot  be    the   whole  work  afcribed   to 
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SuMATi,  which  is  probably  dlflingulflied  by  the  name  of  the  Vriddha, 
or  ancient,  Mdnava^  and  cannot  be  found  entire ;  though  feveral 
paflages  from  it,  which  have  been  preferved  by  tradition,  are  occa- 
fionally  cited  in  the  new  dlgcft. 

A  number  of  glofles  or  comments  on  Menu  were  compofed  by  the 
Munis,  or  old  philofophers,  whofe  treatifes,  together  with  that  before 
us,  conftitute  the  Dhermajdjlra,  in  a  colleftive  fenfe,  or  Body  of  Law ; 
among  the  more  modern  commentaries,  that  called  Medhdtit'hi,  that 
by  Go'vindara'ja,  and  that  by  Dharani'-Dhera,  were  once  in  the 
greateft  repute  ;  but  the  firfl  was  reckoned  prolix  and  unequal ;  the 
fecond,  concife  but  obfcure  ;  and  the  third,  often  erroneous.  At  length 
appeared  Cullu  ca  Bhatta  ;  who,  after  a  painful  courfe  of  ftudy, 
and  the  collation  of  numerous  manufcripts,  produced  a  work,  of  which 
it  may,  perhaps,  be  faid  very  truly,  that  it  is  the  {horteft,  yet  the  moft 
luminous,  the  leaft  oftentatious,  yet  the  mofl  learned,  the  deepefl  yet 
the  moft  agreeable,  commentary  ever  compofed  on  any  author  ancient 
or  modern,  Eiiropemi  or  AJiatick.  The  Pandits  care  fo  little  for  genuine 
chronology,  that  none  of  them  can  tell  me  the  age  of  Cullu'ca, 
whom  they  always  name  with  applaufe ;  but  he  informs  us  himfelf, 
that  he  was  a  Brahmen  of  the  Vdrendra  tribe,  whofe  family  had  been 
long  fettled  in  Gaur  or  Bengal^  but  that  he  had  chofen  his  refidence 
among  the  learned  on  the  banks  of  the  holy  river  at  Cdfi.  His  text 
and  interpretation  I  have  almoft  implicitly  followed,  though  I  had 
myfelf  collated  many  copies  of  Menu,  and  among  them  a  manufcript 
of  a  very  ancient  date :  his  glofs  is  here  printed  in  Italicks ;  and 
any  reader,  who  may  choofe  to  pafs  it  over  as  if  unprinted,  will  have 
in  Roman  letters  an  exaft  verfion  of  the  original,  and  may  form  fome 
idea  of  its  charader  and  ftrudlure,  as  well  as  of  the  Sanfcrit  idiom, 
which  mud   neceflarily  be   preferved   in  a  verbal  tranflation  ;    and   a 
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tranflation,  not  fcrupuloully  verbal,  would  have  been  highly  improper 
in  a  work  on  fo  delicate  and  momentous  a  fubje6l  as  private  and 
criminal  jurilprudence. 

Should  a  feries  of  Brdhmcns  omit,  for  three  generations,  the  reading 
of  Menu,  their  facerdotal  clafs,    as  all  the  Pandits  affure  me,  would 
in  ftridnefs  be  forfeited ;  but  they  mufi;  explain  it  only  to  their  pupils 
of  the  three  higheft  clafTcs  ;   and  the  Brahmefi,  who  read  it  with  me, 
requelled  mofl  earnellly,  that  his  name  might  be  concealed  ;  nor  would 
he  have  read  it  for  any  confideration  on  a  forbidden  day  of  the  moon, 
or  without  the  ceremonies  prefcribed  in  the  fecond  and  fourth  chapters 
for  a  ledlurc  on  the  Veda  :    fo  great,    indeed,    is  the   idea  of  fanftlty 
annexed  to  this  book,  that,  when  the  chief  native  magiftrate  at  Batiares 
endeavoured,    at  my   requeft,    to  procure   a   Perjian  tranflation  of  it, 
before    I   had   a  hope  of  being  at  any  time   able   to   underftand    the 
original,  the  Pandits  of  his  court  unanimoufly  and  pofitively  refufed 
to  afhft  in  the  work  ;  nor  fhould  I  have  procured  it  at  all,  if  a  wealthy 
Hindu  at  Gaya  had  not  caufed  the  verfion  to  be  made  by  fome  of  his 
dependants,  at  the  defire  of  my  friend  Mr.  Law.     The  Perjian  tranf- 
lation of  Menu,  like  all  others  from  the  Sanfcrit  into  that  language, 
is  a  rude  intermixture  of    the  text,    loofely  rendered,  with  feme  old 
or  new  comment,  and  often  with  the  crude  notions  of  the  tranilator  ; 
and,  though  it  expreffes  the  general  fenfe  of  the  original,  yet  it  fwarms 
with  errours,  imputable  partly  to  hafte,  and  partly  to  ignorance  :  thus 
where  Menu   fays,  that  emijfaries  are  the  eyes  of  a  prince,   the  Perjian 
phrafc  makes  him  afcribe  four  eyes  to  the  perlbn  of  a  king  ;  for  the 
word  char,  which  means  an  emijj'ary  in  Sanfcrit,  fignifics  Jour  in  the 
popular  dialcdt. 

The  work,  now  prefented  to  the  European  world,  contains  abundance 
of  curious  matter   extremely    intercfting   both   to   fpeculative  lawyers 

and 
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and  antiquaries,  with  many  beauties,  which  need  not  be  pointed  out, 
and  with  many  blemifhcs,  \\?hich  cannot  be  jurtiticd  or  palliated.  It 
is  a  fylteni  of  dcfpotifm  and  prieftcraft,  both  indeed  limited  by 
.law,  but  artfully  confpiring  to  give  mutual  fupport,  though  with 
mutual  checks  ;  it  is  filled  with  ftrange  conceits  in  metaphyficks  and 
natural  philolbphy,  with  idle  fupcrftitions,  and  with  a  fchemc  of  theo- 
logy molt  obfcurely  figurative,  and  confcquently  liable  to  dangerous 
mifconccption  ;  it  abounds  with  minute  and  childifh  formalities,  with 
ceremonies  generally  abfijrd  and  often  ridiculous  ;  the  punifhments  are 
partial  and  fanciful,  for  fome  crimes  dreadfully  cruel,  for  others 
reprehenfibly  flight ;  and  the  very  morals,  though  rigid  enough  on  the 
whole,  are  in  one  or  two  infiiances  (as  in  the  cafe  of  light  oaths 
and  of  pious  perjury)  unaccountably  relaxed  :  neverthelefs,  a  ipirit  of 
fliblime  devotion,  of  benevolence  to  mankind,  and  of  amiable  tendernefs 
to  all  fentient  creatures,  pervades  the  whole  work  ;  the  ftyle  of  it  has 
a  certain  aufterc  majefi:y,  that  founds  like  the  language  of  legiflation 
and  extorts  a  refpeftful  awe;  the  fcntiments  of  independence  on  all 
beings  but  God,  and  the  harfh  admonitions  even  to  kings  are  truly 
noble  ;  and  the  many  panegyricks  on  the  Gayatri,  the  Mother,  as  it 
is  called,  of  the  Veda,  prove  the  author  to  have  adored  (not  the  vifible 
material y««,  but)  that  divine  and  incomparably  greater  light,  to  ufe  the 
words  of  the  moft  venerable  text  in  the  Indian  fcripture,  which  illuinines 
all,  delights  all,  from  which  all  proceed,  to  which  all  muji  return,  and 
which  alone  can  irradiate  (not  our  vifual  organs  merely,  but  our  fouls 
and)  our  intelleSlf.  Whatever  opinion  in  fhort  may  be  formed  of 
Menu  and  his  laws,  in  a  country  happily  enlightened  by  found  philo- 
fophy  and  the  only  true  revelation,  it  muft  be  remembered,  that  thofe 
laws  are  adually  revered,  as  the  word  of  the  Mofl  High,  by  nations 
of  great  importance  to  the  political  and  commercial  interefts  of 
Europe,  and  particularly  by  many  millions  of  Hindu  fubjeds,  whofe 
well  diredcd  induflry  would  add  largely  to  the  wealth  of  Britain,  and 

who 
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who  afk  no  more  in  return  than  protection  for  their  pcrlbns  and  places 
of  abode,  jufticc  in  their  temporal  concerns,  indulgence  to  the  pre- 
judices of  their  own  religion,  and  the  benefit  of  thofe  laws,  which  they 
have  been  taught  to  believe  facred,  and  which  alone  they  can  poflibly 
comprehend. 

W.  JONES. 


THE 


LAWS  OF  MENU, 

SON  OF  BRAHMA. 


CHAPTER  THE  FIRST. 

On  the  Creation ;   with  a  Summary  of  the  Contents. 


1.  IVlENUy??/  reclined,  with  his  attention  fixed  on  one  objed,  the 
Supreme  God  ;  when  the  divine  Sages  approached  him,  and,  after  mu- 
tual falutations  in  due  form,  delivered  the  following  addrefs  : 

2.  *  Deign,  fovereign  ruler,  to  apprize  us  of  the  facred  laws  in  their 

*  order,  as  they  muft  be  folloM^ed  by  all  the  four  clafTes,  and  by  each 

*  of  them,  in  their  feveral  degrees,  together  with  the  duties  of  every 

*  mixed  clafs  ; 

3.  '  For  thou,  Lord,  and  thou  only  among  mortals,  knoweft  the  true 

*  fenfe,  the  firft  principle,  and  the  prefcribed  ceremonies,  of  this  uni- 

*  verfal,    fupernatural   Feda,  unlimited  in   extent  and  unequalled    in 

*  authority.' 

VOL.  in.  K  4.  He, 
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4.  He,  whofe  powers  were  meafurelefs,  being  thus  requefted  by  the 
great  Sages,  whofe  thoughts  were  profound,  faluted  them  all  with 
reverence,  and  gave  them  a  compreheniive  anfwer,  faying :  '  Be  it 
'  heard ! 

5 .  *  This  univerfe  exifted  only  in  the  firji  divine  idea  yet  unexpanded, 

*  as  if  involved  in  darknefs,  imperceptible,  uadefinable,  undifcoverable 

*  by  reafon,  and  undifcovered  by  revelation,   as  if  it  were  wholly  im- 

*  merfed  iii  fleep  : 

6.  '  Then  the  fole  felf-exifting  power,  himfelf  undifcerned,   but 

*  making  this  world  difcernible,  with   five  elements  and  other  princi- 
'  pies  of  nature,  appeared  with  undiminifhed  glory,  expanding  his  idea, 

*  or  difpelling  the  gloom. 

7.  '  He,  whom  the  mind  alone  can  perceive,  whofe  effence  eludes 

*  the  external  organs,  who  has  no  vifibte  parts,  who  exifts  from  eter- 

*  nity,  even  he,  the  foul  of  all  beings,  whom  no  being  can  compre- 

*  hend,  fhone  forth  in  perfon. 

8.  *  He,  having  willed   to  produce  various  beings  from  his  awn 

*  divine  fubftance,  firft  with  a  thought  created  the  waters,  and  placed 

*  in  them  a  productive  feed  : 

9.  '  Thaty^^^  became  an  egg  bright  as  gold,  blazing  like  the~lumi- 
'  nary  with  a  thoufand  beams  ;  and  in  that  egg  he  was  born  himfelf,  in 
'  the  form  o/' Brahma',  the  great  forefather  of  all  fpirits. 

10.  '  The  waters  are  called  ndrd,  becaufe  they  were  the  produ6liort 

*  of  Nara,  or  the  fpirit  of  God  ;  and,  fince  they  were  his  firft  ayana, 

.   «  or 
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*  or  place  of  motion  y  he  thence  is  named  Na'ra'yana,  or  moving  on  the 

*  waters. 

n.  *  From  THAT  WHICH  IS,  the  firft  caiiie,  not  the  obje£t  of  fenfe, 

*  exifting  every  'where  inj'uhjlance^  not  exifting  to  our  perception,  without 

*  beginning  or  end,  was  produced  the  divine  male,  famed  in  all  worlds 

*  under  the  appellation  of  Brahma  . 

12.  '  In  that  egg  the  great  power  fat  InaAive  a  whole  year  of  the 

*  Creator^  at  the  clofe  of  which  by  his  thought  alone  he  caufed   the 
'  egg  to  divide  itfelf  j 

13.  •  And  from  its  two  divifions  he   framed  the  heaven  above  and 

*  the  earth  beneath:  in  the  midfl:  he  placed  the  fubtil  ether,  the  eight 
■*  regions,  and  the  permanent  receptacle  of  waters. 

14.  '  From  the  fupreme  foul  he  drew  forth  Mind,  exifting  fubftan- 

*  tially  though  unperceived  by  fenfe,  immaterial;  and,  before  mind,  or 

*  the  reafoning  power,,  he  produced  confcioufnefs,  the  internal  monitor, 

*  the  ruler ; 

15.  '  Kw^,  before  them  both,,  he  produced  the  great  principle  of  the 

*  foul,  or  firjl  expanfion  of  the  divine  idea;  and  all  vital  forms  endued 

*  with  the  three  qualities  of  goodnefs,  pafjion,  and  darknefs;  and  \h^five 

*  perceptions  of  fenfe,  and  the  five  organs  of  fenfation. 

lO.  '  Thus,,  having  at  once   pervaded,    with  emanations  from  the 
'  Supreme  Spirit,   the  minuteft  portions   of  fix  principles  immenfely 

*  operative,  confcioufnefs  and  the  five  perceptiotts,  He  framed  all  crea- 

*  tures ; 

17.  *  And 
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1 7.  *  And  fince  the  mitiuteft  particles  of  vifible  nature  have  a  depend- 
'  ence   on  thofe  fix  emanations  from  God,  the  wife  have  accordingly 

*  given  the  name  of  s'arira,  or  depending  on  Jix,  that  is,  the  ten  organs 

*  on  confcioufnefs,   and  the  Jive  elements  on  as  many  perceptions,  to  His 
'  image  or  appearance  in  vifible  nature  : 

18.  '  Thence  proceed  the  great  elements,  endued  with  peculiar 
'  powers,  and  Mind  with  operations  infinitely  fubtil,  the  unperifliable 
'  caufe  of  all  apparent  forms. 

19.  '  This   iiniverfe,  therefore,   is  compared  from  the  minute  por- 

*  tions  of  thole  {^^vtn  divine  and  aftlve   principles,  the  great  Soul,  or 

*  Jirjl  emanation,  confcioufnefs,  and  Jive  perceptions  ;  a  mutable  univerfe 

*  from  immutable  ideas. 

20.  *  Among  them  each  fijcceeding  element  acquires  the  quality  of 
'  the  preceding ;  and,  in  as  many  degrees  as  each  of  them  is  advanced, 

*  with  fo  many  properties  is  it  fald  to  be  endued. 

21.  '  He  too  firfl  afligned  to  all  creatures  difi:in<fl  names,   difi:in6l 

*  a6ls,  and  difi:in(5l  occupations  ;  as  they  had  been  revealed  in  the  pre- 
'  exifting  Veda: 


o 


22.  'He,  the  fiapreme  Ruler,  created  an  aflemblage  of  inferior  Dei- 

*  ties,  with  divine  attributes  and  pure  fouls  ;   and  a  number  of  Genii 

*  exquifitely  delicate ;  and  he  prefcribed  the  facrifice  ordained  from  the 


*  beginnins;. 


23.  *  From  fire,  from  air,  and  from  the  fun  he  milked  out,  as  it 
*  were,  the  three  primordial  Fedas,  named  Rich,  YajuJJj,  and  Sdman, 
«  for  the  due  performance  of  the  facrifice. 

24.  *  He 
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24.  '  He  gave  being  to  time  and  the  divifions  of  time,  to  the  ftars 

*  alfo,  and  to  the  planets,  to  rivers,  oceans,  and  mountains,  to  level 

*  plains,  and  uneven  valleys, 

25.  '  To  devotion,  fpeech,  complacency,  defire,  and  wrath,  and  to 

*  the  creation,   which  fhall  prefently  be  mentioned  ;   for  He  willed  the 

*  exiftence  of  all  thofe  created  things. 

20.  '  For  the  fake  of  diftinguifhing  actions.  He  made  a  total  difFer- 

*  ence  between  right  and  wrong,  and  enured  thefe  fentient  creatures 

*  to  pleafure  and  pain,  cold  and  heat,  and  other  oppofite  pairs. 

27.  *  With  very  minute  transformable  portions,  called  matrds,  of  the 

*  five  elements,  all  this  perceptible  world  was  compofed  in  fit  order  ; 

28.  '  And  in  whatever  occupation  the  fupreme  Lord  firft  employed 

*  any  vital  foul,  to  that  occupation  the  fame  foul  attaches  itfelf  fpon- 

*  taneoufly,  when  it  receives  a  new  body  again  and  again : 

29.  '  Whatever  quality,  noxious  or  innocent,   harfh  or  mild,  unjuft 

*  or  jufl:,  falfe  or  true.  He  conferred  on  any  being  at  its  creation,  the 

*  fame  quality  enters  it  of  courfe  on  its  future  births  ; 

30.  '  As  the  Jix  feafons  of  the  year  attain  refpedively  their  peculiar 
'  marks  in  due  time  and  of  their  own  accord,  even  fo  the  feveral  adls 

*  of  each  embodied  fpirit  attend  it  naturally. 

31.  *  That  the  human  race  might  be  multiplied,   He  caufed  the 

*  Brahmen,   the  Cjhatriya,  the  Vaifya,  and  the  Sudra  (fo  named  from 

*  the  fcripture,  proteSiion,   wealth,   and   labour  J   to  proceed  from  his 

*  mouth,  his  arm,  his  thigh,  and  his  foot. 

32.  '  Having 
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32.  *  Having  divided  his  own  fubftance,  the  mighty  power  became 

*  half  male,  half  female,  or  nature  oBive  and  pajjive ;  and  from  that 
'  female  he  produced  Vira  j  : 

33.  *  Know  Me,  O  moft  excellent  of  Brdhmens,  to  be  that  perfon, 
'  whom  the  male  po'wer  Vira'j,  having  performed  auflere  devotion, 
'  produced  by  himfelf ;  Me,  \htfecondary  framer  of  all  this  vifible  world. 

34.  '  It  was  I,  who,  defirous  of  giving  birth  to  a  race  of  men,  per- 

*  formed  very  difficult  religious  duties,  and  firll:  produced  ten  Lords  of 

*  created  beings,  eminent  in  holinefs, 

35.  *  Mari'chi,  Atri,  Angiras,  Pulastya,  Pulaha,  Cratu, 
'  Prache'tas,  or  Dacsha,  Vasisht'ha,  BhrIgu,  and  Na'rada  : 

36.  *  They,  abundant  in  glory,  produced  feven  other  Menus,  toge- 
'  ther  with  deities,  and  the  manfions  of  deities,  and  Maharjhis,  or  great 

*  Sages,  unlimited  in  power  ; 

37.  '  Benevolent  genii,  and  fierce  giants,  blood-thirfty  favages,  hea- 

*  venly  quirifters,   nymphs  and  demons,  huge  ferpents  and  fnakes  of 

*  fmaller  fize,  birds  of  mighty  wing,  and  feparate  companies  of  Pittrs, 

*  or  progenitors  of  mankind  ; 

38.  '  Lightnings  and  thunder-bolts,    clouds  and   coloured  bows  of 

*  Indra,  falling  meteors,  earth-rending  vapours,  comets,  and  lumina- 

*  ries  of  various  degrees  ; 

39.  '  Horfe-faced  fylvans,  apes,  fifh,  and  a  variety  of  birds,  tame 

*  cattle,  deer,  men,  and  ravenous  hearts  with  two  rows  of  teeth; 

40.  *  Small 
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40.  '  Small  and  large  reptiles,  moths,  lice,  fleas,  and  common  flies, 

*  with  every  biting  gnat,  and  immoveable  fubflances  of  diftind  forts. 

41.  '  Thus   was  this   whole  aflemblage  of  ftationary  and  moveable 

*  bodies  framed  by  thofc  high-minded  beings,    through  the    force    of 

*  their  own  devotion,   and   at  my  command,    with   feparate   adions 

*  allotted  to  each. 

42.  '  Whatever  acfl  is  ordained  for  each  of  thofe  creatures  here 
*-  below,  t/iat  I  will  now  declare   to  you,    together  with  their  order 

*  in  relpe6l  to  birth. 

43.  '  Cattle  and  deer,  and  wild  beads  with  two  rows  of  teeth, 
^  giants,  and  blood-thirfty  favages,  and  the  race  of  men,  are  born 
'  from  a  fecundine  : 

44.  *  Birds  are  hatched  from  eggs ;  fo,  are  fnakes,  crocodiles,  fifh 

*  without  JJoells,  and  tortoifes,    with   other  animal   kinds,    terreftrial, 

«  as  chameleons,  and  aquatick,  as  Jhell-Jijh  ; 

45.  '  From  hot   moifture   are  born  biting   gnats,    lice,    fleas,    and 

*  common  flies ;    thefe,  and  whatever  is  of  the  fame  clafs,  are  pro- 
'  duced  by  heat. 

46.  '  All  vegetables,  propagated  by  feed  or  by  flips,  grow  from 
'  fhoots :  fome  herbs,  abounding  in  flowers  and  fruits,  perifh  when 
'  the  fruit  is  mature ; 

47.  '  Other  plants,  called  lords  of  the  forefl:,  have  no  flowers,  but 
'  produce  fruit ;  and,  whether  they  have  flowers  alfo,  or  fruit  only, 
'  large  woody  plants  of  both  forts  are  named  trees. 

48.  *  There 
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48.  *  There  are  fhrubs  with  many  ftalks  from  the  root  upwards, 
'  and  reeds  with  fingle  roots  but  united  Items,  all  of  different  kinds, 

*  and  graffes,  and  vines  or  climbers,  and  creepers,  which  fpring  from  a 
'  feed  or  from  a  flip. 

4Q.  *  Thefe  animals  and  vegetables,  encircled  with  multiform  dark- 
'  ncfs,  by  reafon  of  paft  aftions,  have  internal  confcience,  and  are 
'  fenfible  of  pleafure  and  pain. 

50.  '  All  tranfmigrations,  recorded  in  facred  books,  from  the  fbate 
'  of  Brahma',  to  that  of  plants,  happen  continually  in  this  tre- 
'  mendous  world  of  beings  ;  a  world  alivays  tending  to  decay. 

51.  'He,  whofe  powers  are  incomprehenfible,  having  thus  created' 
'  both   me    and    this    univerfe,    was    again    abforbed    in   the  lupreme 

*  Spirit,   changing  the  time  of  energy  for  the  time  of  repofe. 

52.  '  When  that  power  awakes,  (for,  though  Jliimber  be  not  predicable 
'  of  the  fole  eternal  Mind,  infinitely  wife  and  infinitely  benevolent,  yet 
'  //  is  predicated  of  Brahma',  figuratively,  as  a  general  property  of  life) 

*  then  has  this  world  its  full  expanfion ;  but,  when  he  {lumbers  with 
'  a  tranquil  fpirit,  then  the  whole  fy'ftem  fades  away ; 

53.  '  For,  while  he  repofes,  as  it  were,  in  calm  fleep,  embodied 
'  fpirits,   endued  with  principles  of  adlion,  depart  from  their  feveral 

*  a<5ls,  and  the  mind  itfelf  becomes  inert ; 


54.  '  And,  when  they  once  are  abforbed  in  that  fupreme  effence, 
'  then  the  divine  foul  of  all  beings  withdraws  his  energy,  and 
'  placidly  flumbers  ; 


^5.  '  Then 
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55.  '  Then  too  this  vital  foul  of  created  bodies,  with  all  the  organs 

*  of  fenfe  and  of  aftion,  remains  long  immerfed  in  the  Jirji  idea  or  in 
'  darknefs,  and  performs  not  it  natural  fundlions,   but  migrates  from 

*  its  corporeal  frame  : 

56.  '  When,    being   again    compofed   of   minute   elementary    prin- 

*  ciples,  it  enters  at  once  into  vegetable  or  animal  feed,  it  then  aflumes 

*  a  new  form. 

57.  '  Thus  that  immutable   Power,  by  waking  and  repofmg  alter- 

*  nately,  revivifies  and  deftroys  in  eternal  fucceflion  this  whole  aflem- 

*  blage  of  locomotive  and  immoveable  creatures. 

58.  '  He,  having  enafted  this  code  of  laws,   himfelf  taught  it  fully 

*  to  me  in  the  beginning :  afterwards  I  taught  it  Mari'chi  and  the 
'  nine  other  holy  fages. 

59.  '  This    my  Jon    Bhrigu    will    repeat   the    divine   code    to  you 

*  without  omiflion  ;    for  that  fage   learned    from    me    to   recite    the 

*  whole  of  it.' 

Oo.  Bhrigu,  great  and  wife,  having  thus  been  appointed  by  Menit 
to  promulge  his  laws,  addreffed  all  the  i^z/J/V  with  an  affeftionate 
mind,  faying :  *  Hear  ! 

61.  '  From  this  Menu,  named  Swa'yambhuva,  or  Sprung  from  the 

*  felf-exijiing,  (iame  fix  defcendants,  other  Menus,  or  perfe5lly  under- 
'  Jlanding  the  fcripture,  each  giving  birth  to  a  race  of  his  own,  all 
'  exalted  in  dignity,  eminent  in  power  ; 

VOL.  III.  L  62.    '  SwARo'cHISHA, 
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02.  '  Swa'ro'chisha,    Auttami,    Ta'masa,    Raivata    likewifc 

*  and  Cha'cshusha,  beaming  with  glory,  and  Vaivaswata,  child  of 
'  the  fun. 

63.  •  The  feven  Menus,  (or  thofe  Jirji  created,  who  are  to  be  followed 
'  by  feven  more)  of  whom  Swa'yambhuva  is  the  chief,  have  pro- 
'  duced   and  fupported   this  world  of  moving  and  flationary  beings, 

*  each  in  his  own  Antara,    or  the  period  of  his  reign. 

64.  '  Eighteen  nimejhas,  or  twinklings  of  an  eye,  are  one  cdjlot'hd;  thirty 
'  cdjht'hds,  one  cald  ;  thirty  calds,  one  ?nuhArta :  and  juft  fo  many 
'  muhurtas  let  mankind  confider  as  the  duration  of  their  day  and  night. 

65.  *  The  fun  caufes  the  diftribution  of  day  and  night  both  divine 
'  and  human  j  night  being  intended  for  the  repofe  of  various  beings, 

*  and  day  for  their  exertion. 

00.  *  A  month  of  mortals  is  a  day  and  a  night  of  the  Pitris  or  pa- 

*  triarchs  inhabiting  the  moon  ;  and  the  divifion  of  a  month  being  into  equal 

*  halves,  the  half  beginning  from  the  full  moon  is  their  day  for  actions  j 

*  and  that  beginning  from  the  new  moon  is  their  night  for  flumber ; 

67.  *  A  year  of  mortals  is  a  day  and  a  night  of  the  Gods,  or  regents 
'  of  the  univerfe  feated  round  the  north  pole ;  and  again  their  divifion 
'  is    this  :    their  day   is    the   northern,  and  their  night  the  fouthern, 

*  courfe  of  the  fun. 

68.  '  Learn  now  the  duration  of  a  day  and  a  night  of  Brahma', 

*  and  of  the  feveral  ages,  which  (hall  be  mentioned  in  order  fuccindly. 

69.  *  Sages 
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O9.  '  Sages  have  given  the  name  of  Crita  to  an  age  contauiing  four 

*  thoufand  years  of  the  Gods  ;  the  twiUght  preceding  it  confifts  of  as 
'  many  hundreds,   and  the  twilight  following  it,  of  the  fame  number  : 

70.  '  In  the  other  three  ages,  with  their  twilights  preceding  and 
'  following,   are  thoufands  and  hundreds  diminilhed  by  one. 

71.  'The  divine  years,  in  the  four  human  ages  juft  enumerated, 
'  being   added    together,    their   fum,    or   twelve    thoufand,    is   called 

*  the  age  of  the  Gk)ds  j 

72.  '  xAnd,   by  reckoning   a  thoufand    fuch   divine  ages,  a  day  of 

*  Brahma'  may  be  known :  his  night  alfo  has  an  equal  duration  : 

73.  *  Thofe  perfons  beft  know  the  divifions  of  days  and  nights, 
'  who  underftand,  that  the  day  of  Brahma  ,  which  endures  to  the  end 
'  of  a  thoufand    fuch    ages,    gives   rife   to    virtuous    exertions ;    and 

*  that  his  night  endures  as  long  as  his  day. 

74.  *  At  the  clofe  of  his  night,  having  long  repofed,   he  awakes, 
'  and,    awaking,    exerts   intelle6l,  or  reproduces  the  great  principle  of 
'  animation,  whofe  property  it  is  to  exift  unperceived  by  fenfe  : 

75.  '  Intellect,   called  into  adion  by  his  will  to  create  worlds,  per- 

*  forms  again  the  work  of  creation  ;  and  thence  Jirjl  emerges  the  fubtil 
'  ether,  to  which  philofophers  afcribe  the  quality  of  cotiveying  found  ; 

76.  '  From  ether,  efFedling  a  tranfmutation  in  form,  fprings  the 
'  pure  and  potent  air,  a  vehicle  of  all  fcents  ;  and  air  is  held  endued 
'  with  the  quality  of  touch  : 

77.  '  Then 
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Tl.  '  Then  from  air,  operating  a  change,  riles  light  or  fire ^  making 
'  objeds   vifiblc,  difpelling  gloom,    fpreading    bright  rays ;    and  it  is 

*  declared  to  have  the  quality  of  figure  ^ 

78.  '  But  from  light,   a  change  being  efFedled,  comes  water   with 

*  the   quality   of  talle  ;    and   from   water  is   depofited  earth  with   the 
'  quality  of  fmell :  fuch  were  they  created  in  the  beginning. 

7g.  •  The   beforementioned  age  of  the  Gods,    or  twelve  thoufand 
'  of  their  years,  being  multiplied   by  feventy-one,    conjlitutes  what   is 

*  here  named  a  Menwantara,  or  the  reign  of  a  Menu. 

80.  '  There  are   numberlefs  Menwantaras ;    creations  alfo  and  de- 

*  ftruftions   of  worlds,     innumerable:    the    Being    fupremely   exalted 

*  performs  all  this,  with  as  much  eafe  as  if  in  fport,  again  and  again 

*  for  the  fake  of  conferring  happinefs. 

81.  *  In   the    Crita    age    the    Genius    of   truth  and    right,    in    the 
'  form  of  a  Bull,  Hands  firm  on  his  four  feet ;  nor  does  any  advantage 

*  accrue  to  men  from  iniquity ; 

82.  *  But  in   the    following   ages,  by   reafon   of  \mjuft    gains,   he 

*  is  deprived    fucceflively    of  one   foot  j    and  even  juft  emoluments, 

*  through  the  prevalence  of  theft,  falfehood,  and  fraud,  are  gradually 
'  diminilhed  by  a  fourth  part. 

83.  '  Men,  free  from  difeafe,  attain  all  forts  of  profperity  and  live 

*  four  hundred  years,  in  the  Crita  age ;  but,  in  the  Treta  and  the  fuc- 

*  ceeding  ages,  their  life  is  leffened  gradually  by  one  quarter. 

84.  *  The 
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84.  *  The   life  of  mortals,    which  is  mentioned   in  the  FMa,    the 

*  rewards  of  good  works,    and  the  powers    of  embodied  fpirits,  are 

*  fruits  proportioned  among  men  to  the  order  of  the  four  ages. 

85.  *  Some  duties    are  performed  by  good  men  in   the   Cnta    age ; 

*  others,    in  the  Treta;   fome,  in  the  Dwdpara-,   others  in   the  Cali', 

*  in  proportion  as  thofe  ages  decreafe  in  length. 

86.  *  In  the  Crita  the  prevailing  virtue  is  declared  to  be  devotion ; 

*  in  the   Treta^  divine  knowledge ;    in  the  Dwdpara,    holy  fages  call 

*  facrifice  the  duty  chiefly  performed  ;  in  the  Cali,  liberality  alone. 

87.  *  For  the  fake  of  preferving  this  univerfe,  the  Being  fupremely 

*  glorious  allotted  feparate  duties   to  thofe,  who   fprang  refpedlively 

*  from  his  mouth,  his  arm,   his  thigh,  and  his  foot. 

88.  *  To  Brdhmens  he  afligned  the  duties  of  reading  the  Veda,   of 

*  teaching  it,   of  facrificing,  of  affifting  others  to  facrifice,  of  giving 

*  alms,  if  they  be  rich^  and,  if  indigent,  of  receiving  gifts : 

89.  '  To  defend  the  people,  to  give  alms,  to  facrifice,  to  read  the 

*  Vida,   to  (hun  the  allurements  of  fenfual  gratification,  are  in   few 

*  words  the  duties  of  a  CJhatriya: 

go.  '  To  keep  herds  of  cattle,  to  beftow  largcfles,  to  facrifice,  to 

*  read  the  fcripture,  to  carry  on  trade,    to  lend  at  interefl,    and  to 

*  cultivate  land,  are  prefcribed  or  permitted  X.o  a  Vaifya: 

91 .  '  One  principal  duty  the  fupreme  Ruler  afligned  to  a  Sudra ;  namely, 
<  to  ferve  the  beforementioned  claffes,  without  depreciating  their  worth. 

92.  '  Man 
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92.  '  Man  is  declared  purer  above  the  navel  ;  but  the  felf-exilting 

*  Power  declared  the  pureft  part  of  him  to  be  the  mouth  : 

93.  '  Since  the  Brahmen  fprang  from  the  moft  excellent  part,  fincc 

*  he  was  the  firft  born,  and  fince  he  poffeffes  the  Vida,  he  is  by  right 

*  the  chief  of  this  whole  creation. 

94.  *  Him    the    Being,   who   exifts    of    himfelf,     produced    in    the 
'  beginning    from    his   own    mouth ;     that,    having    performed  holy 

*  rites,    he    might    prefent    clarified    butter    to    the    Gods,   and    cakes 

*  of  rice  to  the  progenitors  of  mankind,  for  the  prefervation  of  this 
'  world  : 

95.  '  What    created    being   then  can   furpafs    Him,     with   whofe 

*  mouth    the    Gods   of  the    firmament    continually    feaft    on  clarified 
'  butter,  and  the  manes  of  anceftors,  on  hallowed  cakes  ? 

96.  '  Of  created  things    the  rnofl   excellent   are    thofe  which   arc 

*  animated ;    of  the   animated,    thofe  which   fubfift  by    intelligence ; 
'  of  the  intelligent,  mankind  ;  and  of  men,  the  facerdotal  clafs. 

97.  'Of  priefts,  thofe   eminent  in  learning;   of  the  learned,   thofe 

*  who  know  their  duty  ;    of  thofe  who  know  it,    fuch  as  perform  it 

*  virtuoufly  ;    and  of  the  virtuous,   thofe  who  feek  beatitude   from  a 
<  perfed:  acquaintance  with  fcriptural  doftrine. 

98.  •  The    very   birth  of  Brdhmens  is    a   conftant    incarnation   of 

*  Dherma,  God  of  Jujlice  ;  for  the  Brahmen  is  born  to  promote  juftice, 
'  and  to  procure  ultimate  happinefs. 

99.  '  When 
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99.  '  When  a    Brahmen  fprings  to  light,    he    is    born    above    the 

*  world,  the  chief  of  all   creatures,    affigned    to   guard  the   treafury 

*  of  duties  religious  and  civil. 

100.  '  Whatever  exifts  in  the  univerfe,  is  all  in  efFeft,  though  not  in 

*  for?n,  the  wealth  of  the  Brahmen ;    fince    the   Brahmen    is    entitled 

*  to  it  all  by  his  primogeniture  and  eminence  of  birth  : 

101.  'The  Brahmen  eats  but   his  own   food;  wears  but  his  own 

*  apparel ;    and  beftows  but  his  own  in  alms  :   through  the  benevolence 

*  of  the  Brahmen,  indeed,  other  mortals  enjoy  life. 

102.  '  To  declare  the  facerdotal  duties,  and  thofe  of  the  other  clafTes 

*  in  due  order,  the  fage  Menu,  fprung  from  the  felf-exifting,   pro- 

*  mulged  this  code  of  laws  ; 

103.  'A  code,  which  mufl  be  ftudied  with  extreme  care  by  every 

*  learned  Brahmen,   and  fully  explained  to  his  difciples,   but   muji  be 

*  taught  by  no  other  man  of  an  inferior  clafs. 

104.  •  The    Brahmen,  who   ftudies    this   book,    having   performed 

*  facred  rites,  is  perpetually  free   from  offence  in  thought,  in  word, 

*  and  in  deed ; 

105.  *  He  confers  purity  on  his  living  family,  on  his  anceftors,  and 

*  on   his  defcendants,    as   far  as  the  feventh   perfon ;    and  He   alone 
'  deferves  to  poffefs  this  whole  earth. 

106.  'This   moft  excellent  code  produces   every  thing   aufpicious ; 

*  this  code  increafes  underftanding  ;   this  code  procures  fame  and  long 
'  life  ;  this  code  leads  to  fupreme  blifs. 

107.  '  In 
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107.  '  In  this  book  appears   the   fyllem   of  law  in  its  full  extent, 

*  with  the  good   and  bad  properties  of  human  actions,  and  the  im- 

*  memorial  cuftoms  of  the  four  clalTes. 

108.  '  Immemorial  cuftom  is  tranfcendent  law,  approved  in  the 
'  facred  fcripture,  and  in  the  codes  of  divine  legiflators  :  let  every  man, 
'  therefore,  of  the  three  principal  clafles,  who  has  a  due  reverence  for 
'  the  fupreme  fpirit  which    dwells  in  him,    diligently  and    conftantly 

*  obferve  immemorial  cuftom  : 

log.  '  A  man  of  the  prieftly,   military,  or  commercial  clafs,  who 

*  deviates  from  immemorial  ufagc,   taftes   not  the  fruit  of  the  Veda ; 

*  but,  by  an  exa61:  obfervance  of  it,  he  gathers  that  fruit  in  perfedion. 

110.  '  Thus  have  holy  fagcs,  well  knowing  that  law  is  grounded  on 

*  immemorial  cuftom,  embraced,  as  the  root  of  all  piety,  good  ufages 

*  long:  eftablifhed. 
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111.*  The  creation  of  this  univerfe ;  the  forms  of  inftitution  and 

*  education,  with  the  obfervances  and  behaviour  of  a  ftudent  in  theo- 

*  logy ;  the  beft  rules  for  the  ceremony  on  his  return  from  the  manfion 

*  of  his  preceptor  ; 

112.  *  The  law  of  marriage  in  general,  and  of  nuptials  in  different 

*  forms;  the  regulations  for  the  great  facraments,  and  the  manner, 

*  primevally  fettled,  of  performing  obfequies  ; 

1 13.  *  The  modes  of  gaining  fubfiftence,  and  the  rules  to  be  obferved 

*  by  the  mafter  of  a  family  ;  the  allowance  and  prohibition  of  diet, 

*  with  the  purification  of  men  and  utenfils  ; 

114.  '  Laws 
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114.  •  Laws  concerning  women;  the  devotion  of  hermits,  and  of 
'  anchorets  wholly  intent  on  final  beatitude,  the  whole  duty  of  a  king, 
'  and  the  judicial  decifion  of  controverfics, 

115.  '  With  the  law  of  evidence  and  examination;  laws  concerning 
'  hufband  and  wife,  canons  of  inheritance  ;  the  prohibition  of  gaming, 
'  and  the  punifhments  of  criminals  ; 

1  lO.  *  Rules  ordained  for  the  mercantile  and  fcrvile  clafTes,  with  the 
'  origin  of  thofe,  that  are  mixed  ;  the  duties  and  rights  of  all  the  clafles 

*  in  time  of  dillrefs  for  fubfiftence  ;  and  the  penances  for  expiating 

*  fins ; 

117.  *  The  feveral  tranfmigrations  in  this  univerfe,  caufed  by  of- 
'  fences  of  thi-ee  kinds,  with  the  ultimate  blifs  attending  good  adions, 

*  on  the  full  trial  of  vice  and  virtue  ; 

118.  '  All  thefe  titles  of  law,  promulgated  by  Menu,  and  occajionally 
'  the  cuftoms  of  different  countries,  different  tribes,  and  different  fami- 

*  lies,   with  rules  concerning  hereticks  and  companies  of  traders,  are 

*  difcufTed  in  this  code. 

119.  '  Even  as  Menu  at  my  requeft   formerly  revealed  this  divine 

*  Sajira,  hear  it  now  from  me  without  any  diminution  or  addition. 


VOL.  III.  M 
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CHAPTER  THE  SECOND. 

Oft  Education ;  or  on  the  Sacerdotal  Clafs,   and  the  Fir/i  Order. 


1.  JVNOW  that  fyftem  of  duties,  which  is  revered  by  fuch  as  are 

*  learned  in  the  Vedas,  and  imprefled,  as  the  means  of  attaining  beati- 
'  tude,  on  the  hearts  of  the  juft,    who  are   ever  exempt  from  hatred 

*  and  inordinate  affe<ftion. 

2.  *  Self-love  is  no  laudable  motive,  yet  an  exemption  from  felf-love 

*  is  not  to  be  found  in  this  world  :  on  felf-love  is  grounded  the  ftudy  of 

*  fcripture,  and  the  pra61ice  of  aftions  recommended  in  it. 

3.  '  Eager  defire  to  aSl  has  its  root  in  expectation  of  feme  advantage; 

*  and  with  fuch  expeftation  are  facrifices  performed  :   the  rules  of  reli- 

*  gious  auflerity  and  abftinence  from  fm  are  all  known  to  arife  from 

*  hope  of  remuneration. 

4.  '  Not  a  fingle  a6t  here  below  appears  ever  to  be  done  by  a  man 

*  free  from  felf-love :  whatever  he  performs,  it  is  wrought  from  his 

*  defire  of  a  reward. 

5.  '  He,  indeed,  who  (hould  perfift  in  difcharging  thefe  duties  with- 
'  out  any  view  to  their  fruit,    would  attain   hereafter  the   ftate  of  the 

*  immortals,  and,  even  in  this  life,  would  enjoy  all  the  virtuous  gratih- 

*  cations,  that  bis  fancy  could  fugged. 

6.  «  The 
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6.  *  The  roots   of  law  are  the  whole   Veda,   the   ordinances  and 
'  moral  praftices  of  fuch  as  perfeftly  underftand  it,   the  immemorial 

*  cuftoms  of  good   men,  and,   in    cafes  quite    indifferent,   felf-fatisfac- 
'  tion. 

7.  '  Whatever  law  has  been  ordained  for  any  perfon  by  Menu,  that 

*  law  is  fully  declared  in  the  Veda:  for  He  was  perfe6l  in  divine  know- 
'  ledge  : 

8.  '  A  man  of  true  learning,  who  has  viewed  this  complete  fyflem 

*  with  the  eye  of  facred  wifdom,  cannot  fail  to  perform  all  thofe  duties, 

*  which  are  ordained  on  the  authority  of  the  Veda. 

Q.  '  No  doubt,  that  man,  who  (hall  follow  the  rules  prefcribed  in  the 

*  Sruti  and  in  the  Smriti,  will  acquire  fame  in  this  life,  and,  in  the 

*  next,  inexpreffible  happinefs  : 

10.  *  By  Sruti,  or  what  was  heard  from  above,  is  meant  the  Veda', 

*  and  by  Smriti,  or  what  was  remembered  from  the  beginning,  the  body  of 
'  law :  thofe  two  muft  not  be  oppugned  by  heterodox  arguments ;  fince 
'  from  thofe  two  proceeds  the  whole  fyftem  of  duties. 

11.  '  Whatever  man  of  the  three  higheft  clafTes,  having  addidled 

*  himfelf  to  heretical  books,  fhall  treat  with  contempt  thofe  two  roots 
'  of  law,  he  mufl  be  driven,  as  an  Atheift  and  a  fcorner  of  revelation, 
'  from  the  company  of  the  virtuous. 

12.  *  The  fcripture,  the  codes  of  law,   approved  ufage,  and,  in  all 

*  indifferent  cafes,  felf-fatisfadion,  the  wife  have  openly  declared  to  be 
'  the  quadruple  defcriptiou  of  the  juridical  fyftem. 


13. 
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13.  '  A  knowledge  of  right  is  a  fufficient  incentive  for  men  unat- 

*  tached  to  wealth  or  to  fenfuality ;  and  to  thofe  who  feek.  a  knowledge 

*  of  right,  the  fupreme  authority  is  divine  revelation ; 

14.  '  But,  when    there  are  two  facred  texts  apparently  inconjijlent , 

*  both  are  held  to  be  law  ;  for  both  are  pronounced  by  the  wife  to  be 
'  valid  and  reconcileable  ; 

15.  *  Thus  in  the  Veda  are  thefe  texts:  "  let  the  facrifice  be  when 
'  the  fun  has  arifen,"  and,  "  before  it  has  rifen,"  and,  "  when  neither 

*  fun  nor  ftars  can  be  feen  :"  the  facrifice,  therefore,  may  be  performed 

*  at  any  or  all  of  thofe  times. 

1 0.  •  He,  whofe  life  is  regulated  by  holy  texts,  from  his  conception 

*  even  to  his  funeral  pile,  has  a  decided  right  to  ftudy  this  code  ;  but  no 

*  other  man  whatfoever. 

17.  'Between  the  two  divine  rivers  Sarafwati  2indi  Dhrijhadwati 

*  lies  the  traft  of  land,   which   the  fages  have  named  Brahmdverta, 

*  becaufe  it  was  frequented  by  Gods  : 

18.  *  The  cuflom,  preferved  by  immemorial  tradition  in  that  coun- 

*  try,  among  the  four  pure  clalTes,  and  among   thofe  which  are  mixed, 

*  is  called  approved  ufage. 

19.  *  CuriicJJ^etra,   Matfya,  Pane  ha  la,  or  Cdnyacubja,  and  Sicrafena, 

*  or  Mafliurd,  form  the  region,  called  BralimarJ/ji,  diftinguifhed  from 

*  Brahmdverta: 


20.  '  From  a  Brahmen,  who  was  born  in  that  country,  let  all  men 

21.  ♦  That 


*  on  earth  learn  their  feveral  ufages. 
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21.  *  That  country,  which  lies  between  H/Ww^/ and  Vindhya^  to  the 
'  eaft  of  Vmasana,  and  to  the  weft  of  Prayaga,  is  celebrated  by  the 
'  title  of  Medhya-defay  or  the  central  region. 

22.  *  As  far  as  the  caftern,  and  as  far  as  the  weftern,  oceans  between 

*  the  two  mountains  juft  mentioned,  lies  the  trad,  which  the  wife  have 
'  named  Ariaverta,  or  inhabited  by  refpeStable  men. 

23.  '  That  land,   on  which  the  black  antelope  naturally  grazes,  is 

*  held  fit  for  the  performance  of  facrifices ;   but  the  land  of  Mlech'hasj 
'  or  thofe  who  /peak  barbaroiijly,  differs  widely  from  it. 

24.  *  Let  the  three  firft  clafTes  invariably  dwell  in  thofe  before- 

*  mentioned  countries  ;  but  a   Sudra,    diftrefled   for  fubfiftence,   may 
'  fojourn  wherever  he  chufes. 

25.  *  Thus  has  the  origin  of  law  been  fuccindlly  declared  to  you, 

<  to"-ether  with  the  formation  of  this  univerfe :   now  learn  the  laws  of 

*  the  feveral  claflcs. 

26.  '  With  aufpicious  a6ls  prefcribcd  by  the  Veda,  muft  ceremonies 

*  on  conception   and  fo  forth,    be  duly  performed,  which  purify   the 

*  bodies  of  the  three  clafTes  in  this  life,  and  qualify  them  for  the  next. 

27.  'By  oblations   to  fire  during   the  mother's  pregnancy,   by  holy 

*  rites  on  the  birth  of  the  child,  by  the  tonfure  of  his  head  with  a  lock 

*  of  hair  left  on  it,  by  the  ligation  of  the  facrificial  cord,  arc  the  femi- 

*  nal  and  uterine  taints  of  the  three  clafTes  wholly  removed  : 

28.  '  By   fludying    the    Veda,  by  religious  obfervances,  by  oblations 

<  to  fire,  by  the  ceremony  of  Traividia,  by  offering  to  the  Gods  and 

*  Manes, 
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*  Manes,   by    the  procreation    of  children,  by   the   five   great  facra- 
'  ments,  and  by  folemu  facrifices,  this  human  body  is  rendered  fit  for 

*  a  divine  ftate. 

29.  '  Before  the  fedion  of  the  navel  firing  a  ceremony  is  ordained 

*  on  the  birth  of  a  male  :  he  muft  be  made,  while  facred  texts  are 
'  pronounced,  to  tafte  a  little  honey  and  clarified  butter  from  a  golden 

*  fpoon. 

30.  '  Let  the  father  perform  or,  if  abfent,   caufe  to  be  performed, 

*  on  the  tenth  or  twelfth  day  after  the  birth,   the  ceremony  of  giving 
'  a  name  ;  or  on  fome  fortunate  day  of  the  moon,   at  a  lucky  hour, 

*  and  under  the  influence  of  a  ftar  with  good  qualities. 

31.  '  The  firft  part  of  a  Brahmen  s  compound  name  fhould  indicate 

*  holinefs ;    of  a  CJhatriyas,  power  ;    of  a  Vaifya's,  wealth ;  and  of  a 

*  Sudras,  contempt : 

32.  *  Let  the  fecond  part   of  the  prieft's  name  imply  profperity ; 

*  of  the  foldier's,  prefervation ;   of  the  merchant's,  nourifhment ;    of 

*  the  fervant's,  humble  attendance. 

33.  '  The  names  of  women  fliould  be  agreeable,  foft,  clear,  cap- 

*  tivating  the  fancy,   aufpicious,  ending   in   long  vowels,   refembling 
'  words  of  benediftion. 

34.  '  In  the  fourth  month  the   child  fhould  be  carried  out  of  the 
'  houfe  to  fee  the  fun  :  in  the  fixth  month,  he  fhould  be  fed  with  rice ; 

*  or  that  may  be  done,  which,   by  the  cuflom  of  the  family,  is  thought 

*  moft  propitious. 

35.  ♦  By 
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35.  *  By  the  command  or  the  Veda,  the  ceremony  of  tonfuie  fliould 
'  be  legally  performed  by  the  three  Jirji  claffes  in   the  firfl  or   third 

*  year  after  birth. 

36.  *  In  the  eighth  year  from  the  conception  of  a  Brahnen,  in  the 
eleventh  from  that  of  a  C/loatriya,  and  in  the  twelfth  from  that  of 

'  a  Vaifya,  let  the  father  inveft  the  child  with  the  mark  of  his  clafs  : 

3/.   '  Should  a  Brahmen^  or  his  father  for  him,    be  defirous  of  his 
'  advancement  in    facred   knowledge,    a    CJJjatriya   of  extending   his 

*  power,    or   a   Vaifya  of    engaging    in   mercantile   bufinefs,    the  in- 
'  veftiture  may  be   made    in    the   fifth,    fixth,    or    eighth    years   re- 

*  fpedively. 

38.  '  The   ceremony  of  inveftiture  hallowed  by  the  gayatr't  rauft 

*  not  be  delayed,  in  the  cafe  of  a  prieft,  beyond  the  iixteenth  year  j 

*  nor,  in  that  of  a  foldier,  beyond  the  twenty-fecondj  nor  in  that  of 

*  a  merchant,  beyond  the  twenty-fourth. 

39.  *  After  that,  all  youths  of  thefe  three  clafles,  who  have  not  been 

*  invefled  at  the  proper  time,  become  vrdtyas,   or  outcafts,  degraded 

*  from  the  gayatr't,  and  contemned  by  the  virtuous  : 

40.  '  With  fuch  impure  men,  let  no  Brahmen,  even  in  diftrefs  for 
'  fubfiftence,   ever  form  a  connexion  in  law,  either  by  the  fludy  of 

*  the  Veda,  or  by  affinity. 

41.  *  Let    ftudents   in    theology    wear  for  their  mantles   the    hides 
'  of  black  antelopes,  of  common  deer,  or  of  goats  with  lower  ijejis  of 

*  woven  s'ana,  of  cfiuma,  and  of  wool,  in  the  dire6t  order  of  their  clafles. 

42.  *  The 
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42.  '  The  girdle  of  a  prieft  muft  be  made  of  miinja,  in  a  triple 
'  cord,  fmooth  and  foftj  that  of  a  warrior  mufl  be  a  bow  ftring  of 

*  murvd ;  that  of  a  merchant,  a  triple  thread  of  s'ana. 

43.  *  If  the  munja  be  not  procurable,  their  zones   muft  be  formed 

*  refpe£lwely   of  the  grafles  cufa,   afmantaca,   valvaja,  in  triple  ftrings 

*  with  one,  three,  or  five  knots,  according  to  the  family  cujlom. 

44.  '  The  facrificial  thread  of  a  Brahmen  muft  be  made  of  cotton, 
'  fo  as  to  be  put  on  over  his  head,  in  three  ftrings  -,  that  of  a  CJhatriya, 
'  of  s'ana  thread  only ;   that  of  a  Vaisya  of  woollen  thread. 

45.  '  A  prieft  ought  by  law  to  carry  a  ftafF  of  Bilva  or  Palafa,  a 
'  foldier,  of  Bata  or  Chadira  ;  a  merchant  of  Vinu^  or  Udumbara  : 

46.  •  The  ftaff  of  a  prieft  muft  be  of  fuch  a  length  as  to  reach  his 

*  hair  ;  that  of  a  foldier,  to  reach  his  forehead  ;  and  that  of  a  mer- 
'  chant,  to  reach  his  nofe. 

4;.  *  Let  all  the  ftaves  be  ftraight,  without  frafture,  of  a  handfome 

*  appearance,  not  likely  to  terrify  men,  with  their  bark  perfed,  unhurt 

*  by  fire. 

48.  '  Having  taken  a  legal  ftafF  to  his  liking,  and  ftanding  oppofite 
'  to  the  fun,  let  the  ftudent  thrice  walk  round  the  fire  from  left  to 
'  right,  and  perform,  according  to  law,  the  ceremony  of  afking 
'  food  : 

49.  '  The  moft  excellent  of  the  three  clafTes,  being  girt  with  the 
'  facrificial  thread,  muft  afk  food  with  the  refpedful  word  hhavati, 
'  at  the  beginning   of  the   phrafe  ;    thofe   of  the   fecond  clafs,    with 

VOL.  III.  N  '  that 
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'  that  word  in  the  middle  ;    and  thofe  of  the  third,  with  that  word 
'  at  the  end. 

50.  *  Let  him  firft  beg   food   of  his   mother,  or  of  his   fifter,    or 
'  of  his  mother's  whole  filter  ;  and  then  of  fome  other  female  who 

*  will  not  difgrace  him. 

51.  *  Having  colle<5led   as    much    of  the    defired    food    as   he  has 

*  occafion  for,  and  having  prefented  it  without  guile  to  his  preceptor, 
'  let  him  eat  fome  of  it,  being  duly  purified,  with  his  face  to  the  eaft  : 

52.  *  If  he  feek  long  life,  he  Ihould  eat  with  his  face  to  the  eaft  ; 

*  if  exalted  fame,  to  the  fouth  ;  if  profperity,  to  the  weft ;  if  truth  and 

*  its  reward^  to  the  north. 

53.  '  Let  the  ftudent,  having  performed  his  ablution,  always  eat  his 

*  food  without  diftradlion  of  mind  ;  and,  having  eaten,  let  him  thrice 

*  wafti  his  mouth  completely,  fprinkling  with  water  the  fix  hollow 

*  parts  of  his  head,  or  his  eyes,  ears^  and  nojirils. 

54.  '  Let  him  honour  all  his  food,  and  eat  it  without  contempt ; 

*  when  he  fees  it,  let  him  rejoice  and  be  calm,  and  pray,  that  he  may 
'  always  obtain  it. 

55.  '  Food,  eaten  conftantly  with  refped,   gives  mufcular  force  and 

*  generative  power ;  but,   eaten  irreverently,  deftroys  them  both. 

56.  '  He  muft  beware  of  giving  any  man  what  he  leaves  ;  and  of 
'  eating  any  thing  between  morning  and  evening :  he  muft  alfo  beware 

*  of  eating  too  much,  and  of  going   any   whither  with  a  remnant 

*  of  his  food  unfwallowed, 

57.  *  Exceffive 
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57.  '  Exceffivc   eating   is  prejudicial   to   health,    to   fame,  and  to 

*  future  blifs  in  heaven  ;  it  is  injurious  to  virtue,  and  odious  among 

*  men :  he  mufl,  for  thefe  reafons,  by  all  means  avoid  it. 

58.  '  Let  a  Brahmen  at  all  times  perform  the  ablution  with  the  pure 

*  part  of  his  hand  denominated  from  the  Veda,  or  with  the  part  facred 

*  to  the  Lord  of  creatures,  or  with  that  dedicated  to  the  Gods ;  but 

*  never  with  the  part  named  from  the  Pitris : 

59.  *  The  pure  part  under  the  root  of  the  thumb  is  called  Brahma  j 

*  that  at  the   root   of  the    little    finger,    Caya;    that   at  the    tips   of 

*  the  fingers,   Daiva ;   and  the  part  between  the   thumb   and  index, 

*  Pitrya. 

60.  *  Let  him  firft  fip  water  thrice ;  then  twice  wipe  his  mouth ; 
'  and  laftly  touch  with  water  the  Jix  before  mentioned  cavities,  his 
'  breaft,  and  his  head. 

61.  *  He,  who  knows  the  law,  and  feeks  purity,  will  ever  perform  his 
'  ablution  with  the  pure  part  of  his  hand,  and  with  water  neither 
'  hot  nor  frothy,  Handing  in  a  lonely  place,   and  turning  to  the  call 

*  or  the  north. 

62.  *  A  Brahmen  is  purified  by  water  that  reaches  his  bofom ;  a 

*  CJhatriya,  by  water   defcending  to  his  throat ;    a  Faifya,   by  water 

*  barely  taken  into  his  mouth;  a  Sudra  by  water  touched  with  the 

*  extremity  of  his  lips. 

63.  '  A  youth  of  the  three  higheft  clafles  is  named  upav'iti,  when 

*  his  right  hand  is  extended  for  the  cord  to  pafs  over  his  head  and 

*  be  fixed  on  his  left  Jhoulder ;    when  his  left  hand  is  extended,    that 

•  the 
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*  the  thread  may  be  placed  on  his  right  JJ^oiildery  he  is  called  prachinaviti  j 
'  and  nivitit  when  it  is  faftened  on  his  neck. 

64.  '  His  girdle,  his  leathern  mantle,  his  ftaff,  his  facrincial  cord, 
'  and  his  ewer,  he  muft  throw  into  the  water,  when  they  are  worn 
'  out  or  broken,  and  receive  others  hallowed  by  myftical  texts. 

65.  '  The  ceremony  of  cefdnta,  or  cutting  off  the  hair,  is  ordained 

*  for  a  prieft  in  the  fixteenth  year  from  conception ;  for  a  foldier,  in 

*  the  twenty-fecond  ;  for  a  merchant,  two  years  later  than  that. 

66.  '  The  fame  ceremonies,  except  that  of  the  facrijicial  thread, 
'  muft  be  duly  performed  for  women  at  the  lame  age  and  in  the  fame 

*  order,  that  the  body  may  be   made  perfect ;    but  without  any  texts 

*  from  the  Veda  : 

67.  '  The  nuptial  ceremony  is  confidered  as  the  complete  inftitution 

*  of  women,  ordained  for  them  in  the  Veda,  together  with  reverence 

*  to  their  hufbands,  dwelling  firft  in  their  father's  family,  the  bufinefs 

*  of  the  houfe,  and  attention  to  facred  fire. 

68.  *  Such  is  the  revealed  law  of  inftitution  for  the  twice  born  ;  an 

*  inftitution,  in  which  their  fecond  birth  clearly  confifts,  and  which 

*  caufes  their  advancement  in  holinefs :  now  learn  to  what  duties  they 

*  muft  afterwards  apply  themfelves. 

6g.  '  The   venerable    preceptor,    having    girt   his    pupil   with    the 

*  thread,    muft   firft   inftrud    him    in   purification,    in   good  culloms, 
'  in  the  manasjement  of  the  confecrated  fire,   and  in  the  holy  rites 

*  of  morning,  noon,  and  evening. 

/O.  *  When 
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70.  *  When  the  fludent  is  going  to  read  the  Veda,  he  muft  perform 

*  an  ablution,  as  the  law  ordains,  with  his  face  to   the  north;   and, 

*  having  paid  fcriptural  homage,  he  muft  receive  inftrudion,  wearing 

*  a  clean  veft,  his  members  being  duly  compofed : 

71.  'At  the  beginning  and  end  of  the  le6ture,  he  muft  always  clafp 

*  both  the  feet  of  his  preceptor ;  and  he  muft  read  with  both  his  hands 

*  clofed  :   (this  is  called  fcriptural  homage.) 

72.  '  With  crofTed  hands  let  him  clafp  the  feet  of  his  tutor,  touchincr 

*  the  left  foot  with  his  left,  and  the  right  with  his  right,  hand. 

73.  '  When  he  is  prepared  for  the  lefture,  the  preceptor,  conftantly 

*  attentive,  muft  fay:  "hoa!  read;"  and,  at  the  clofe  of  the  leftbn,  he 

*  muft  fay  :  "  take  reft." 

74.  '  A  Brahmen,  beginning  and  ending  a  lefture  on  the  Veda,  muft 

*  always  pronounce  to  himfelf  the  fyllable  6m;  for,  unlefs  the  fyllable 

*  6m  precede,  his  learning  will  flip  away  from  him  ;    and,    unlefs  it 

*  follow,  nothing  will  be  long  retained. 

75.  'If  he  have  fitten  on  culms  of  cus'a  with  their  points  toward 

*  the  eaft,    and   be   purified  by   rubbing    that   holy  grafs  on  both  his 

*  hands,  and  be  further  prepared  by  three  fuppreffions  of  breath,  each 
<■  equal  in  time  tojive  JJ^ort  vowels,  he  then  may  fitly  pronounce  6m. 

7^.  '  Brahma'  milked  out,  as  it  were,   from  the  three  Vedas,   the 
«  letter  A,  the  letter  U,  and  the  letter  M,  which  form  by  their  coalition 

*  the  triliteral  monofyllable,  together  with  three  myfterious  words,  bhur, 

*  bhuvah,  fwer,  or  earth,  Jky,  heaven: 

77'  '  From 
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TT.  *  From  the  three  Vedas  alfo  the  Lord  of  creatures,   incompre- 
'  henfibly  exalted,  fucceflively  milked  out  the  three  meafures  of  that 

*  ineffable  text,  beginning  with  the  word  tad,  and  entitled  fdvitri  or 
'  gdyatru 

78.  'A  priell  who  Ihall  know   the   Veda,  and  (hall  pronounce  to 
'  himfelf,  both  morning  and  evening,  that  fyllable,  and  that  holy  text 

*  preceded  by  the  three  words,  (hall  attain  the  fan6lity  which  the  Veda 
'  confers  ; 

79.  '  And  a  twice  born  man,   who  (hall  a   thoufand   times  repeat 

*  tho(e  three    (or  6m,  the  "vydhntis,  and  the  gdyatri,)  apart  from  the 

*  multitude,  (hall  be  releafed  in  a  month  even  from  a  great  offence,  as 

*  a  fnake  from  his  flough. 

80.  '  The  prieft,  the  foldier,  and  the  merchant,  who  (hall  negled: 

*  this  myfterious  text,  and  fail  to  perform  in  due  feafon  his  peculiar 

*  a61:s  of  piety,  (hall  meet  with  contempt  among  the  virtuous. 

81.  '  The  three   great  immutable  words,  preceded  by  the  triliter 

*  (yllable,  2inA  followed  by  the  gdyatri,  which  confifls  of  three  meafures, 

*  muft  be  confidered  as  the  mouth,  or  principal  part,  of  the  Veda  : 

82.  '  Whoever  (hall  repeat,   day  by  day  for  three   years,  without 

*  negligence,    that  facred   text,    (hall    hereafter  approach   the    divine 
'  efTence,  move  as  freely  as  air,  and  a(rume  an  ethereal  form. 

83.  '  The  triliteral  monofy liable  is  an  emblem  of  the  Supreme;  the 
'  fuppreflions  of  breath  with  a  mind  fixed  on  God,  are  the  higheft  devo- 

*  tion  J  but  nothing  is  more  exalted  than  the  gdyatri :  a  declaration  of 

*  truth  is  more  excellent  than  filence. 

84.  '  All 
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84.  '  All  rites  ordained  in  the  Veda,  oblations  to  fire,  and  folemn 

*  facrifices,  pafs  away ;  but  that,  which  paffes  not  away,  is  declared  to 

*  be  the  fyllable  6m,  thence  called  acjhara  i  fince  it  is  z.  Jymbol  g/"GoD, 

*  the  Lord  of  created  Beings. 

85.  *  The  ad;  of  repeating  his  Holy  Name   is  ten  times  better 

*  than  the  appointed  facrificej   a  hundred  times    better,    when  it  is 

*  heard  by  no  man ;  and  a  thoufand  times  better,  when  it  is  purely 

*  mental : 

86.  '  The  four  domeftic  facraments,  which  are  accompanied  with  the 

*  appointed  I'acrifice,  are  not  equal,  though  all  be  united,  to  a  fixteenth 
'  part  of  the  facrifice  performed  by  a  repetition  of  the  gayatri: 

87.  *  By  the  fole  repetition  of  the  gayatri,  a  prieft  may  indubitably 

*  attain  beatitude,  let  him  perform,  or  not  perform,  any  other  religious 

*  aft ;  if  he  be  Maitra,  or  a  friend  to  all  creatures,  he  is  jujlly  named 

*  Brdhmena,  or  united  to  the  Great  One. 

88.  *  In  reftraining  the  organs,   which  run  wild  among  ravifhing 

*  fenfualities,  a  wife  man  will  apply  diligent  care,  like  a  charioteer  in 

*  managing  reftive  horfes. 

89.  '  Thofe  eleven  organs,  to  which  the  firft  fages  gave  names,  I 

*  will  comprehenfively  enumerate,  as  the  law  confiders  them,  in  due 
'  order. 

90.  *  The  nofe  is  the  fifth,  after  the  ears,  the  (kin,  the  eyes,  and  the 

*  tongue ;  and  the  organs  of  fpeech  are  reckoned  the  tenth,  after  thofe 

*  of  excretion  and  generation,  and  the  hands  and  feet : 

91.  *  Five 


q5  on  education  ;  or 

91.  *  Five  of  them,  the  ear  and  the  reft  in  fucceflion,  learned  men 
'  have  called  organs  of  fenfe ;  and  the  others,  organs  of  action : 

92.  *  The  heart  muft  be  confidered  as  the  eleventh;  which,  by  its 
'  natural  property,  comprifes  both  fenfe  and  aftion  ;  and  which  being 
'  fubdued,  the  two  other  fets,  with  five  in  each,  are  alfo  controlled. 

93.  ^  A  man,  by  the  attachment  of  his  organs  to  fenfual  pleafure, 

*  incurs  certain  guilt ;    but,  having  wholly  fubdued  them,  he  thence 
'  attains  heavenly  blifs. 

94.  '  Defue  is  never  fatisfied  with  the  enjoyment  of  defired  objefts  j 

*  as  the  fire  is  not  appeafed  with  clarified  butter :  it  only  blazes  more 

*  vehemently. 

95.  '  Whatever  man  may  obtain  all  thofe  gratifications,  or  whatever 
'  man  may  refign  them  completely,  the  refignation  of  all  pleafures  is 

*  far  better  than  the  attainment  of  them. 

95.  •  The  organs,  being  ftrongly  attached  to  fenfual  delights,  cannot 

*  fo  effectually  be  reftrained  by  avoiding  incentives  to  pleafure,  as  by  a 

*  conftant  purfuit  of  divine  knowledge. 

9;.  •  To  a  man  contaminated  by  fenfuality  neither  the  Vedas,  nor 

*  liberality,  nor  facrifices,  nor  ftrict  obfervances,  nor  pious  aufterities, 

*  ever  procure  felicity. 

98.  •  He  muft  be  confidered  as  really  triumphant  over  his  organs, 
'  who,  on  hearing  and  touching,  on  feeing  and  tafting  and  fmelling, 

*  what  may  pleafe  or  offend  thefenfes,  neither  greatly  rejoices  nor  greatly 

*  repines  : 

99-  '  But, 
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'99.  '  But,  when  one  among  all  his  organs  fails,  by  that  fmgle  failure 
*  his  knowledge  of  God  paffes  away,  as  water  flows  through  one  hole 
'  in  a  leathern  bottle. 


100.  '  Having  kept  all  his  members  offenfe  and  aSlion  under  control, 

*  and   obtained   alfo   command   over   his   heart,    he   will   enjoy   every 

*  advantage,  even  though  he  reduce  not  his  body  by  religious  aufte- 

*  rities, 

101.  *  At  the  morning  twilight,  let  him  ftand  repeating  the  gdyatri, 

*  until  he  fee    the   fun  ;  and,   at   evening  twilight,   let  him  repeat  it 

*  fitting,  until  the  iliars  diflinAly  appear : 

102.  *  He,  who  ftands  repeating  it  at  the  morning  twilight,  removes 

*  all  unknown  nodurnal  fin;  and  he,  who  repeats  it  fitting  at  evenino^ 

*  twilight,  difperfes  the  taint,  that  has  unknowingly  been  contradled  in 

*  the  day ; 

103.  *  But  he,  who  ftands  not  repeating  it  in  the  morning,  and  fits 

*  not  repeating  it  in  the  evening,  muft   be  precluded,  like  a  Sudra, 

*  from  every  facred  obfervance  of  the  twice  born  clafTes. 

104.  •  Near  p-are  water,  with  "his  organs  holden  under  control,  and 
'  retiring    with  circumfpeftion  to  fome  unfrequented   place,  let  him 

*  pronounce  the  gdyatri,  performing  daily  ceremonies. 

105.  *  In  reading  the   Veddngas,   or  grammar,  profody^  mathematkks, 
'  and  Jo  forth,  or  even  fuch  parts  of  the  Veda,  as  ought  conftantly  to 

*  be  read,  there  is  no  prohibition  on  particular  days ;  nor  m  pronounc- 

*  ing  the  texts  appointed  for  oblations  to  fire  : 

VOL.  III.  o  loO,   '  Of 
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106.  '  Of  that,  which  muft  couftantly  be  read,  and  is  therefore 
'  called  Brahmafatra,  there  can  be  no  fuch  prohibition ;  and  the  obla- 

*  tion  to  fire,  according  to  the  Feda,  produces  good  fruit,  though  ac- 
'  companied  with  the  text  vaprnt'^  which  on  other  occafiom  mull  be 
'  intermitted  on  certain  days. 

107.  *  For  him,  who  (hall  pcrfift  a  whole  year  in  reading  the  Veda^ 
'  his  organs  being  kept  in  fubjed;ion,  and  his  body  pure,  there  will 
'  always  rife  good  fruit  from  his  offerings  o/'milk,  and  curds,  o/" clarified 
'  butter  and  honey. 

108.  '  Let  the  twice  born  youth,  who  has  been  girt  with  the  facri- 

*  ficial  cord,  colIe6l  wood  for  the  holy  fire,  beg  food  of  his  relations, 
'  fleep  on  a  low  bed,  and  perform  fuch  offices  as  may  pleafe  his  pre- 

*  ceptor,  until  his  return  to  the  houfe  of  his  natural  father. 

109.  '  Ten  perfons  may  legally  be  inftru6led  in  the  Feda  y  the  fbn 

*  of  a  fpiritual  teacher  ;  a  boy,  who  is  afliduous ;  one  who  can  impart 

*  other  knowledge ;  one  who  is  juft ;  one  who  is  pure ;  one  who  is 

*  friendly  ;  one  who  is  powerful ;  one  who  can  beftow  wealth  ;  one 
'  who  is  honeft;  and  one  who  is  related  by  blood. 

110.  *  Let  not  a  fenfible  teacher  tell  any  other  what  he  is  not  afked, 

*  nor  what  he  is  afked  improperly ;  but  let  him,  however  intelligent, 

*  a<5t  in  the  multitude,  as  if  he  were  dumb : 

111.  *  Of  the  two  perfons,  him,  who  illegally  afks,  and  him,  who 

*  illegally  anfwers,  one  will  die,  or  incur  odium. 

1 12.  *  Where  virtue,  and  wealth  fujicient  to  fecure  if,  are  not  found, 

*  or  diligent  attention,  at  leaji  proportioned  to  the  holinefs  of  the  fubjeBy 

'  in 
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*  in  that  foil  divine  inftru6tion  mufl  not  be  fown :  it  would  peri{h> 

*  like  fine  feed  in  barren  land. 

113.  'A  teacher  of  the   Feda  fhould  rather  die  with  his  learnino-. 

*  than  fow  it  in  flerile  foil,  even  though  he  be  in  grievous  diftrefs  for 
'  fubfiftence. 

114.  '  Sacred  Learning,  having  approached  a  Brahmen,  faid  to  him: 
"  I  am  thy  precious  gem  ;  preferve  me  with  care  j  deliver  me  not  to 
"  a  fcorner  ;  (fo  preferved  I  (hall  become  fupremely  ftrong) 

115.  "  But  communicate  me,  as  to  a  vigilant  depofitary  of  thy  gem, 
"  to  that  ftudent,  whom  thou  fhalt  know  to  be  pure,  to  have  fubdued 
'*  his  paffions,  to  perform  the  duties  of  his  order." 

llO.  *  He,  who  fhall  acquire  knowledge  of  the   Vida,  without   the 

*  aflent  of  his  preceptor,  incurs  the  guilt  of  flealing  the  fcripture,  and 

*  fhall  fmk  to  the  region  of  torment. 

11/.   '  From  whatever  teacher  a  ftudent   has  received  inftru6lion, 

*  either  popular,    ceremonial,    or  facred,   let   him  firft  falute  his  ia- 

*  ftruftor,  when  they  meet. 

118.  '  h.  Brahmen,  who  completely  governs  his  paffions,  though  he 

*  know  the  gdyatri  only,  is  more  honourable  than  he,  who  governs  not 

*  his  paffions,  who  eats  all  forts  of  food,  and  fells  all  forts  of  commodi- 

*  ties,  even  though  he  know  the  three  Vedas. 

I IQ.  '  When  a  fuperiour  fits  on  a  couch  or  bench,  let  not  an  inferiour 

*  fit  on  it  with  him ;  and,  if  an  inferiour  be  fitting  on  a  couch,  let  him 

*  rile  to  falute  a  fuperiour. 

120.   '  The 
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120.  '  The  vital  fpirits  of  a  young  man  mount  upwards  to  depart 
'  from  Mm,  when  an  elder  approaches  ;  but,  by  rifing  and  falutation,  he 

*  recovers  them. 

121.  'A  youth,  who  habituaUy  greets  and  conftantly  reveres  the 
'  aged,  obtahis  an  uicreafe  of  four  things;  life,  knowledge,  fame, 
'  flrength. 

122.  '  After  the  word  of  falutation,  a  Brahmen  muft  addrefs  an 
'  elder,  faying  :  "  I  am  fuch  an  one ;"  pronouncing  his  own  name. 

123.  '  If  any   perfons,  through  ignorance   of  the  Sanfcrlt   language, 

*  underftand  not  the  import  of  his  name,  to  them  fhould  a  learned  man 

*  fay:  "  It  is  1;"  and  in  that  manner  he  fhould  addrefs  all  c/ajes  of 

*  women. 

124.  *  In  the  falutation  he  fhould  pronounce,  after  his  own  name, 

*  the  vocative  particle  hhos ;  for  the  particle  bhos  is  held  by  the  wife  to 

*  have  the  fame  property  with  names  fully  exprejfed. 

125.  *  A  Brahmen  fhould  thus  be  faluted  in  return  :  "  May'fl  thou 
"  live  long,  excellent  man  !"  and,  at  the  cud  of  his  name,  the  vowel 
'  and  preceding  confonant  fhould  be  lengthened,  with  an  acute  accent, 
'  to  three  fyllabick  moments,  or  Jhort  vowels^ 

120.  '  That  Brahmen,  who  knows  not  the  form  of  returning  a  falu- 
'  tation,  muft  not  be  faluted  by  a  man  of  learning :  as  a  Sudra,  even 

*  fo  is  he. 

127.  *  Let  a  learned  man  afk  a  prieft,  when  he  meets  him,  if  his 
'  devotion  profpers ;  a  warriour,  if  he  is  unhurt  ;  a  merchant,  if  his 

*  wealth 
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'  wealth  is  fecure ;  and   one  of  the  fervile   clafs,  if  he   enjoys  good 

*  health ;  ujing  refpeBively  the  words,  cus'alam,  anamayam,  cfliemam, 

*  and  arogyam. 

128.    '    He,    who   has    juft    performed    a    folemn    facrifice    and 

*  ablution,   muft   not   be   addreffed    by  his   name,   even  though  he  be 
'  a  younger   man ;    but  he,   who  knows  the  law,    fliould  accofl  him 

*  with    the    vocative    particle,    or    with    bhavat,    the    pronoun  of  re- 
'  fpeft. 

129.  *  To  the  wife  of  another,  and  to  any  woman  not  related  by 
'  blood,  he  muft  fay  "  bhavati,  and  amiable  filler." 

130.  '  To  his  uncles  paternal  and  maternal,  to  his  wife's  father,  to 
'  performers  of  the  facrifice,  and  to  fpiritual  teachers,  he  muft  lay  : 
"■  I  am  fuch  an  one" — rifing  up  to  falute  them,  even  though  younger 

*  than  himfelf. 

131.  •  The  fifter  of  his  mother,  the  wife  of  his  maternal  uncle,  his 

*  own  wife's  mother,  and  the  fifter  of  his  father,  muft  be  faluted  like 

*  the  wife  of  his  father  or  preceptor :  they  are  equal  to  his  father's  or 

*  his  preceptor's  wife. 

132.  *  The  wife  of  his  brother,  if  Ihe  be  of  the  fame  clafs,  muft  be 
«  faluted  every  day;  but  his  paternal  and   maternal  kinfwomen  need 

*  only  be  greeted  on  his  return  from  a  journey. 

133.  '  With  the  fifter  of  his  father  and  of  his  mother,   and  with  his 

*  own  elder  fifter,  let  him  demean  himfelf  as  with  his  mother  :  thouo-h 

*  his  mother  be  more  venerable  than  they. 


134.  «  Fel- 
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134.  '  Fellow  citizens  are  equal  for  ten  years;  dancers  and  fmgers, 

*  for  five  ;  learned  theologians,  for  lefs  than  three  ;  but  perfons  related 

*  by  blood,  for  a  fTiort  time  :  that  is,  a  greater  differe7ice  of  age  dejiroys 

*  their  equality. 

135.  *  The  Ihident  muft  conlider  a  Brahmen,  though  but  ten  years 
'  old,  and  a  Cpatriya,  though  aged  a  hundred   years,  as  father  and 

*  fon ;  as  between  thofe  two,  the  young  Brahmen  is  to  be  refpecled  as 

*  the  father. 

136.  *  Wealth,  kindred,  age,    moral  conduft,   and,    fifthly,  divine 

*  knowledge,  entitle  men  to  refpeft ;  but  that,  which  is  laft  mentioned 

*  in  order,  is  the  moft  refpe6lable. 

137.  '  Whatever  man  of  the  three  highejl  claflcs  poflclTes  the  moft 

*  of  thofe  five,  both  in  number  and  degree,  that  man  is  entitled  to  moft 
'  rcfpefl ;  even  a  Sudra,  if  he  have  entered  the  tenth  decad  of  his  age. 

138.  *  Way  muft  be   made  for  a  man  in  a  wheeled  carriage,   or 

*  above  ninety  years  old,  or  afflicted  with  difeafe,  or  carrying  a  bur- 

*  den;  for  a  woman;  for  a  prieft  juft  returned   from  the  manfion  of 
'  his  preceptor ;  for  a  prince,  and  for  a  bridegroom ; 

13g.  '  Among  all  thofe,  if  they  be  met  at  one  time,  the  prieft  juft 

*  returned  home  and   the  prince  are  moft   to  be  honoured ;    and  of 
'  thofe    two,   the  prieft  juft   returned    (hould    be   treated  with  more 

*  refpedt  than  the  prince. 

140.  *  That  prieft,  who  girds  his  pupil  with  the  facrificial  cord,  and 

*  afterwards  inftrufts  him  in  the  whole  Veda,  with  the  law  of  facrifice 
'  and  the  facred  Vpaniflmds,  holy  lages  call  an  dchdrya : 

141.  '  But 
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141.  *  But  he,  who,  for  his  livelihood,  gives  inftru6tlon  in  a  part 

*  only  of  the  Veda,  or  in  grammar,  and  other  Feddngas^  is  called  an 

*  upddhydya,  or  fuble(5lurer. 

142.  *  The  father,  who  performs  the  ceremonies  on  conception  and 

*  the  like,  according  to  law,   and  who  nourifhes  the  child  with  his 

*  firft  rice,  has  the  epithet  of  guru,  or  venerable. 

143.  *  He,  who  receives  a  flipend  for  preparing  the  holy  fire,  for 

*  conducing  the  pdca  and  agnifitoma,  and  for  performing  other  facri- 

*  fices,  is  called  in  this  code  the  ritwij  of  his  employer. 

144.  '  He,  who  truly  and   faithfully  fills  both  ears  with  the  Veda, 

*  muft  be  confidered  as  equal  to  a  mother  ;  He  muft  be  revered  as  a 
'  father  j  Him  the  pupil  mufl  never  grieve. 

145.  'A  mere  dchdrya,  or  a  teacher  of  the  gayatri  only,  furpalTes  ten 
'  upadhydyas  ;  a  father,  a  hundred  fuch  dchdryas  -,  and  a  mother,  a 
'  thoufand  natural  fathers. 

140.  '  Of  him,  who  gives  natural  birth,  and  him,  who  gives  know- 
'  ledge  of  the  whole  Veda,  the  giver  of  facred  knowledge  is  the  more 
'  venerable  father ;  fince  the  fecond  or  divine  birth  enfurcs  life  to  the 

*  twice  born  both  in  this  world  and  hereafter  eternally. 

14/.  '  Let  a  man  confider  that  as  a  mere  h\iman  birth,  which  his 

*  parents  gave  him  for  their  mutual  gratification,   and  which  he  re- 

*  ceives  after  Ivins:  in  the  womb  ; 

148.  '  But  that  birth,  which  his  principal  dchdrya  who  knows  the 
<  whole  Vida,  procures  for  him  by  his  divine  mother  the  Gayatri,  is  a 
'  true  birth :  that  birth  is  exempt  from  age  and  from  death. 

140.  *  Him, 
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14Q.  '  Him,  who  confers  on  a  man  the  benefit  of  facred  learning, 

*  whether  it  be  little  or  much,  let  him  know  to  be  here  named  guru, 

*  or  venerable  father^  in  conlequence  of  that  heavenly  benefit. 

150.  *  A  Brahmen,  who  is  the  giver  of  fpiritual  birth,  the  teacher  of 

*  prefcribed  duty,  is  by  right  called  the  father  of  an  old  man,  though 

*  himfelf  be  a  child. 

151.  '  Cavi,  or  the  learned,  child  of  Angiras,  taught  his  paternal 

*  uncles  and  coufins  to  read  the  Veda,  and,  excelling  them  in  divine 

*  knowledge,  faid  to  them  "  little  fons  :" 

152.  '  They,  moved  with  refentment,  afked  the  Gods  the  meaning 

*  of  that  exprejjion ;  and  the  Gods,  being  aflembled,  anfwered  them : 
"   The  child  has  addreffed  you  properly  ; 

153.  "  For  an  unlearned  man  is  in  tinith  a  child;  and  he,  who  teaches 
*'  him  the  Veda,  is  his  father :  holy  fages  have  always  faid  child  to  an 
"  ignorant  man,  and  father  to  a  teacher  of  fcripture." 

154.  *  Greatnefs  is  not  conferred  by  years,  not  by  gray  hairs,  not 
'  bv  wealth,    not   by  powerful  kindred  :    the  divine  fages  have  efla- 

*  blifhed  this  rule  :    "  Whoever  has  read  the  Vedas  and  their  Angas, 
"  He  among  us  is  great." 

155.  *  The  feniority  of  priefts  is  from  facred  learning;  of  warriours, 
'  from  valour;  of  merchants,  fom  abundance  of  grain;  of  the  fer  vile 

*  clafs,  only  from  priority  of  birth. 

150.  'A  man  is  not  therefore  aged,  becaufe  his  head  is  gray  :  him, 

*  furely,  the  Gods  confidered  as  aged,  who,   though  young  in  years, 

*  has  read  and  underjlands  the  Veda. 

157.  '  As 
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157.  'As  ail  elephant  made  of  wood,  as  an  antelope  made  of  lea- 
'  ther,  fuch  is  an  unlearned  Brahmen :    thofe  three  have  nothing  but 

*  names. 

158.  '  As  an  eunuch  is  unproduftive  with  women,  as  a  cow  with 

*  a  cow  is  unprolifick,  as  liberality  to  a  fool  is  fruitlefs,  fo  is  a  Brahmen 

*  ufelefs,  if  he  read  not  the  holy  texts. 

159.  '  Good  inflrudion  muft  be  given  without  pain  to  the  inftrudled; 

*  and  fweet  gentle  fpeech  muft  be  ufed  by  a  preceptor,  who  cherifhes 

*  virtue. 

160.  '  He,  whofe  difcourfe  and  heart  are  pure,  and  ever  perfectly 

*  guarded,  attains   all   the   fruit  arifing  from  his  complete  courfe  of 

*  iludying  the  Feda. 

161.  '  Let  not  a  man  he  querulous,  even  though  in  pain;  let  him 

*  not  injure  another  in  deed  or  in  thought ;   let  him  not  even  utter  a 

*  word,  by  which  his  fellow  creature  may  fufFer  uneafinefs ;  fince  that 

*  will  obftrudl  his  own  progrefs  to  future  beatitude. 

162.  '  A    Brahmen    (hould   conftantly   fliun  wordly   honour,   as    he 

*  would   fhun  poifon ;    and  rather  conftantly   feek  difrefpeft,    as    he 

*  would  feek  ne£lar ; 

163.  *  For  though  fcorned,  he  may  fleep  with  pleafure;  with  pleafure 

*  may  he  awake  -,  with  pleafure  may  he  pafs  through  this  life  :  but  the 

*  fcorner  utterly  periflies, 

164.  *  Let   the   twice   bom  youth,    whofe   foul  has    been   formed 

*  by  this  regular  fucceflion  of  prefcribed  adts,  colle6l  by  degrees,  while 

VOL.  III.  p  '  he 
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'  he  dwells  with  his  preceptor,  the  devout  habits  proceeding  from  the 
'  ftudy  of  fcripture. 

iQj.  '  With  various  modes  of  devotion,   and  with   aufterities   or- 

*  dained   by  the  law,    muft  the  whole  Feda  be  read,  and  above  all 

*  the  facred  Upa?ii//:ads,  by  him,  who  has  received  a  new  birth. 

lOG.  '  Let  the  befl:  of  the  twice  born  claffes,  intending  to  praftife 
'  devotion,  continually  repeat  the  reading  of  fcripture  ;  fince  a  re- 
'  petition  of  reading  the  fcripture  is  here  iHlcd  the  higheft  devotion  of 
'  a  Brdh/nen: 

167.  '  Yes  verily  ;  that  ftudent  in  theology  performs  the  higheft  a6t 

*  of  devotion  with  his  whole  body  to  the  extremities  of  his  nails,   even 
'  though  he  be  Jo  far  fenfual  as  to  wear  a  chaplet  of  fweet  flowers,  who 

*  to  the  utmoft  of  his  ability  daily  reads  the  Veda. 

168.  '  A  twice  born  man,  who,  not  having  ftudied  the  Veda^  applies 
'  diligent  attention  to  a  different  and  worldly  ftudy,  foon  falls,  even 

*  when  living,  to  the  condition  of  a  Sudra  ;  and  his  defcendants  after 
'  him. 

169.  'The  firft  birth  is  from  a  natural  mother;  the  fecond,  from  the 

*  ligation  of  the  zone  ;  the  third,  from  the   due  performance  of  the 

*  facrificej  fuch  are  the  births  of  him,  who  is  ufually  called  twice  born, 

*  accordinsf  to  the  text  of  the  Veda  : 


o 


170.  '  Among  them  his  divine  birth  is  that,  which  is  diftinguifhed 
*  by  the  ligation  of  the  zone  and  facrijicial  cord;  and  in  that  birth 
'  the  Gdyatri  is  his  mother,  and  the  A'chdrya^  his  father. 


171.  *  Sages 


ON  THE  FIRST  ORDER.  107 

171.  '  Sages  call  the  A  chary  a  father  from  his  giving  inflnidion  in 

*  the  Veda:    nor  can   any  holy  rite  be  performed  by  a  young   man 

*  before  his  inveftiture. 

172.  '  Till  he  be  invejied  with  the  Jigns  of  his  clafs,  he  mufl  not  pro- 
'  nounce  any  facred  text,  except  what  ought  to  be  ufed  in  obfequies 
'  to  an  anceftor ;  fmce  he  is  on  a  level  with  a  Sudra  before  his  new 
'  birth  from  the  revealed  fcripture: 

173.  '  From  him,   who  has  been  duly  inverted,  are   required  both 

*  the  performance  of  devout  a6ls,  and  the  fludy  of  the  Veda  in  order, 

*  preceded  by  ftated  ceremonies. 

174.  '  Whatever  fort  of  leathern  mantle,  facrificial  thread,  and 
'  zone,  whatever  ftaff,  and  whatever  under-apparel  are  ordained,  as 

*  before  mentioned,    for  a  youth  of  each  clafs,    the  like  mufl  alfo  be 

*  ufed  in  his  religious  ads. 


'o* 


175.  *  T\\t(e  following  rules  mufl:  a  Brahmachdri,  orjiiident  in  theology, 
'  obferve,  while  he  dwells  with  his  preceptor  ;  keeping  all  his  members 
'  under  control,  for  the  fake  of  increafmg  his  habitual  devotion. 

1  yQ.  '  Day  by  day,  having  bathed  and  being  purified,  let  him  offer 

*  frefh  water  to  the  Gods,  the  Sages,  and  the  Manes ;  let  him  fhow 

*  refJ3e6t  to  the  images  of  the  deities,  and  bring  wood  for  the  oblation 
'  to  fire. 

177.  '  Let  him  abfl:ain  from  honey,  from  flefh  meat,  from  perfumes, 
'  from  chaplets  of  flowers,  from  fweet  vegetable  juices,  from  women, 
'  from  all  fweet  fubftances  turned  acid,  and  from  injury  to  animated 

*  beings  ; 

178.  '  From 
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178.  '  From  unguents  for  his  limbs,  and  from  black  powder  for 
'  his  eyes,    from  wearing    fandals  and   carrying   an  umbrella,    from 

*  fenfual  defire,  from  wrath,   from  covetoufnefs,   from  dancing,    and 

*  from  vocal  and  inflrumental  mufick  ; 

l/g.  *  From  gaming,  from  difputes,  from  detraftion,  and  from  falfe- 
'  hood,  from  embracing  or   wantonly  looking  at  women,  and   fjom 

*  diflervice  to  other  men. 

180.  '  Let  him  fleep  conftantly  alone  :  let  him  never  wafte  his  own 
'  manhood ;  for  he,   who  voluntarily  waftes  his  manhood,  violates  the 

*  rule  of  his  order,  and  becomes  an  avacirni : 

181.  *  A  twice  born  youth,  who  has  involuntarily  waflcd  his  manly 
'  ftrength  during  fleep,  muft  repeat  M'ith  reverence,  having  bathed  and 
'  paid  homage  to  the  fun,  this  text  of  fcripture  :  "  Again  let  my  Jlrength 
"  return  to  me." 

182.  '  Let  him  carry  water-pots,  flowers,   cow-dung,    frefti  earth, 

*  and  a/j'rt-glafs,    as  much  as  may  be  ufeful  to  his  preceptor  ;  and  let 
'  him  perform  every  day  the  duty  of  a  religious  mendicant. 

183.  *  Each  day  mufl:  a  Brahmen  fliudent  receive  his  food  by  begging, 

*  with  due  care,  from  the  houfes  of  perfons  renowned  for  difcharging 
'  their  duties,  and  not  deficient  in  performing  the  facrifices,  which  the 

*  Veda  ordains. 

184.  '  Let  him  not  beg  from  the  couflns  of  his  preceptor;  nor  from 
'  his  own  coufins ;  nor  from  other  kinfmen  by  the  father's  fide,  or  by 

*  the  mother's ;  but,  if  other  houfes  be   not  acceflible,  let  him  begin 
'  with  the  laft  of  thofe  in  order,  avoiding  the  firfl: ; 

185.  •  Or, 
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185.  '  Or,  if  none  of  thofe  Ao!{/es  juil  mentioned  can  be  found, 
let  him  so  beo-orinor  through  the  whole  diftrift  round  the  villao-e, 
keeping  his  organs  in  fubjedlion,  and  remaining  filent :  but  let  him 

'  turn  away  from  fuch,  as  have  committed  any  deadly  fin. 

186.  '  Having  brought  logs  of  wood  from  a  diflance,  let  him  place 
'  them  in  the  open  air  ;  and  with  them  let  him  make  an  oblation  to 

*  fire,  without  remififnefs,  both  evening  and  morning. 

187.  *  He,   who  for  feven  fuccefilve   days  omits   the  ceremony  of 

*  begging  food,  and  offers  not  wood  to  the  facred  fire,  mufi:  perform  the 

*  penance  of  an  avacirm,  unlefs  he  be  afflided  with  illnefs. 

188.  *  Let  the  Undent  perfift  conrtantly  in  fuch  begging,  but  let  him 

*  not  eat  the  food  of  one  perfon  only :   the  fubfiftence  of  a  fhudent  by 

*  begging  is  held  equal  to  fafting  m  religious  merit. 

iSg.  '  Yet,  when  he  is  aflced  on  a  folemn  adl  in  honour  of  the  Gods 

*  or  the  Manes,  he  may  eat  at  his  pleafure  the  food  of  a  fingle  perfon  ; 
'  obi'erving,  however,  the  laws  of  abftinence  and  the  aufterity  of  an 
'  anchoret :  thus  the  rule  of  his  order  is  kept  inviolate. 

igo.  '  This  duty  of  a  mendicant  is  ordained  by  the  wife  for  a  Brahmen 

*  only  ;   but  no  fuch  aft  is  appointed  for  a  warriour  or  for  a  merchant. 

igi.  '  Let   the   fcholar,  when   commanded  by  his  preceptor,   and 
'  even  when  he  has   received  no   command,   always  exert  himfelf  in 

*  reading,  and  in  all  ads  uleful  to  his  teacher. 

192.  '  Keeping  in  due  fubjeclion  his  body,    his  fpeech,    his   organs 

*  of  fenfe,  and  his  heart,  let  him  ftand,  with  the  palms  of  his  hands 

*  joined,  looking  at  the  face  of  his  preceptor. 

193.  *  Let 
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193.  *  Let  him  always  keep  his  right  arm  uncovered,  be  always 
'  decently  apparelled,  and  properly  compofed  j  and,  when  his  inflruftor 
'  fays  *'  be  featcd,"  let  him  fit  oppofite  to  his  venerable  guide. 

194.  '  In  the  prefence  of  his  preceptor  let  him  always  eat  Icfs,   and 

*  wear  a  coarfcr  mantle  \\lth  woi-fe  appendages :   let  him  rife  before, 

*  and  go  to  reft  after,  his  tutor. 

195.  '  Let  him  not  anfwer  his  teacher's  orders,  or  converfe  with 
'  him,  reclining  on  a  bed  ;  nor  fitting,  nor  eating,  nor  ftanding,  nor 
'  with  an  averted  face  : 

19O.  '  But  let  him  both  aiifwer  and  converfe,   if  his  preceptor   fit, 

*  Handing  up ;  if  he  ftand,  advancing   toward   him  ;    if  he  advance, 
'  meeting  him  ;  if  he  run,   haftening  after  him  ; 

197.  '  If  his  face  be  averted,  going  round  to  front  him,  j9w«  left  to 
'  right ;  if  he  be  at  a  little  diftance,  approaching  him  j  if  reclined, 

*  bending  to  him  ;    and,   if  he  ftand  ever  fo  far  off,  running  tow^ard 

*  him. 

198.  *  When   his  teacher  is  nigh,   let  his   couch  or  his  bench   be 

*  always  placed  low :  when  his  preceptor's  eye  can  obferve  him,  let 

*  him  not  fit  carelefsly  at  eafe. 

199  *  Let  him  never  pronounce  the  mere  name  of  his  tutor,  even 

*  in  his  abfence  ;  nor  ever  mimick  his  gait,  his  Ipeech,  or  his  manner. 

200.  '  In  whatever  place,  cither  true  but  cenforious,  or  falfe  and 
'  defamatory,  difcourfe  is  held   concerning  his  teacher,  let  him  there 

*  cover  his  ears,  or  remove  to  another  place. 

201.  'By 
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201.  *  By  cenfuring  his  preceptor,  though  juftly,  he  will  be  born  an 

*  afs ;  by  falfely  defaming  him,  a  dog ;    by  ufing  his  goods  without 

*  leave,    a   fmall   worm ;    by  envying  his   merit,    a    larger  infe6l  or 

*  reptile. 

202.  *  He  muft  not  ferve  his  tutor  by  the  intervention  of  another, 

*  while  himfelf  ftands  aloof;  nor  mufh  he  attend  him  in  a  paflion,  nor 
'  when  a  woman  is  near :  from  a  carriage  or  raifed  feat  he  muft  de- 
'  fcend  to  falute  his  heavenly  diredor. 

203.  '  Let  him  not  fit  with  his  preceptor  to  the  leeward  or  to  the 

*  windward  of  him ;  nor  let  him  fay  any  thing,  which  the  venerable 

*  man  cannot  hear. 

204.  '  He  may  fit  with  his  teacher  in  a  carriage  drawn  by  bulls, 

*  horfes,  or  camels ;  on  a  terrace,  on  a  pavement  of  ftones,  or  on  a 
'  mat  of  woven  grafs ;  on  a  rock,  on  a  wooden  bench,  or  in  a  boat. 

205.  *  When  his  tutor's  tutor  is  near,  let  him  demean  himfelf  as  if 

*  bis  own  were  prefent ;  nor  let  him,  unlefs   ordered  by  his  fpiritual 

*  father,  proftrate  himfelf  in  his  prefence  before  his  natural  father,  or 

*  paternal  uncle. 

206.  *  This  is  likewife  ordained  as  his  conftant  behaviour  toward 
'  his  other  inftru6lors  in  fcience ;  toward  his  elder  paternal  kinfmen; 
'  toward  all,  who  may  reftrain  him  from  fin,  and  all,  who  give  him 

*  falutary  advice. 

207.  *  Toward  men  alfo,  who  are  truly  virtuous,  let  him  always 

*  behave  as  toward  his  preceptor ;  and,  in  like  manner  toward   the 

*  fons  of  his  teacher,  who  are  entitled  to  refpedl  as  older  men,   and 

*  are 
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'  are  not  jiiidents ;   and  toward  the  paternal  kinfmen  of  his  venerable 

*  tutor. 

208.  '  The  fon  of  his  preceptor,  whether  younger  or  of  equal  age, 
'  or  a  Undent,  if  he  be  capable  of  teaching  the  Veda,  deferves  the  fame 
'  honour  with  the  preceptor  himfelf,  'wlun  he  is  prefent  at  any  facri- 

*  ficial  a6t : 

209.  '  But  he  muft  not  perform  for  the  fon  of  his  teacher  the  duty 
'  of  rubbing  his  limbs,  or  of  batliing  him,  or  of  eating  what  he  leaves, 
'  or  of  walhing  his  feet. 

210.  '  The  wives  of  his  preceptor,  If  they  be  of  the  fame  clafs,  muft 

*  receive  equal  honour  with  their  venerable  hulband  ;  but,  if  they  be  of 
'  a  different  clafs,  they  muft  be  honoured  only  by  rifuig  and  falutation. 

211.  '  For  no  wife  of  his  teacher  muft  he  perform  the  offices  of 

*  pouring  fcented  oil  on  them,  of  attending  them  while  they  bathe,  of 

*  rubbing  their  legs  and  arms,  or  of  decking  their  hair  ; 

212.  *  Nor  muft  a  young  wife  of  his  preceptor  be  greeted  even  by 

*  the  ceremony  of  touching  her  feet,  if  he  have  completed  his  twen- 

*  tieth  year,  or  can  diftinguifli  virtue  from  vice. 

213.  *  It  is  the  nature  of  women  in  this  worU  to  caufe  the  fedudlion 

*  of  men  ;  for  which  reafon  the  wife  arc  never  unguarded  in  the  com- 

*  pany  of  females  : 

214.  'A  female,  indeed,  is  able  to  draw  from  the  right  path  in  this 

*  life  not  a  fool  only,  but  even  a  fage,  and  can  lead  him  in  fubjedion 

*  to  defire  or  to  wrath. 

215.  *  Let 
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215.  '  Let  not  a  man,  therefore,  fit  in  a  fequeftered  place  with  his 

*  neareft  female  relations  :  the  affemblage  of  corporeal  organs  is  pow^- 
'  erful  enough  to  fnatch  wifdom  from  the  wife. 

216.  'A  young  ftudent  may,  as  the  law  direds,  make  proftration 

*  at  his  pleafure  on  the  ground  before  a  young  wife  of  his  tutor,  fay- 
'  ing  :  "  I  am  fuch  an  one  ;" 

217.  *  And,  on  his  return  from  a  journey,  he  muft  once  touch  the 

*  feet  of  his  preceptor's  aged  wife,  and  falute  her  each  day  by  proftra- 

*  tion,  calling  to  mind  the  pradlice  of  virtuous  men. 

21&.  *  As  he,  who  digs  deep  with  a  Ipade,  comes  to  a  fpring  of  water, 
'  fo  the  ftudent,  who  humbly  ferves  his  teacher,,  attains  the  knowledge 

*  which  lies  deep  in  his  teacher's  mind. 

219.  'Whether  his  head  be  (horn,  or  his  hair  long,  or  one  lock 

*  be  bound  above  in  a  knot,  let  not  the  fun  ever  fct  or  rife,  while  he  lies 
'  afleep  in  the  village. 

220.  *  If  the  fun  fhould  rife  or  fet,  while  he  lleeps  through  fenfual 
'  indulgence,  and  knows  it  not,  he  muft  faft  a  whole  day  repeating 

*  the  gdyatr'i : 

221.  '  He,  who  has  been  furprifed  afleep  by  the  fetting  or  by  the 

*  rifmg  fun,  and  performs  not  that  penance,  incurs  great  guilt. 

222.  *  Let  him  adore  God  both  at  funrife  and  at  funfet,  as  the  law 

*  ordains,  having  made  his  ablution  and  keeping  his  organs  controlled; 
'  and,  with  fixed  attention,  let  him  repeat  the  text,  which  he  ought  to 
'  repeat,  in  a  place  free  from  impurity. 

VOL.  in.  (^  223.  ♦  If 
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223.  *  If  a  woman  or  a  Siidra  perform  any  a£i:  leading  to  the  chief 
^  temporal  good,  let  the  ftudent  be  careful  to  emulate  it;  md  he  may 

*  do  whatever  gratifies  his  heart,  uulefs  it  be  forbidden  by  law : 

224.  '  The  chief  temporal  good  is  by  fome  declared  to  confifl  ia 

*  virtue  and  wealth  ;  by  fome,  in  wealth  and  lawful  pleafure ;  by  fome, 

*  in  virtue  alone ;  by  others,  in  wealth  alone ;  but  the  chief  good  here 

*  below  is  an  aflemblaoie  of  all  three  :  this  is  a  fure  decifion. 

225.  *  A  TEACHER  of  the   Veda  is  the  image  of  God  ;  a  natural 
'  father,  the  image  of  Brahma';  a  mother,  the  image  of  the  earth; 

*  an  elder  whole  brother,  the  image  of  the  foul : 

226.  '  Therefore,  a  fpirltual  and  a  natural  father,  a  mother,  and  ati 

*  elder  brother,  are  not  to  be  treated  with  difrefpeft,  efpecially  by  a 

*  Brahmen^  though  the  ftudent  be  grievoufly  provoked. 

227.  *  That  pain  and  care,  which  a  mother  and  father  undergo  in 

*  producing  and  rearing  children,  cannot  be  compenfated  in  an  hundred 

*  years. 

228.  '  Let  every  man  conftantly  do  what  may  pleafe  his  parents, 

*  and  on  all  occafions  what  may  pleafe  his    preceptor :    when  thole 
«  three  are  fatisfied,  his  whole  courfe  of  devotion  is  accomplifhed. 

229.  '  Due  reverence  to  thofe  three  is  confidered  as  the  higheft  devo- 

*  tion ;  and  without  their  approbation  he  muft  perform  no  other  duty. 

230.  *  Since  they  alone  are  held  equal  to  the  three  worlds;  they 

*  alone,  to  the  three  principal  orders  j  they  alone,  to  the  three  Vedas ; 

*  they  alone,  to  the  three  fires : 

231.  *  The 


ON  THE  FIRST  ORDER.  1 1 5 

231.  *  The  natural  father  is  conlidered  as  the  gdrhapatya,  or  nuptial 

*  fire ;  the  mother,  as  the  dacjhina,  or  ceremonial ;  the  fpiritual  guide, 
'  as  the  ahavaniya,  or  facrificial :  this  triad  of  fires  is  moll  venerable. 

232.  *  He,  who  negledls  not  thofe  three,  when  he  becomes  a  houfe- 
'  keeper,  will  ultimately  obtain  dominion  over  the  three  worlds ;  and, 

*  his  body  being  irradiated  like  a  God,  he  will  enjoy  fupreme  blifs  in 

*  heaven. 

233.  '  By  honouring  his  mother  he  gains  this  terrejirial  world;  by 

*  honouring  his  father,  the  intermediate,  or  etherial;  and,  by  afiiduous 

*  attention  to  his  preceptor,  even  the  celejlial  world  of  Brahma': 

234.  '  All  duties  are  completely  performed  by  that  man,  by  whom 

*  thofe  three  are  completely  honoured  ;  but  to  him,  by  whom  they  arc 

*  difhonoured,  all  other  ads  of  duty  are  fruitlefs. 

235.  'As  long  as  thofe  three  live,  fo  long  he  muft  perform  no  other 

*  duty  for  his  oivn  fake ;  but,  delighting  in  what  may  conciliate  their 

*  affeftions  and  gratify  their  wiflies,  he  muft  from  day  to  dav  affiduoufly 

*  wait  on  them  : 

236.  '  Whatever  duty  he  may  perform  in  thought,  word,  or  deed, 

*  with  a  view  to  the  next  world,  without  derogation  from  his  refpecl 

*  to  them,   he  muft  declare  to  them  his  entire  performance  of  it. 

237.  *  By  honouring  thofe  three,  without  more,  a  man  efFeAually 

*  does  whatever  ought  to  be  done  :  this  is  the  higheft  duty,  appearing 

*  before  us  like  Dherma  himfclf,  and  every  other  act  is  an  Upadherma, 

*  or  fubordinate  duty. 

238.  *  A 
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238.  *  A  believer  in  fcripture  may    receive   pure   knowledge  even 
'  from  a  Sudra ;  a  leflbn  of  the  higheft  virtue,  even  from  a  Chandala ; 

•  and  a  woman  bright  as  a  gem,  even  from  the  bafeft  family : 

239.  *  Even  from  poifon  may  nedar  be  taken  j  even  from  a  child, 

•  gentlenefs  of  fpeech ;  even  from  a  foe,  prudent  conduft ;  and  even 
'  from  an  impure  fubftance,  gold, 

240.  '  From  every  quarter,  therefore,  muft  be  feledled  women  bright 

*  as  gems,  knowledge,  virtue,  purity,  gentle  fpeech,  and  various  liberal 

*  arts. 


241.  '  In  cafe  ofneceflity,  a  ftudent  is  required  to  learn  the  Veda 
'  from  one  who  is  not  a  Brahmen,  and,  as  long  as  that  inftruftion  con- 

*  tinues,  to  honour  his  inftru6tor  with  obfequious  affiduity ; 

242.  '  But  a  pupil,  who  feeks  the  incomparable  path  to  heaven, 

*  fhould  not  live  to  the  end  of  his  days  in  the  dwelling  of  a  precep- 

*  tor,  who  is  no  Brahmen^  or  who  has  not  read  all  the  Vedas  with  their 

*  Angas. 

243.  '  If  he  anxioufly  defire  to  pafs  his  whole  life  in  the  houfe  of  a 

*  facerdotal  teacher,  he  muft  ferve  him  with  afliduous  care,  till  he  be 
'  releafed  from  his  mortal  frame : 

244.  '  That  Brahmen,  who  has  dutifully  attended  his  preceptor  till 

*  the  diflblution  of  his  body,  pafles  diredlly  to  the  eternal  manfion  of 

*  God. 

245.  '  Let  not  a  ftudent,  who  knows  his  duty,  prefent  any  gift  to 

*  his  preceptor  before  his  return  home ;  but  when,  by  his  tutor's  permif- 

*  fion. 
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*  lion,  he  is  going  to  perform  the  ceremony  on  his  return,  let  him  give 

*  the  venerable  man  fome  valuable  thing  to  the  beft  of  his  power ; 

246.  '  A  field,  or  gold,  a  jewel,  a  cow,  or  a  horfc,  an  umbrella, 

*  a  pair  of  fandals,  a  ftool,  corn,  cloths,  or  even  any  very  excellent 

*  vegetable  :  thus  will   he  gain  the   afFedionatc  remembrance  of  his 

*  inftruftor. 


247.  '  The  ftudent  for  life  muft,  if  his  teacher  die,  attend  on  his 

*  virtuous  fon,  or  his  widow,  or  on  one  of  his  paternal  kinfmen,  with 

*  the  fame  refpeft,  which  he  Ihowed  to  the  living  : 

248.  '  Should  none  of  thofe  be  alive,  he  muft  occupy  the  ftation  of 

*  his  preceptor,   the  feat,  and  the  place  of  religious  exercifes ;  muft 

*  continually  pay  due  attention  to  the  fires,  which  he  had  confecrated ; 

*  and  muft  prepare  his  own  foul  for  heaven. 

24g.  *  The  twice  born  man,  who  fliall  thus  without  intermiflion 

*  have  palled  the  time  of  his  ftudentfliip,   fhall  afcend  after  death  to 

*  the  moft  exalted  of  regions,  and  no  more  again  fpring  to  birth  in  this 

*  lower  world. 


(    119    ) 

CHAPTER  THE  THIRD. 

On  Marriage ;   or,  on  the  Second  Order. 


1.    X  HE  difcipline  of  a  fludent  in  the  three  Fedas  may  be  continued 

*  for  thirty-fix  years,  in  the  houfe  of  his  preceptor ;  or  for  half  that 

*  time,  or  for  a  quarter  of  it,  or  until  he  perfectly  comprehend  them : 

2.  *  A  ftudent,  whofe  rules  have  not  been  violated,  may  afllime  the 

*  order  of  a  married  man,  after  he  has  read  in  fucceffion  a  s'dchd,  or 

*  branch,  from  each  of  the  three,  or  from  two,  or  from  any  one  of 

*  them. 

3.  *  Being  juftly  applauded  for  the  fl:ri6l  performance  of  his  duty, 

*  and  having  received  from  his  natural  or  fpiritual  father  the  facred 

*  gift  of  the  Veda,  let  him  fit  on  an  elegant  bed,  decked  with  a  garland 

*  of  flowers;  and  let  his  father  honour  him,  before  his  nuptials,  with  a 

*  prefent  of  a  cow. 

4.  *  Let  the  twice  born  man,  having  obtained  the  confent  of  his 

*  venerable  guide,  and  having  performed  his  ablution  with  ftated  cere- 

*  monies  on  his  return  home,  as  the  law  direds,  efpoufe  a  wife  of  the 

*  fame  clafs  with  himfelf  and  endued  with  the  marks  of  excellence. 

5.  '  She,  who  is  not  defcended  from  his  paternal  or  maternal  ancel- 

*  tors  within  the  fixth  degree,  and  who  is  not  known  by  her  family 

*  name 
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'  name  to  be  of  the  fame  primitive  ftock  with  his  father  or  mother^  is 
'  eligible  by  a  twice  born  man  for  nuptials  and  holy  union  : 

6.  *  In  conne6ling  himfelf  with  a  wife,  let  him  ftudioufly  avoid  the 

*  ten  following  families,  be  they  ever  fo  great,  or  ever  fo  rich  in  kine, 

*  goats,  (heep,  gold,  and  grain  : 

7.  '  The  family,  which  has  omitted  prefcribed  a6ls  of  religion  j  that, 

*  which  has  produced  no  male  children ;  that,  in  which  the  Veda  has 

*  not  been  read ;  that,  which  has  thick  hair  on  the  body ;  and  thofe, 

*  which  have  been  fubjedl  to  hemorrhoids,  to  phthifis,  to  dyfpepfia,  to 

*  epilepfy,  to  leprofy,  and  to  elephant iafis. 

8.  '  Let  him  not  marry  a  girl  with  reddifh  hair,  nor  with  any  de- 
'  formed  limb  ;  nor  one  troubled  with  habitual  flcknefs  ;  nor  one  either 

*  with  no  hair  or  with  too  much ;   nor  one  immoderately  talkative ; 

*  nor  one  with  inflamed  eyes  j 

9.  '  Nor  one  with  the  name  of  a  conftellation,  of  a  tree,  or  of  a 
'  river,  of  a  barbarous  nation,  or  of  a  mountain,  of  a  winged  creature, 

*  a  fnake,  or  a  Have ;  nor  with  any  name  railing  an  image  of  terrour. 

10.  '  Let  him  chufe   for  his  wife  a  girl,  whofe  form  has  no  defeat; 

*  who  has  an  agreeable  name  ;  who  walks  gracefully  like  a  phenicop- 
'  teros  or  like  a  young  elephant ;  whofe  hair  and  teeth  are  moderate 

*  refpedively  in  quantity  and  in  fize;  whofe  body  has  exquifite  foftnefs., 

11.'  Her,  who  has  no  brother,  or  whofe  father  is  not  well  known, 
«  let  no  fenfible  man  efpoufe,  through  fear  left,  in  the  former  cafe,  her 
'  father  fhould  take  her  firft  fon  as  his  own  to  perform  his  obfepiies ;  or, 

*  ///  the  fecond  cafe,  left  an  illicit  marriage  fiiould  be  contrafted. 

12.  '  For 
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12.  '  For  the  firfl:  marriage  of  the  twice  born  clafTes  a  woman  of 
'  the  fame  clafs  is  recommended ;    but  for  fuch,  as  are  impelled  by 

*  inclination  to  marry  again,  women  in  the  direct  order  of  the  clafTes 

*  are  to  be  preferred  : 

13.  'A  Sudra  woman  only  muft  be  the  wife  of  a  Sudra ;  fhe  and  a 

*  Vaifya,  of  a  Vaifya ;  they  two  and  a  C/hatriyd,  of  a  Cjhatriya ;  thole 

*  two  and  a  Brahmanit  of  a  Brahmen. 

14.  '  A  woman  of  the  fervile  clafs  is  not  mentioned,  even  in  the 
'  recital  of  any  ancient  flory,  as  the  firft  wife  of  a  Brahmen  or  of  a 

*  Cjljatriya,  though  in  the  greateft  difficulty  to  find  a  fuitable  match. 

15.  '  Men   of  the    twice  born   clafles,  who,  through  weaknefs    of 

*  intelledl",  irregularly  marry  women  of  the  loweft  clafs,  very  foon 
'  degrade  their  families  and  progeny  to  the  ftate  of  Sudras  : 

16.  *  According  to  Atri  and  to  (Go'tama)  the  fon  of  Utat'hya, 

*  he,  who  t/ius  marries  a  woman  of  the  fervile  clafs,  //  /le  be  a 
'  prieji,  is  degraded  inftantly ;    according  to   Saunaca,  on  the  birth 

*  of  a  fon,  if  he  be  a  warriour ;  and,  if  he  be  a  merchant ^  on  the  birth 

*  of  a  fon's  fon,  according  to  (me)  Bhrigu. 

17.  '  A  Brahmen,  if  he  take   a  Sudra  to  his  bed,  as  his  frji  wife^ 

*  finks  to  the  regions  of  torment ;  if  he  beget  a  child  by  her,  he  lofes 

*  even  his  prieftly  rank  : 

18.  '  His  facrifices  to  the  Gods,    his  oblations  to  the  Manes,  and 

*  his  hofpitable  attentions  to  ftrangers,  mufl  be  fupplied  principally  by 
'  her ;  but  the  Gods  and  Manes  will  not  eat  fuch  ofFerins's  :  nor  can 
'  heaven  be  attained  by  fuch  hofpitality. 

VOL.  III.  R  ly.  '  For 
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19.  *  For  the  crime  of  him,  who  thus  illegally  drinks  the  moifture  of 
'  a  Sudras  lips,  who  is  tainted  by  her  breath,  and  who  even  begets  a 
'  child  on  her  body,  the  law  declares  no  expiation. 

20.  '  Now  learn  compendioufly  the  eight  forms  of  the  nuptial  cere- 

*  mony   ufed  by  the  four  clafles,    fome  good  and  fome   bad   in  this 

*  world  and  in  the  next : 

21.  '  The  ceremony  of  Brahma',  of  the  Divas,  of  the  RiJlAs,  of 

*  the   Prajdpatis,    of  the  Afuras,  of  the  Gandharvas,  and  of  the  Rac- 
'  Jhafas  ;  the  eighth  and  bafeft  is  that  of  the  Pifdchas. 

22.  '  Which  of  them  is  permitted  by  law  to  each  clafs,   and  what 

*  are  the  good  and  bad  properties  of  each  ceremony,  all  this  I  will  fully 

*  declare  to  you,  together  with   the   qualities,    good  and  bad,  of  the 

*  ofFspring. 

23.  *  Let  mankind  know,  that  thefixjirji  in  dired  order  arc  by  fome 

*  held  valid  in  the  cafe  of  a  prieft;    the  four  laft  in  that  of  a  warriour  j 

*  and  the  lame  four,  except  the  Rdcpafa  marriage,  in  the  cafes  of  a 

*  merchant  and  a  man  of  the  fervile  clafs: 

24.  '  Some  confider  the  four  firft  only  as  approved  in  the   cafe  of 

*  a  prieflj   one,  xh?i\.oi  RacJJjafas,  as  peculiar  to  a  foldierj  and,  that  of 

*  Afuras y  to  a  mercantile  and  a  fervile  man : 

25.  '  But  in  this  code,  three  oi  the  five  laji  are  held  legal,  and  two  ille- 
'  o-al :  the  ceremonies  of  Flfdchas  and  Afuras  muft  never  be  performed. 

2O.  '  For  a  military  man  the  beforementioned  marriages  of  Gand- 

*  harvas  and  Racjl:afas,  whether  feparate,  or  mixed,  as  when  a  girl  is 

'  made 
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'  made  captive  by  her  lover,  after  a  viSiory  over  her  kinfmen,   are  per- 

*  mitted  by  law. 

27.  *  The  gift  of  a  daughter,  clothed  only  with  a  fingle  robe,  to  a 

*  man  learned  in  the  Veda,  whom  her  father   voluntarily  invites  and 
'  refpedtfuUy  receives,  is  the  nuptial  rite  called  Brahma, 

28.  *  The  rite,  which  fages  call  Daiva,  is  the  gift  of  a  daughter, 

*  whom   her   father  has  decked  in  gay   attire,   when   the    facrifice  is 
'  already  begun,    to  the  officiating  priefl,   who  performs  that  a6t   of 


*  religion. 


29.  *  When  the  father   gives  his  daughter  away,  after  having  re- 

*  ceived  from  the  bridegroom  one  pair  of  kine,  or  two  pairs,   for  ules 

*  prefcribed  by  law,  that  marriage  is  termed  A  rjha. 

30.  '  The   nuptial  rite  called  Prdjapatya  is,  when  the  father  gives 

*  away  his  daughter  with  due  honour,  faying  diftinflly:  "  May  both  of 
*'  you  perform  together  your  civil  and  religious  duties  !" 

31.  '  When  the   bridegroom,    having  given  as  much  wealth   as  he 

*  can  afford  to  the  father  and  paternal  kinfmen,   and  to    the  damfel 

*  herfelf,  takes  her  voluntarily  as  his  bride,   that  marriage  is  named 

*  a' /lira. 

32.  '  The    reciprocal    connexion    of  a   youth   and  a  damfel,  with 

*  mutual  defire,  is  the  marriage  denominated   Gdndharva,   contrafted 

*  for  the  purpofe  of  amorous  embraces,   and  proceeding  from  fenfual 

*  inclination. 

33.  *  The 
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33.  *  The  feizure  of  a  maiden  by  force  from  her  houfe,  while  ihe 

*  weeps  and  calls  for  affiflance,  after  her  kinfmen  and  friends  have  been 
'  (lain  in  battle,   or  wounded,  and  their  houfes  broken  open,  is   the 

*  marriage  ftyled  Rdcfiafa. 

34.  '  When  the  lover  fecretly  embraces  the  damfel,  either  deeping 
'  or  flufhed   with   ftrong   liquor,    or   difordered   in   her  intelle6t,    that 

*  finful  marriage,  called  Paifdcha,  is  the  eighth  and  the  bafeft. 

35.  '  The  gift  of  daughters  in   marriage   by  the  facerdotal  clafs  is 
'  moft  approved,   when  they  previoufly  have  poured  water  into  the 

*  hands  of  the    bridegroom  ;  but   the  ceremonies  of  the  other  clalfes 

*  may  be  performed  according  to  their  feveral  fancies. 

36.  *  Among  thefe  nuptial  rites,  what  quahty  is  afcribed  by  Menu 

*  to  each,  hear  now,  ye  Brdhmenst  hear  it  all  from  me,  who  fully 
'  declare  it! 

37.  '  The  fon  of  a  Brdhmi,  or  wife  by  the  firft  ceremony,  redeems 

*  from  fin,  if  he  perform  virtuous  ads,  ten  anceftors,  ten  defcendants, 

*  and  himfelf  the  twenty-firft  perfon. 

38.  'A  fon,  born  of  a  wife  by  the  Daiva  nuptials,  redeems  feven  and 

*  feven  in  higher  and  lower  degrees  j  of  a  wife  by  the  Arpa,  three  and 

*  three ;  of  a  wife  by  the  Frdjdpatya,  fix  and  fix. 

39.  ♦  By  four  marriages,  the  Brahma  and  fo  forth,  in  dired  order, 
«  are  born  fons  illumined  by  the  Veda^  learned  men,  beloved  by  the 

*  learned, 

40.  ♦  Adorned 
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40.  '  Adorned  with  beauty,  and  with  the  quality  of  goodnefs,  wealthy, 

*  famed,  amply  gratified  with  lawful  enjoyments,  performing  all  duties, 

*  and  living  a  hundred  years  : 

41.  '  But  in  the  other  four  bafe  marriages,  which  remain,  are  pro- 

*  duced  fons  a6ling  cruelly,  fpeaking  falfely,  abhorring  the  Veda^   and 

*  the  duties  prefcribed  in  it. 

42.  '  From  the  blamelefsi  nuptial  rites  of  men  fprings  a  blamelefs 

*  progeny  ;  from  the  reprehenfible,  a  reprehenlible  offspring  :  let  man- 

*  kind,  therefore,  ftudioufly  avoid  the  culpable  forms  of  marriage. 

43.  '  The  ceremony  of  joining  hands   is  appointed   for  thofe,   who 

*  marry  women  of  their  own  clafs ;    but,  with  women  of  a  different 
'  clafs,  the  following  nuptial  ceremonies  are  to  be  obfcrved : 

44.  *  By  a  CJIoatriyht   on  her  marriage  with  a  Brahmen,  an  arrow 

*  mufl  be  held  in  her  hand  ;  by  a  Vaifya  woman,  with  a  bridegroom 
'  of  the  facerdotal  or  military  clafs,    a  whip  ;    and  by  a  Sudra  bride, 

*  marrying  a  prieji,  afoldier,  or  a  merchant,  muft  be  held  the  (kirt  of  a 
'  mantle. 

45.  *  Let  the  hulband  approach  his  wife  in  due  feafon,  that  is,  at 

*  the  time  ft  for  pregnancy;    let  him  be  confUntly  fatisfied  with  her 
'  alone  ;    but,   except  on  the  forbidden  days  of  the  moon,   he   may 

*  approach  her,    being   affedlionately  difpofed,   even  out  of  due  feafon, 
'  with  a  defire  of  conjugal  intercourfe. 

40.  *  Sixteen  days   and  nights  in   each   month,   with  four  dillin6l 

*  days  negledled  by  the  virtuous,  are  called  the  natural  feafon  of  wo- 

*  men : 

47.  '  Of 


120  ON  MARRIAGE;  OR 

47.  '  Of  thole  iixteen,  the  four  firft,  the  eleventh,  and  the  thir- 
'  teenth,  are  reprehended :  the  ten  rcmauiing  nights  are  approved. 

48.  '  Some  fay,  that  on  the  even  nights  are  conceived  fons ;  on  the 
'  odd  nights,  daughters  :  therefore  let  the  man,  who  wifhes  for  a  fon, 
'  approach  his  wife  in  due  fealon  on  the  even  nights  ; 

4y.  '  But  a  boy  is  in  truth  produced  by  the  greater  quantity  of  the 
'  male  ftrength ;  and  a  girl,  by  a  greater  quantity  of  the  female  ;  by 
'  equality,  an  hermaphrodite,  or  a  boy  and  a  girl ;  by  weaknefs  or  de- 
'  ficiency,  is  occa(ioned  a  failure  of  conception. 

50.   '  He,   who  avoids  conjugal    embraces   on   the    fix  reprehended 

*  nights  and  on  eight  others,   is  equal  in  chaflity  to  a  Brahmacliari,  in 
'  whichever  of  the  two  next  orders  he  may  live. 

51.*  Let  no  father,  who  knows  the  law,  receive  a  gratuity,  however 

*  fmall,  for  giving  his  daughter  in  marriage;  fince  the  man,  who,  through 

*  avarice,  takes  a  gratuity yor  that  purpofe,  is  a  feller  of  his  offspring. 

52.  *  Whatever  male  relations,  through  delufion  of  mind,  take 
'  pofleffion  of  a  woman's  property,  be  it  only  her  carriages  or  her 
'  clothes,  fuch  offenders  will  fuik  to  a  region  of  torment. 

53.  •  Some  fay,  that  the  bull  and  cow  given  in  the  nuptial  ceremony 

*  of  the  Ripis,  are  a  bribe  to  the  father ;  but  this  is  untrue :  a  bribe 

*  mdeed,  whether  large  or  fmall,  is  an  adual  fale  of  the  daughter. 

54.  '  When  money  or  goods  are  given  to  damfels,  whofe  kinfmen 
'  receive  them  not  for  their  own  ufe,  it  is  no  fale :  it  is  merely  a  token 
'  of  courtefy  and  affedion  to  the  brides. 

55.  '  Married 
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55.  '  Married  women  muft  be  honoured  and  adorned  by  their  fathers 

*  and  brethren,  by  their  hufbands,  and  by  the  brethren  of  their  huf- 

*  bands,  if  they  feek  abundant  profperity  : 

56.  '  Where  females  are  honoured,  there  the  deities  are  pleafed  ;  but 

*  where  they  are  difhonoured,  there  all  religious  ads  become  fruitlefs. 

5/.  *  Where  female  relations  are  made  miferable,  the  family  of  him, 

*  who  makes  them  fo,  very  foon  wholly  perifhes  j  but,  where  they  are 
'  not  unhappy,  the  family  always  increafes. 

58.  '  On  whatever  houfes  the  women  of  a  family,  not  being  duly 

*  honoured,    pronounce  an    imprecation,   thofe    houfes,    with   all  that 
'  belong  to  them,  utterly  perifh,  as  if  deftroyed  by  a  facrifice  for  the 

*  death  of  an  enemy. 

59.  *  Let    thofe   women,    therefore,    be   contiiiually    lupplicd    with 
'  ornaments,  apparel,  and  food,  at   fcftivals  and  at  jubilees,  by  men 

*  defirous  of  wealth. 

60.  '  In  whatever  family  the  hufband  is  contented  with  his  wife, 

*  and  the  wife  with  her  hufband,  in  that  houfe  will  fortune  be  afTuredly 

*  permanent. 

61.  *  Certainly,    if  the  wife  be  not  elegantly  attired,   fhe  will  not 

*  exhilarate  her  hulband,    and,    if  her   lord  want    hilarity,    offspring 

*  will  not  be   produced. 

C2.  *  A  wife  being  gaily  adorned,  her  whole  houfe  is  embelliflied ;  but, 
'  if  fhe  be  deftitute  of  ornament,  all  will  be  deprived  of  decoration. 

03.  «  By 
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03.  *  By  culpable  marriages,  by  omiffioa  of  prefcribed  ceremonies, 
'  by  negleft  of  reading  the  Veda,  and  by  irreverence  toward  a  Brahmen^ 
'  great  families  are  funk  to  a  low  flate : 

(5 1 .  '  So  they  are  by  praclihng  manual  arts,  by  lend'mg  at  intereji  and 
'  other  pecuniary  tranfaftions,  by  begetting  children  on  Sudras  only,  by 
'  traffick  in  kine,  horfes,  and  carriages,  by  agriculture,  and  by  attend- 
'  ance  on  a  king. 

05.  'By  facrificing  for  fuch,  as  have  no  right  to  facrifice,  and  by 

*  denying  a  future  compenfation  for  good  works,  great  families,  being 
'  deprived  of  facred  knowledge,  are  quickly  deftroyed ; 

66.  '  But  families,    enriched  by   a  knowledge  of  the  Veda,   though 

*  pofleffing  little  temporal  wealth,  are  numbered  among  the  great,  and 
'  acquire  exalted  fame. 

67.  *  Let  the  houfe-keeper  perform  domeftic  religious  rites,  with 

*  the  nuptial  fire,  according  to  law,  and  the  ceremonies  of  the  five 

*  great  facraments,  and  the  feveral  adls,  which  muft  day  by  day  be 
'  performed. 

68.  *  A  houfe-keeper  has  five  places  of  flaughter,    or  where  fmall 
'  living  creatures  may  be  Jlain,  his  kitchen-hearth,  his  grind-ftone,  his 

*  broom,   his  peflle  and  mortar,  his  water-pot ;   by  ufing  which,  he 

*  becomes  in  bondage  to  fin  : 

6g.  '  For    the    fake    of   expiating    offences   cormnitted   ignorant ly   in 

*  thofe  places  mentioned  in  order,  the  five  great  facraments  were  ap- 
'   pointed  by  eminent  fages  to  be  performed  each  day  by  fuch  as  keep 

*  houfe. 

70.  '  Teaching 
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70.  *  Teaching  and  ftudying  the  fcripture  is  the  facrameut  of  the 

*  Feda  J  offering  cakes  and  water,   the  facrament  of  the  Manes ;    aa 

*  oblation  to  fire,  the  facrament  of  the  Deities  ;    giving  rice  or  other 

*  food  to  living  creatures,    the  facrament  of  fpirits ;    receiving  guefts 

*  with  honour,  the  facrament  of  men : 

71.  '  Whoever  omits  not  thofe  five  great  ceremonies,  if  he  have  abi- 

*  lity  to  perform  them,  is  untainted  by  the  fins  of  the  Jive  flaughtering 
'  places,  even  though  he  conftantly  refide  at  home  ; 

72.  '  But  whoever  cherifhes  not  five  orders  of  beings,  namely,  the 

*  deities  ;    thofe,  who  demand  hofpitality ;  thofe,  whom  he  ought  by 

*  law  to  maintain  j   his  departed  fore-fathers  j  and  himfelf  ^  that  man 

*  lives  not,  even  though  he  breathe. 

73.  '  Some  call  the  five  facraments  ahufa  and  huta,  prahuta,  brahmya- 

*  huta,  and  prajita: 

74.  '■Ahufa,  or  unofFered,  is  divine  fludy;  huta,  or  offered,  is  the 

*  oblation  to  fire  j  prahuta,  or  well  offered,  is  the  food  given  to  fpirits  ; 

*  brdhmya-huta  is   refped  fhewn    to  twice-born    guefts ;    and  prafitat 

*  or  well  eaten,  is  the  offering  of  rice  or  water  to  the  maues  of  an- 

*  ceflors. 

ys.  '  Let  every  man  in  this  fecond  order  employ  himfelf  dally  in 
'  reading  the  fcripture,  and  in  performing  the  facrament  of  the  Gods  ; 

*  for,    being  employed  in  the  facrament  of  deities,  he  fupports    this 

*  whole  animal  and  vegetable  world  ; 

76.  *  Since  his  oblation  of  clarified  butter,  duly  cafl  into  the  flame, 

*  aiccnds  in  fmoke  to  the  fun;    from  the  fun  it  falls  in  rain;    from 

VOL.  III.  s  '  rain 
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*  rain  comes  vegetable  food ;  and  from  fuch  food  animals  derive  their 
'  fubfiflence. 


11^    * 


As  all  creatures  fubfift  by  receiving  fupport  from  air,  thus  all 
'  orders  of  men  exift  by  receiving  fupport  from  houfe-keepers ; 


78.  *  And,  flnce  men  of  the  three  other  orders  are  each  day  nou- 

*  rifhed  b)  them  with  divine  learning  and  with  food,  a  houfe-keeper 

*  is  for  this  rcafon  of  the  moll  eminent  order  : 

7Q.  '  That  order,  therefore,  muft  be  conftantly  fuftained  with  great 

*  care  by  the  man,  who  feeks  unperifhable  blifs  in  heaven,  and  in  this 

*  world  pleafurable  fenfations ;  an  order,  which  cannot  be  fuftained  by 

*  mew  with  uncontrolled  organs, 

80.  '  The  divine  fages,  the  manes,  the  gods,  the  fpirits,  and  guefts, 

*  pray  for  benefits  to  mailers  of  families ;  let  thefe  honours,  therefore, 
'  be  dune  to  them  by  the  houle-keeper,  who  knows  his  duty  : 

81.  *  Let  him  honour  the  fages  by  ftudying  the  Fe^fa;  the  gods,  by 

*  oblations  to  fire  ordained  by  law;    the  manes,  by  pious  obfequies; 

*  men,  by  fupplying  theni  with  food  j  and  Ipirits,  by  gifts  to  all  ani- 

*  mated  creatures, 

82.  '  Each  day  let  him  perform  2.  frdddha  with  boiled  rice  and  the 

*  like,  or  with  water,  or  with  milk,  roots,  and  fruit ;  for  thus  he  ob- 
*■  tains  favour  from  departed  progenitors, 

83.  *  He  may  entertain  one  Brahmen  in  that  facrament  among  the 

*  five,  which  is  performed  for  the  Pitris ;  but,  at  the  oblation  to  all  the 

*  Gods,  let  him  not  invite  even  a  fingle  priell. 

84.  '  In 
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81.  '  In  his  domeftick  fire  for  dreffing  the  food  of  all  the  Gods,  after 

*  the  prefcrlbed  ceremony,  let  a  Brahmen  make  an  oblation  each  day 

*  to  thefe  following  divinities  ; 

85.  '  Firft  to  Agni,  god  of  fire,  and  to  the  Lunar  God,  feverally; 

*  then,  to  both  of  them  at  once ;  next,  to  the  affembled  Gods  ;  and  af- 

*  terwards,  to  Dhanwantari,  God  of  Medicine  ; 

86.  *  To  CuHu',  goddefs  of  the  day,  when  the  new  moon  is  difcern- 

*  ible  ;  to  Anumati,  goddefs  of  the  day  after  the  oppofition ;  to  Pra- 

*  ja'pati,  or  the  Lord  of  Creatures  j  to  Dya'va'  and  Prithivi',  god- 

*  defies  of  iky  and  earth  ;  and  laflly,  to  the  fire  of  the  good  facrificc. 

87.  *  Having  thus,  with  fixed  attention,  offered  clarified  butter  in  all 

*  quarters,  proceeding  yro//z  the  eajl  in  a  fbuthern  direcflion,  to  Indra, 

*  Yama,    Varuna,   and   the  god  So'ma,   let  him  offer  his   o-ift  to 

*  animated  creatures  : 

88.  *  Saying,  *'  I  falute  the  Maruts*'  or  Winds,  let  him  throw  drefTed 

*  rice  near  the  door;  faying,  "  I  falute  the  water  gods,"  in  water; 
'  and  oil  his  peftle  and  mortar,  faying,  "  1  falute  the  gods  of  large 
"  trees." 

89.  '  Let  him  do  the  like  in  the  north  eaji,  ar  near  his  pillow,  to 

*  Sri',  the  goddefs  of  abundance ;  in  the  fouth  weji,  or  at  the  foot  of 
'  his  bed,  to  the  propitious  goddefs  Bhadraca'li' j  in  the  centre  of  his 

manfion,  to  Brahma'  and  his  houfchold  God ; 

90.  «  To  all  the  Gods  affembled,  let  him  throw  up  his  oblation  in 

*  open  air  J  by  day,  to  the  fpirits,  who  walk  in  light;  and  by  night 

*  to  thofe,  who  walk  in  darknefs : 

91.  '  In 
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91.  *  In  the  building  on  his  houfetop,  or  behind  his  back,  let  him  caft 

*  his  oblation  for  the  welfare  of  all  creatures ;  and  what  remains  let 
'  him  give  to  the  Pitris  with  his  face  toward  the  fouth  : 

92.  *  The  (hare  of  dogs,  of  outcafts,   of  dogfeeders,  of  finful  men 

*  punifhed  with  elephantiafis  or  confumption,  of  crows,  and  of  reptiles, 

*  let  him  drop  on  the  ground  by  little  and  little. 

93.    *  A  Brahmen,   who   thus  each  day  (hall   honour   all   beings, 

*  will  go  to  the  higheft  region  in  a  ftraight  path,    with  an  irradiated 
form. 


i 


dft§*  When  he  has  performed  this  duty  of  making  oblations,  let  him 

*  caufe  his  gueft  to  take  food  before  himfelf ;  and  let  him  give  a  por- 

*  tion  of  rice,  as  the  law  ordains,  to  the  mendicant,  who  fludies  the 
'  Veda. 

95.  *  Whatever  fruit  (hall  be  obtained  by  that  ftudent,  as  the  reward 

*  of  his  virtue,  when  he  (hall  have  given  a  cow  to  his  preceptor,  ac- 

*  cording  to  law,  the  like  reward  of  virtue  (hall  be  obtained  by  the 

*  twice-born  houfe-keeper,  when  he  has  given  a  mouthful  of  rice  to 

*  the  religious  mendicant. 

96.  '  To  a  Brahmen^  who  knows  the  true  principle  of  the  Veda^  let 

*  him  prefcnt  a  portion  of  rice,  or  a  pot  of  water  garni(hed  with  fruit 

*  and  flowers,  due  ceremonies  having  preceded  : 

97.  *  Shares  of  oblations  to  the  gods,  or  to  the  manes,  utterly  peri(h, 

*  when  prefented,  through  delufion  of  mind,  by  men  regardleis  of  duty, 
'  to  fuch  ignorant  Brdhmens^  as  are  mere  a(hes  j 


'o 


98.  ♦  But 
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Q8.  *  But  an  ofFering  in  the  fire  of  a  facerdotal  mouth,  which  richly 

*  blazes  with  true  knowledge  and  piety,  will  releafe  the  giver  from 
'  diflrefs,  and  even  from  deadly  fin. 

99.  •  To  the  gueft,  who  comes  of  his  own  accord,  let  him  ofi^er  a 

*  feat  and  water,  with  fuch  food  as  he  is  able  to  prepare,  after  the  due 

*  rites  of  courtefy. 

100.  '  A  Brahmen,  coming  as  a  guefi:,  and  not  received  with  juft 

*  honour,  takes  to  himfelf  all  the  reward  of  the  houfe- keeper's  former 

*  virtue,  even  though  he  had  been  fo  temperate  as  to  live  on  the  glean- 

*  ings  of  harvefls,  and  fo  pious  as   to  make  oblations  in  five  diftinft 

*  fires.  •':Jt 

101.  '  Grafs  and  earth  to  fit  on,  water  to  wafh  the  feet,  and,  fourthly, 

*  affedionate  fpeech  are  at  no  time  deficient  in  the  manfions  of  the 

*  good,  although  they  may  be  indigent. 

102.  '  A  Brahmen,  ftaying  but  one  night  as  a  gueft,  is  called  an 

*  atifhi;  fince,  continuing  fo  fhort  a  time,  he  is  not  even  a  fojourner 

*  for  a  whole  tifhi,  or  day  of  the  moon. 

103.  '  The  houfe-keeper  muft  not  confider  as  an  atifhi  a  mere 

*  vifitor  of  the  fame  town,  or  a  Brahmen,  who  attends  him  on  bufinefs, 
'  even  though  he  come  to  the  houfe,  where  his  wife  dwells,  and  where 
'  his  fires  are  kindled. 

104.  '  Should  any  houfe-keepers  be  fo  fenfelefs,  as  to  feek,  on  pre- 
'  tence  of  being  gueils,  the  food  of  others,  they  would  fall  after  death, 

*  by  reafon  of  that  bafenefs,  to  the  condition  of  cattle  belonging  to  the 

*  giver  of  fuch  food. 

105.  *  No 
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105.  *  No  gueft  muft  be  diimiifed  in  the  evening  by  a  houfe-keeper : 

*  he  is  fent  bv  the  retirinsr  fun  ;  and,  whether  he  come  in  fit  feafon  or 

*  unfeafonablj,  he  muft  not  fojourn  in  the  houfe  without  entertain- 

*  ment. 

106.  •  Let  not  himfelf  eat  any  delicate  food,   without    alking  his 

*  gueft  to  partake  of  it :  the  fatisfaftion  of  a  gueft  will  afiTuredly  bring 

*  the  houfe-keeper  wealth,  reputation,  long  life,   and  a  place  in  heaven. 

107.  '  To  the  higheft  guefts  in  the   beft  form,  to  the  loweft  in 
'-  the  worft,  to  the  equal,  equally,  let  him  offer  feats,  refting  places, 

*  couches;  giving  them  proportionable  attendance,  when  they  depart; 
'  and  honour,  as  long  as  they  ftay. 

108.  *  Should  another  gueft  arrive,  when  the  oblation  to   all  the 

*  Gods  is  concluded,  for  him  alfo  let  the  houfe-keeper  prepare  food, 

*  according  to  his  ability ;  but  let  him  not  repeat  his  offerings  to  ani- 

*  mated  beings. 

log.  *  Let  no  Brahmen  gueft  proclaim  his  family  and  anceftry  for 

*  the  fake  of  an  entertainment;  fince  he,  who  thus  proclaims  them,  b 

*  called  by  the  wife  a  vantdfi,  or  foulfeeding  demon. 

110.  *  A  military  man  is  not  denominated  a  gueft  in  the  houfe  of  a 

*  Brahmen ;  nor  a  man  of  the  commercial  or  fervile  clafs ;  nor   his 

*  familiar  friend  j  nor  his  paternal  kinfman  ;  nor  his  preceptor : 

111.'  But,  if  a  warriour  come  to  his  houfe  in  the  form  of  a  gueft, 
«  let  food  be  prepared  for  him,  according  to  his  defire,  after  the  before 
'  mentioned  Brdhmens  have  eaten. 


112.  '  Even 
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112.  *  Even  to  a  merchant  or  a  labourer,  approaching  his  houfe  in 

*  the  manner  of  guefts,  let  him  give  food,  fhovving  marks  of  benevo- 

*  lence,  at  the  fame  time  with  his  domeflicks  : 

113.  •  To  others,  as  familiar  friends,   and  the  reft  before  named, 

*  who  come  with   afFedlion  to  his   place  of  abode,    let  him  ferve  a 

*  repaft  at  the  fame  time  with  his  wife  and  himfelf,  having  amply  pro- 

*  vided  it  according;  to  his  beft  means. 

114.  '  To  a  bride,  and  to  a  damfel,  to  the  fick,  and  to  pregnant 
'  women,  let  him  give  food,  even  before  his  guefts,  without  helitation, 

115.  *  The  idiot,  who  firft  eats  his  own  me(s,  without  having  pre- 

*  fented  food  to  the  perfons  juft  enumerated,  knows  not,  while  he  crams, 
^  that  he  v.' ill  himfelf  be  food  after  death  for  bandog's  and  vultures. 


■'O" 


llO.  '  After  the  repaft  of  the  Brahmen  gueft,  of  his  kinfmen,  and 

*  his  domefticks,  the  married  couple  may  eat  what  remains  untouched. 

117.  '  The  houfe-keeper,  having  honoured  fpirlts,  holy  fages,  men, 

*  progenitors,  and  houfehold  gods,    may  feed  on  what  remains  after 

*  thofe  oblations. 

118.  '  He,  who  eats  what  has  been  drefTed  for  himfelf  only,  eats 

*  nothing  but  fin:  a  repaft  on  what  remains,  after  the  facraments.  Is 

*  called  the  banq  ictof  the  good. 

lig.  *  After  a  year  from  the  reception   of  a  vifitor,  let  the  houfe- 

*  keeper  again  honour  a  king,  a  facrificer,  a  ftudent  returned  from  his 

*  preceptor,  a  fon  in  law,    a   father  iu  law,    and  a  maternal   uncle, 

*  with  a  madhuperca,  or  prefcnt  of  honey,  curds,  and  fruit. 

120.  '  A 
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120.  *  A  king  or  a  Brahmen,  arriving  at  the  celebration  of  the  facra- 

*  ment,  are  to  be  honoured  with  a  madhiiperca  ;  but  not,  if  the  facra- 

*  ment  be  over:  this  is  a  fettled  rule. 

121.  'In  the  evening,  let  the  wife  make  an  offering  of  the  drefled 

*  food,  but  without  pronouncing  any  text  of  the  Feda:  one  oblation  to 
'  the  aflembled  gods,    thence  named  Vmfwadeva,  is  ordained  both  for 

*  evening  and  morning. 

122.  '  From  month  to  month,  on  the  dark  day  of  the  moon,  let  a 
'  twice-born  man  having   finifhed  the  daily  facrament  of  the  Pitrzs, 

*  and  his  fire  being  ftill  blazing,  perform  the  folemn  frdddha,  called 
'  pinddnwdharya : 

123.  '  Sages  have  diftinguiflied  the  monthly  frdddha  by  the  title  of 

*  anwdharya,  or  after  eaten,  that  is,  eaten  after  the  pinda,  or  ball  of 

*  rice ;  and  it  mufl  be  performed  with  extreme  care,  and  with  flefh 

*  meat  in  the  beft  condition. 

124.  '  What  Brdhmens  muft  be  entertained  at  that  ceremony,  and 

*  who  muft  be  accepted,  how  many  are  to  be  fed,  and  with  what  fort 

*  of  food,  on  all  thofe  articles  without  omiffion,  I  will  fully  difcourfe. 

125.  *  At  the  frdddha  of  the  gods  he  may  entertain  two  Brahmens ; 

*  at  that  of  his  father,  paternal  grandfather,  and  paternal  great  grand- 

*  father,  three ;  or  one  only  at  that  of  the  gods,  and  one  at  that  for  his 

*  three  paternal  anccftors :   though  he  abound  in  wealth,  let  him  not 

*  be  folicitous  to  entertain  a  large  company. 

120.  '  A  large  company  deftroys  thefe  five  advantages;  reverence  to 

*  priefts,  propriety  of  time  and  place,  purity,  and  the  acquifition  of 

'  virtuous 
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<  virtuous  Brdhmem :    let   him   not,   therefore,   endeavour    to  feed  a 

*  fuperfluous  number. 

127.  *  This  aft  of  due  honour  to  departed  fouls,  on  the  dark  day  of 
«  the  moon,  is  famed  by  the  appellation  of  pitrya,  or  anceftral :  the 

*  legal  ceremony,  in  honour  of  departed  fpirits,  rewards  with  continual 

*  fruit  a  man  engaged  in  fuch  obfequies. 

128.  *  Oblations  to  the  gods  and  to  anceftors  (hould  be  given  to  a 

*  moft  reverend  Brahmen^   perfectly  converfant  with  the   Veda ;    fmce 

*  what  is  given  to  him  produces  the  greateft  reward. 

129.  '  By  entertaining  one  learned  man  at  the  oblation  to  the  gods 
'  and  at  that  to  anceftors,  he  gains  more  exalted  fruit,  than  by  feeding 

*  a  multitude,  who  know  not  the  holy  texts. 

130.  '  Let  him  inquire  into  the  anceftry,  even  in  a  remote  degree, 

*  of  a  Brahmen,   who  has  advanced  to  the  end  of  the  Veda :  fuch  a 

*  man,  if  fprung  from  good  men,  is  a  fit  partaker  of  oblations  to  gods 

*  and  to  anceftors;  fuch  a  man  may  juftly  be  called  an  atit'hi,  or  gueft. 

131.  '  Surely,  though  a  million  of  men,  unlearned  in  holy  texts, 

*  were  to  receive  food,    yet  a  fingle  man,    learned  in  fcripture,  and 

*  fully  fatisfied  with  his  entertainment,  would  be  of  more  value  than 

*  all  of  them  together. 

132.  '  Food,  confecrated  to  the  gods  and  the  manes,  muft  be  pre- 

*  fented  to  a  theologian  of  eminent  learning;  for  certainly,  when  hands 

*  are  fmeared  with  blood,  they  cannot  be  cleaned  with  blood  only,  nor 

*  can  Jin  be  removed  by  the  company  of  /inner  s. 

VOL.  III.  T  133.    '  As 


138  ON  MARRIAGE;   OR 

133.  *  As  many  mouthfuls  as  an  unlearned  man  fliall  fwallow  at  an 

*  oblation  to  the  gods  and  to  anceflors,  fo  many  redhot  iron  balls  muft 
'  the  giver  of  ihtfraddha  fwallow  in  the  next  world. 

134.  '  Some  Brdhmens  are  intent  on  fcriptural  knowledge;  others, 

*  on  auftere  devotion  ;  fome  are  intent  both  on  religious  aufterity  and 
'  on  the  fludy  of  the  Veda;  others,  on  the  performance  of  facred  rites  : 

135.  '  Oblations  to  the  manes  of  anceftors  ought  to  be  placed  with 
'  care  before  fuch  as  are  intent  on  facred  learning :  but  offerings  to  the 

*  gods  may  be  prefented,  with  due  ceremonies,    to  Brdhmens   of  all 

*  the  four  defcriptions. 

136.  '  There  may  be  a  Brahmen^  whofe  father  had  not  ftudied  the 

*  fcripture,  though  the  Ion  has  advanced  to  the  end  of  the  Veda ;  or 

*  there   may  be   one,  whofe  fon  has   not  read   the  Veda^  though   the 

*  father  had  travelled  to  the  end  of  it  : 

137.  '  Of  thofe   two   let  mankind  confider   him   as  the   fuperiour, 

*  whofe  father  had  ftudied  the  fcripture;  yet,  for  the  fake  of  performing 

*  rites  with  holy  texts,  the  other  is  worthy  of  honour. 

138.  '  Let  no  man,    at  the  prefcribed   obfequies,  give  food  to  an 
'  intimate  friend  ;   fince  advantage  to  a  friend  muft    be  procured  by 

*  gifts  of  different  property  :   to  that  Brahmen  let  the  performer  of  a 
'  frdddha  give  food,  whom  he  confiders  neither  as  a  friend  nor  as  a  foe. 

I3g,  '  For  him,  whofe  obfequies  and  offerings  of  clarified  butter  are 

*  provided  chiefly  through  friendihip,  no   fruit  is  referved  in  the  next 
'  life,  on  account  either  of  his  obfequies  or  of  his  offerings. 

140.  *  The 
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140,  *  The  man,  who,  through  delufiou  of  intelled,  forms  temporal 
'  connexions  by  obfequies,  is  excluded  from  heavenly  manfions,  as  a 

*  o-iver  of  the  fraddha  for  the  fake  of  friendfhip,  and  the  meaneft  of 

*  twice-born  men  : 


141.  '  Such  a  convivial  prefent,  by  men  of  the  three  highcft  claffes, 
'  is  called  the  gift  of  Pisdchas,  and  remains  fixed  here  below,  like 
'  a  blind  cow  in  one  flail. 

142.  '  As  a  hulhandman,  having  fown  feed  in  a  barren  foil,  reaps 
'  no  grain,    thus  a  performer  of    holy   rites,    having    given    clarified 

*  butter  to  an  unlearned  Brahmen,  attains  no  reward  in  heaven  ; 

143.  '  But  a  prefent  made,  as  the  law  ordains,  to  a  learned  theolo- 

*  o-ian,  renders  both  the  giver  and  the  receiver  partakers  of  good  fruits 

*  in  this  world  and  in  the  next. 

144.  '  If  no  learned  Brahmen  be  at  hand,  he  may  at  his  pleafure 

*  invite  a  friend  to  the  fraddha,  but  not  a  foe,  be  he  ever  fo  learned  ; 

*  fince  the  oblation,   being  eaten  by  a  foe,   lofes  all  fruit  in  the  life 

*  to  come. 

145.  '  With  great  care  let  him  give  food  at  the  fraddha  to  a  prieft, 

*  who    has   gone  through  the   fcripture,    but   has  chiefly   ftudied   the 

*  Rigveda ;  to  one,  who  has  read  all  the  branches,  but  principally  thofe 

*  of  the  Yajufh ;  or  to  one,  who  has  finifhed  the  whole,  with  particular 

*  attention  to  the  Sdman  : 

14^.  '  Of  that  man,  whofe  oblation  has  been  eaten,  after  due  ho- 

*  nours,  by  any  one  of  thofe  three  Brdhmens,  the  anceftors  are  con- 

*  ftantly  fatisfied  as  high  as  the  feventh  perfon,  or  to  the  fixth  degree. 

147.  *  This 
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147.  *  This  is  the  chief  rule  in  ofFering  the  frdddha  to  the  gods  and 

*  to  anceftors ;  but  the  following  may  be  confidered  as  a  fubfidiary 

*  rule,  where  no  fuch  learned  priejis  can  be  founds  and  is  ever  obferved 

*  by  good  men  : 

148.  '  Let  him  entertain  his  maternal  grandfather,  his  maternal 
'  uncle,  the  fon  of  his  fifter,  the  father  of  his  wife,  his  fpiritual  guide, 
'  the  fon  of  his  daughter,  or  her  hufband,  his  maternal  coufin,  his 
'  officiating  prieft,  or  the  performer  of  his  facrifice. 

149.  *  For  an  oblation  to  the  gods,  let  not  the  man,  who  knows  what 

*  is  law,  fcrupuloufly  inquire  into  the  parentage  of  a  Brahmen  j    but 
'  for  a  prepared  oblation  to  anceftors,  let  him  examine  it  with  ftrid  care. 

150.  *Thofe  Brahmens,  who  have  committed  any  inferiour  theft  or 

*  any  of  the  higher  crimes,  who  are  deprived  of  virility,  or  who  profefs 

*  a   difbelief  in  a  future   ftate.  Menu   has  pronounced  unworthy  of 

*  honour  at  2l  frdddha  to  the  gods  or  to  anceftors. 

151.  *  To  a  ftudent  in  theology,  who  has  not  read  the  Veda,  to  a 

*  man  punijhed  for  paji  crimes  by  being  born  without  a  prepuce,  to  a 

*  gamefter,  and  to  fuch,  as  perform  many  facrifices  for  other  men,  let 

*  him  never  give  food  at  the  facred  obfequies. 

152.  •  Phylicians,  imageworftiippers  for  gain,    fellers  of  meat,  and 

*  fuch  as  live  by  low  traffick,  muft  be  ftiunned  in  oblations  both  to  the 

*  deities  and  to  progenitors. 

153.  *  A  public  fcrvant  of  the  whole  town,  or  of  the  prince,  a  man 

*  with  whitlows  on  his  nails,  or  with  black  yellow  teeth,  an  oppofer  of 

*  his  preceptor,  a  deferter  of  the  facred  fire,  and  an  ufurer, 

154.  '  A 
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154.  'A  phthifical  man,  a  feeder  of  cattle,  one  omitting  the  five 

*  great  facraments,  a  contemner  of  Brdhmens,  a  younger  brother  mar- 
«  ried  before  the  elder,  an  elder  brother  not  married  before  the  younger, 
'  and  a  man,  who  fubfills  by  the  wealth  of  many  relations, 

155.  'A  dancer,  one  who  has  violated  the  rule  of  chaftity  in  the 

*  firft  or  fourth  order,   the   huiband  of  a  Sudra,  the  fon  of  a  twice- 

*  married  woman,  a  man  who  has  loft  one  eye,   and  a  hufband  in 

*  whofe  houfe  an  adulterer  dwells, 

150.  '  One  who  teaches  the  Veda  for  wages,   and  one  who  gives 

*  wages  to  fuch  a  teacher,  the  pupil  of  a  Sudra,  and  the  Sudra  prc- 

*  ceptor,  a  rude  fpeaker,  and  the  fon  of  an  adulterefs,  born  either 
'  before  or  after  the  death  of  the  hufband, 

157.  '  A  forfaker,  without  juft  caufe,  of  his  mother,  father,  or  pre- 
'  ceptor,  and  a  man  who  forms  a  connexion,  either  by  fcriptural  or 

*  connubial  affinity,  with  great  fmners, 

158.  *  A  houfeburner,  a  giver  of  poifon,  an  eater  of  food  offered 
'  by  the  fon  of  an  adulterefs,  a  feller  of  the  moonplant,  a  /pedes  of 
'  mountain  rue,  a  navigator  of  the  ocean,  a  poetical  encomiaft,  an  oil- 

*  man,  and  a  fuborner  of  perjury, 

15g.  *  A  wrangler  with  his  father,  an  employer  of  gamefters  for  his 

*  own  benefit,  a  drinker  of  intoxicating  fpirits,  a  man  punifhed  for 
'  fin  with  elephantiafis,  one  of  evil  repute,  a  cheat,   and  a  feller  of 

*  liquids, 

160.  '  A  maker  of  bows  and  arrows,  the  hufband  of  a  younger  fifter 
'  married  before  the  elder  nf  the  whole  bloody  an  injurer  of  his  friend, 

the 
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*  the  keeper  of  a  gaminghoufe,  and  a  father  m{lru6ted  m  the  Fe'Ja  by 
'  his  own  Ton, 

161.  '  An  cpileptick  perfon,  one  who  has  the  eryfipelas  or  the 
'  leprofy,  a  common  informer,  a  lunatick,  a  blind  man,  and  a  defplfer 
'  of  fcripture,  muft  all  be  fhunned. 

162.  '  A  tamer  of  elephants,  bulls,  horfes,  or  camels,  a  man  who 
'  fubfifls  by  aftrology,  a  keeper  of  birds,  and  one  who  teaches  the  ufe 

*  of  arms, 

1O3.  '  He,  who  diverts  watercourfes,  and  he,  who  is  gratified  by 
'  obftrufting  them,  he,  who  builds  houfes  for  gain,  a  meflenger,  and  a 

*  planter  of  trees  for  fay, 

164.  *  A  breeder  of  fporting  dogs,  a  falconer,  a  feducer  of  damfels,  a 

*  man  delighting  in  mifchief,  a  Brahmen  living  as  a  Sudra,  a  facrificer 

*  to  the  inferiour  gods  only, 

165.  *  He,  who  obferves  not  approved  cuftoms,  and  he,  who  regards 
'  not  prefcribed  duties,  a  conftant  importunate  alker  of  favours,  he, 
'  who  fupports  himfelf  by  tillage,   a  clubfooted  man,  and  one  defpifed 

*  by  the  virtuous, 

16O.  'A  (hepherd,  a  keeper  of  bufFalos,  the  hufband   of  a  twice- 

*  married  woman,  and  the  remover  of  dead  bodies  for  pay,  are  to  be 

*  avoided  with  great  care. 


& 


167.  '  Thofe  lowcft  of  Brdhmens,  whofe  manners  are  contemptible, 

*  who  are  not  admiffible  into  company  at  a  repaft,  an  exalted  and 

•  learned  prieft  muft  avoid  at  hothj'rdddhas. 

1O8.  *  A 
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168.  *  A  Brahmen,  unlearned   in  holy  writ,  is  extingulfhed  in  an 

*  inftant,   like   a  fire  of  dry  grafs  :  to  him   the  oblation  muft  not  be 

*  given  ;  for  the  clarified  butter  muft  not  be  poured  on  afhes. 

169.  *  What  retribution  is   prepared  in  the  next  life  for  the  giver 
'  of  food  to  men  inadmiffible  into  company,  at  t.\\Q  frddJha  to  the  gods 

*  and  to  anceftors,  I  will  now  declare  without  omilfion. 

170.  '  On  that  food,  which  has  been  given  to  Brdhmens,  who  have 

*  violated  the  rules  of  their  order,  to  the  younger  brother  married  before 

*  the  elder,  and  to  the  reil,  who  are  not  admiffible  into  company,  the 

*  RacJJjaJes  eagerly  feaft. 

171.  '  He,  who  makes  a  marriage  contra6l  with  the  connubial  fire, 
'  while  his  elder  brother  continues  unmarried,  is  called  a  perivettrt',  and 

*  the  elder  brother,  a.  pen'vifti : 

172.  'The  perivettri,    the  perivifii,    the  damfel  thus  wedded,    the 

*  giver  of  her  in  wedlock,    and,   fifthly,   the  performer  of  the  nuptial 
'  facrifice,  all  fink  to  a  region  of  torment. 

173.  '  He,  who  lafcivioufly  dallies  with  the  widow  of  his  deceafed 

*  brother,  though  fhe  be  legally  married  to  him,  is  denominated  the 
'  hufband  of  a  didhifiu. 

174.  '  Two  fons,  named  a  cunda  and  a  golaca,  are  born  in  adultery  ; 

*  the  cunda,  while  the  hufband  is  alive,  and  the  golaca,  when  the  huf- 

*  band  is  dead  : 

175.  •  Thofe  animals  begotten  by  adulterers,  deftroy,  both  in  this 
'  world  and  in  the  next,  the  food  prefented  to  them  by  fuch,  as  make 
'  oblations  to  the  gods  or  to  the  manes. 

170.  *  The 
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1/6.  *  The  foolifli  giver  of  ^frdddha  lofes,  in  a  future  life,  the  fruit 

*  of  as  many  admiffible  guefts,  as  a  thief  or  the  like  perfon,  inadmiflible 
'  into  company,  might  be  able  to  fee. 

177.  '  A  blind  man,  placed  where  one  with  eyes  might   have  fecn, 

*  deftroys  the  reward  of  ninety ;   he,   who  has  loft  one  eye,  of  fixty  j 

*  a  leper,  of  a  hundred  ;  one  punifhed  with  elephantiafis,  of  a  thou- 
'  fand. 

1/8.  *  Of  the  gift  at  a  frdddha  to  as  many  Brdhmens,  as  a  facrificer 
'  for  a  Sudra  might  be  able  to  touch  on  the  body,  the  fruit  is  loft  to  the 

*  giver,  if  he  invite  fuck  a  wretch ; 

1 79.  *  And  if  a  Brahmen,  who  knows  the  Feda,  receive  through  covet- 

*  oufnefs  a  prefent  from  fuch  a  facrificer,  he  fpeedily  finks  to  perdition, 

*  like  a  figure  of  unburnt  clay  in  water. 

180.  '  Food,  given  to  a  feller  of  the  moonplant,  becomes  ordure  in 

*  another  world  ;  to  a  phyfician,  purulent  blood  j  and  the  giver  will  he 

*  a  reptile  bred  in  them :  if  offered  to  an  imageworftiipper,   it  is  thrown 

*  away  ',  if  to  an  ufurer,  infamous. 

181.  '  That,  which  is  given  to  a  trader,  endures  neither  in  this  life 

*  nor  in  the  next,  and  that  beftowed  on  a  Brahmen,  who  has  married 

*  a  widow,  refembles  clarified  butter  poured  on  afties  as  an  oblation  to 
'  fire, 

182.  *  That  food,  which  is  given  to  other  bafe  inadmiflible  men 
«  before  mentioned,  the  wife  have  pronounced  to  be  no  more  than  ani- 
»  mal  oil,  blood,  flefh,  (kin,  and  bones. 

183.  *  Now 
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183.  *  Now  learn  comprehenfively,  by  what  Brdhmens  a  company 

*  may  be  purified,  when  it  has  been  defiled  by  inadmiffible  pcrfons ; 
'  Brdhme7is,  the  chief  of  their  clafs,  the  purifiers  of  every  affembly. 

184.  '  Thofe  priefts  muft  be  confidered  as  the  purifiers  of  a  company, 

*  who  are  moft  learned  in  all  the  Vedas  and  all  their  Jlngas,  together 

*  with  their  defcendants,  who  have  read  the  whole  fcripture : 

185.  *  A  pried  learned  in  a  principal  part  of  the  Yajurveda ;  one, 

*  who  keeps  the  five  fires  conflantly  burning ;  one  Ikilled  in  a  principal 
'  part  of  the  Rigveda ;  one,  who  explains  the  fix  Veddngas ;  the  fon  of  a 

*  Brd/imi,  or  woman  married  by  the  Brdhma  ceremony  j  and  one,  who 
'  chants  the  principal  Sdman  ; 

180.  '  One,  who  propounds  the  fenfe  of  the  Vedas,  which  he  learnt 

*  from  his  preceptor,  a  ftudent,  who  has  given  a  thoufand  cows  for 

*  pious  ufes,  and  a  Brahmen  a  hundred  years  old,  muft  all  be  confidered 

*  as  the  purifiers  of  a  party  at  a  frdddha. 

187.  '  On  the  day  before  the  facred  obfequies,  or  on  the  very  day 

*  when  they  are  prepared,  let  the  performer  of  them  invite,  with  due 

*  honour,  fuch  Brdhmens  as  have  been  mentioned  ;  itfually  one  fuperiour, 

*  who  has  three  inferiour  to  him. 

188.  *  The  Brdhmen,  who  has  been  invited  to  a  frdddha  for  departed 

*  anceftors,  muft  be  continually  abftemious ;  he  muft  not  even  read 

*  the  Fedas ;  and  he,  who  performs  the  ceremony,  muft  aft  in  the  fame 


1 89.  *  Departed  anceftors,  no  doubt,  are  attendant  on  ftich  invited 

*  Brdhmens;   hovering  around  them  like  pure  fpirits,  and  fitting  by 

*  them,  when  they  are  feated. 

VOL.  III.  u  190.  *  The 
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190.  *  The  prieft,  who  having  been  duly  invited  to  difrdddha,  breaks 

*  the  appointment,  commits  a  grievous  offence,  and,  in  his  next  birth, 
'  becomes  a  hog. 

igi.  *  He,  who  carefles  a  Sudra  woman,  after  he  has  been  invited 

*  to  facred  obfequies,  takes  on  himfelf  all  the  fui,  that  has  been  com- 

*  mitted  by  the  giver  of  the  repall. 

192.  *  The  Pitris,  or  great  progenitors,  are  free  from  wrath,  intent 
on  purity,  ever  exempt  from  fenfual  paflions,  endued  with  exalted 

'  qualities  :  they  are  primeval  divinities,  who  have  laid  arms  afide. 

193.  *  Hear   now    completely,    from    whom    they    fprang ;    who 

*  they  are  ;    by  whom,  and  by  what  ceremonies,  they  are  to  be  ho- 

*  noured. 

194.  '  The  fons  of  Mari'chi  and  of  all  the  other  Rtjhis,  who  were 

*  the  off>pring  of  Menu,  fon  of  Brahma',  are  called  the  companies 
'  of  Pitrh,  or  forefathers. 

195.  *  The  S6?nafads,  who  fprang  from  Vira'j,  are  declared   to  be 

*  the  anceftors  of  the  Sddhyas ;  and  the  Agnifiwattas,  who  are  famed 
'  among  created  behigs  as  the  children  of  Mari'chi,  to  be  the  proge- 
'  nitors  of  the  Devas. 

igO.  '  Oi  the.  Daltyas^  the   Ddnavas,   the    Yacjhas,  the  Gandharvas, 

*  the  Uragas,   or  Serpents,  the  RacJJjafes,  the  Garudas,  and  the  Cinna- 

*  ras,  the  anceflors  are  Barhijhads  delcendcd  from  Atri  ; 

197.  *    Of    Brdhmens,  thofe    named    Sdmapas ',    of   Cpatriyas,     the 

*  Havijhmats;    of    Vafyas^     thofe    called    A'jyapas;    of    Sudras^     the 

*  Siicdlins: 

198.  '  The 
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198.  '  The  Somapas  defcended  from  Me,  Bhrigu;  the  Havifhmats, 

*  from  Angiras  ;  the  A'jyapas,  from  Pul AST ya;  the  Sucdlins,  from 

*  Vasisht'ha. 


199.  '  Thofe  who  are,  and  thofe  who  are  not,  confumable  by  fire, 

*  called  Agnidagdhas y  and  Anagnidagdhas,    the  Cdvyas,  the  BarhijJmds, 

*  the  AgniJI^wdttas,  and  the  Saumyas,  let  mankind  confider  as  the  chief 
'  progenitors  of  Brdhmens. 

200.  '  Of  thofe  juft  enumerated,  who  are  generally  reputed  the  prin- 

*  cipal  tribes  of  Pitr is,  the  Cons  and  grandfons  indefinitely,  are  alfo  in 

*  this  world  confidered  as  great  progenitors. 

201.  '  From  the  Rijlm  come  the  Pitris,  or  patriarchs;    from  the 

*  Pitris,  both  Devas  and  Ddnavas ;  from  the  Divas,  this  whole  world 

*  of  animals  and  vegetables,  in  due  order. 

202.  *  Mere  water,  ofi^ered  with  faith  to  the  progenitors  of  men,  in 

*  veffels  of  fil ver,  or  adorned  with  filver,  proves  the  fource  of  incorruption . 

203.  '  An  oblation  by  Brdhmens  to  their  anceftors  tranfcends  an  ob- 

*  lation  to  the  deities ;  becaufe  that  to  the  deities  is  confidered  as  the 

*  opening  and  completion  of  that  to  anceftors. 

204.  '  As  a  prefervative  of  the  oblation  to  the  patriarchs,  let   the 
'  houfe-keeper  begin  with  an  offering  to  the  gods;  for  the  RacJJjofes 

*  rend  in  pieces  an  oblation  which  has  no  fuch  prefervative. 

205.  '  Let  an  off'ering  to  the  gods  be  made  at  the  beginning  and  end 

*  of  the  frdddha :  it  muft  not  begin  and  end  with  an  off^ering  to  ancef- 

*  tors ;  for  he,  who  begins  and  ends  it  with  an  oblation  to  the  Pitris, 

'  quickly  perifhes  with  his  progeny. 

20O.  '  Let 
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206.  '  Let  the  Brahmen  fmear  with  cowdung  a  purified  and  fequei- 
'  tered  piece  of  ground;  and  let  him  with  great  care  feled  a  place 

*  with  a  declivity  toward  the  fouth  : 

207.  '  The  divine  manes  are  always  pleafed  with  an  oblation  in 
'  empty  glades,  naturally  clean,  on  the  banks  of  rivers,  and  in  folitary 
'  fpots. 

208.  '  Having  duly  made  an  ablution  with  water,  let  him  place  the 

*  invited  Brdhmens,  who  have  alfo  performed  their  ablutions,  one  by 
'  one,  on  allotted  feats  purified  with  f«j^-grafs. 

2og.  '  When  he  has  placed  them  with  reverence  on  their  feats,  let 

*  him  honour  them  (having   firft  honoured  the   gods)    with  fragrant 


*  garlands  and  fweet  odours. 


210.  *  Having  brought  water  for  them  with  cus'a-gvdSs  and  tila,  let 

•  the  Brahmen,  with  the  Brdhmens,  pour  the  oblation,  as  the  law  diredls, 

•  on  the  holy  fire. 

211.  *  Firft,  as  it  is  ordained,  having  fatisfied  Agni,  So'ma,  Yama, 
'  with  clarified  butter,  let  him  proceed  to  fatisfy  the  manes  of  his 
'  progenitors. 

212.  *  If  he  have  no  confecrated  fire,  as  if  he  be  yet  unmarried,  or  his 

•  wife  be  juji  deceafed,  let  him  drop  the  oblation  into  the  hand  of  a 

•  Brdlmen  ;  iince,  what  fire  is,  even  fuch  is  a  Brdhmen ;  as  priefts,  who 
'  know  the  Veda  declare  : 

213.  '  Holy  fages  call  the  chief  of  the  twice-born  the  gods  of 
'  obfequies,  free  from  wrath,  with  placid  afpedls,  of  a  primeval  race, 

•  employed  in  the  advancement  of  human  creatures. 

214.  '  Having 
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214.  •  Having  walked  in  order  from  eaft  to  fouth,  and  thrown  into 

*  the  fire  all  the  ingredients  of  his  oblation,  let  him  fprinkle  water  on 
'  the  ground  with  his  right  hand. 

215.  '  From  the  remainder  of  the  clarified  butter  having  formed 

*  three  balls  of  rice,  let  him  offer  them,  with  fixed  attention,  in  the 

*  fame  manner  as  the  water,  his  face  being  turned  to  the  fouth  : 

216.  *  Then,  having  offered  thofe  balls,    after  due  ceremonies  and 

*  with  an  attentive  mind,  to  the  manes  of  his  father  ^  his  paternal  grand- 

*  father,  and  great  grandfather,   let  him  wipe  the  fame  hand  with  the 

*  roots  of  ens' a,  which  he  had  before  ufed,   for  the  fake  of  his  paternal 

*  ancejiors  in  the  fourth,  fifth,  and  fixth  degrees,  who  are  the  partakers 

*  of  the  rice  and  clarified  butter  thus  wiped  off. 

217.  '  Having  made  an  ablution,  returning  toward  the  north,  and 

*  thrice  fuppre/iing  his  breath  (lowly,  let  him  falute  the  gods  of  the 

*  fix  feafons,  and  the  Pitris  alfo,  being  well  acquainted  with  proper 

*  texts  of  the  Veda. 

218.  '  Whatever  water  remains  in  his  ewer,    let  him  carry  back 

*  deliberately  near  the  cakes  of  rice  j  and,  with  fixed  attention,  let  him 

*  fmell  thofe  caket,  in  order  as  they  were  offered : 

219.  '  Then,  taking  a  fmall  portion  of  the  cakes  in  order,  let  him 

*  firft,  as  the  law  dire6ls,  caufe  the  Brdhmens  to  eat  of  them,  while 

*  they  are  feated. 

220.  '  If  his  father  be  alive,    let    him   offer   the  frdddha    to  his 

*  anceftors  in  three  higher  degrees  ;    or  let  him  caufe  his  own  father  to 

*  eat,  as  a  Brahmen,  at  the  obfequics  : 

221.  *  Should 
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221.  '  Should    his  father  be  dead,    and   his  grandfather  Hving,    let 

*  him,  in  celebrating  the  name  of  his  father,    that  is,    in  performing 
'  obfequies  to  him,  celebrate  alfo  his  paternal  great  grandfather ; 

222.  *  Either  the  paternal  grandfather  may  partake  of  the  frdddha 
'  (fo  has  Menu  declared)  or  the  grandfon,  authorized  by  him,  may 

*  perform  the  ceremony  at  his  difcretion. 

223.  '  Having   poured  water,    M'ith  c«/<7-grafs  and   tila,    into  the 

*  hands  of  the  Brdhmens,    let  him  give  them  the  upper  part  of  the 

*  cakes,  faying,  "  Swadha  to  the  manes  !" 

224.  *  Next,  having  himfelf  brought  with  both  hands  a  veffel  full 
'  of  rice,  let  him,  ftill  meditating  on  the  Pitris,  place  it  before  the 

*  Brdhmens  without  precipitation. 

225.  *  Rice  taken  up,  but  not  fupported  with  both  hands,  the  male- 

*  volent  Afuras  quickly  rend  in  pieces. 

226.  *  Broths,  potherbs,   and  other  eatables  accompanying  the  rice, 

*  together  with  milk  and  curds,   clarified  butter  and  honey,  let  him 
'  iirft  place  on  the  ground,  after  he  has  made  an  ablution  ;  and  let  his 

*  mind  be  intent  on  no  other  obje6t : 

227.  '  Let  him  add  fpiced  puddings,  and  milky  meffes  of  various 

*  forts,  roots  of  herbs  and  ripe  fruits,  favoury  meats,  and  fweet  fmelling 

*  drinks. 

228.  '  Then  being  duly  purified,  and  with  perfe6l  prcfence  of  mind, 

*  let  him  take  up  all  the  difhes  one  by  one,  and  prefent  them  in  order 
'  to  the  Brdhmens,  proclaiming  their  qualities. 

229.  ♦  Let 
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229.  *  Let  him  at  no  time  drop  a  tear ;  let  him  on  no  account  be 

*  ano-ry  ;   let  him  fay  nothing  falfe  ;    let  him  not  touch  the  eatables 

*  with  his  foot ;  let  him  not  even  (hake  the  diHies  : 

230.  *  A  tear  fends  the  mefles  to  refllefs  ghofts ;    anger,   to  foes; 

*  falfehood,    to  dogs ;   contaft  with   his  foot,     to  demons ;    agitation, 

*  to  finners. 

231.  '  Whatever  is  agreeable  to  the  Brdhmens,  let  him  give  without 

*  envy  ;    and  let  him  difcourfe  on  the  attributes  of  God  :   fuch  dif- 

*  courfe  is  expected  by  the  manes. 

232.  'At  the  obfequies  to  anceftors,  he  muft  let  the  Brdhmens  hear 
'  paffages  from  the  Veda,  from  the  codes  of  law,  from  moral  tales, 

*  from   heroick   poems,    from    the    Purdnas,    and    from    theological 

*  texts. 

233.  *  Himfelf  being  delighted,  let  him  give  delight  to  the  Brdhmens^ 

*  and  invite  them  to  eat  of  the  provifions  by  little  and  little  ;  attraAing 

*  them  often  with  the  drcffed  rice  and  other  eatables,  and  mentionino; 

*  their  good  properties. 

234.  '  To  the  fon  of  his  daughter,  though  a  ftudent  in  theology,  let 

*  him  carefully  give  food  at  the  frdddha;  offering  him  a  blanket  from 

*  Nipdl  as  his  feat,  and  fprinkling  the  ground  with  tila : 

235.  '  Three  things  are  held  pure  at  fuch  obfequies,  the  daughter's 

*  fon,  the  Nepal  blanket,  and  the  tila ;  and  three  things  are  praifed  in 

*  it  by  the  wife,  cleanlinefs,  freedom  from  wrath,  and  want  of  pre- 
'  cipitate  halle. 

236.  *  Let 
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236.  '  Let  all  the  drefled  food  be  very  hot ;  and  let  the  Brdhmens 
'  eat  it  in  filence  ;  nor  let  them  declare  the  qualities  of  the  food,  even 
'  though  afked  by  the  giver. 

237.  '  As  long  as  the  mefles  continue  warm,  as  long  as  they  eat  in 

*  filence,  as  long  as  the  qualities  of  the  food  are  not  declared  by  them, 
'  fo  long  the  manes  feaft  on  it. 

238.  *  What  a  Brahmen  eats  with  his  head  covered,  what  he  eats 

*  with  his  face  to  the  fouth,  what  he  eats  with  fandals  on  his  feet,  the 
'  demons  alTuredly  devour. 

239.  '  Let  not  a  Chandala^  a  townboar,  a  cock,  a  dog,  a  woman 

*  in  her  courfes,  or  an  eunuch,  fee  the  Brdhmens  eating  : 

240.  *  That,  which  any  one  of  them  fees  at  the  oblation  to  fire, 

*  at  a  folemn  donation  of  cows  and  gold,  at  a  repafl  given  to  Brdhmens^ 

*  at  holy  rites  to  the  gods,  and  at  the  obfequies  to  anceftors,  produces 

*  not  the  intended  fruit : 

241.  *  The  boar  deftroys  it  by  his  fmell ;  the  cock,  by  the  air  of  his 

*  wings ;  the  dog,  by  the  caft  of  a  look ;  the  man  of  the  loweft  clafs, 

*  by  the  touch. 

242.  *  If  a  lame  man,  or  a  man  with  one  eye,  or  a  man  with  a 

*  limb  defedive  or  redundant,   be  even  a  fervant  of  the  giver,  him 

*  alfo  let  his  matter  remove  from  the  place. 

243.  '  Should  another  Brahmen,  or  a  mendicant,  come  to  his  houfe 
'  for   food,    let   him,    having  obtained    permiflion    from   the   invited 

*  Brdhmensy  entertain  the  llrangcr  to  the  beft  of  his  power. 

244.  *  Having 
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244.  *  Having  brought  together  all  the  forts  of  food,  as  dreffed  rice 

*  and  the  like,  and  fprinkling  them  with  water,  let  him  place  them 

*  before  the  Brdhmens,  who  have  eaten ;  dropping  fome  on  the  blades  of 

*  cns'SL-grafs,  which  have  beenfpread  on  the  ground. 

245.  *  What  remains  in  the  difhes,  and  what  has  been  dropped  on 

*  the  blades  of  cusa,  muft  be  confidered   as  the  portion   of  deceafed 

*  Brdhmens,  not  girt  with  the  facrificial  thread,  and  of  fuch  as  have 
'  deferted  unreafonably  the  women  of  their  own  tribe. 

240.  '  The  refidue,  that  has  fallen  on  the  ground  at  the  frdddha  to 

*  the  manes,  the  wife  have  decided  to  be  the  fhare  of  all  the  fervants, 

*  who  are  not  crooked  in  their  ways,  nor  lazy  and  ill  difpofed. 

247.  '  Before  the  obfequies  to  anceftors  as  far  as  the  fixth  deo-ree, 
'  they  muft  be  performed  to  a  Brahmen  recently   deceafed  ;   but  the 

*  performer  of  them  muft  in  that  cafe  give  the  frdddha  without    the 

*  ceremony  to   the  Gods,  and  offer  only  one   round  cake;   and  thefe 

*  obfequies  for  a  fngle  ancefior  Jhould  be  annually  performed  on  the  day 

*  of  his  death  : 

248.  '  When,  afterwards,  the  obfequies   to  anceftors  as  far  as  the 
'  fixth  degree,  inclufively  of  him,  are  performed  according  to  law,  then 

*  muft  the  offering  of  cakes  be  made  by  the  defcendants  in  the  manner 

*  before  ordainedyir  the  monthly  ceremonies. 

240.  '  That  fool,  who,   having  eaten  of  the  frdddha,   gives  th? 

*  refidue  of  it  to  a  man  of  the  fervile  clafs,  falls  headlong  down  to  the 
'  hell,  named  Cdlafutra. 

VOL.  III.  X  250.  '  Should 
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250.  *  Should  the  eater  of  ^fraddha  enter,  on  the  fame  day,  the  bed 

*  of  a  feducing  woman,  his  anceftors  would  fleep  for  that  month  on  her 

*  excrement. 

251.  '  Having,  by  the  v^orA  fw  adit  am,  aiked  the  Brahmens  if  they 

*  have  eaten  well,  let  him  give  them,  being  fatisfied,  water  for  an 

*  ablution,  and  courteoufly   fay  to  them :    "  Reft  either   at   home  or 
"  here." 

252.  *  Then  let  the  Brahmens  addrefs  him,  {zymg  fwadhd ;  for,  in 

*  all  ceremonies  relating  to  deceafed  anceftors,  the  word  fwadhd  is  the 
'  higheft  benifon. 

253.  '  After  that,  let  him  inform  thofe,  who  have  eaten,  of  the  food 

*  which  remains  ;  and,  being  inftrufted  by  the  Brahmens,  let  himdiipofe 

*  of  it,  as  they  may  dired:. 

254.  *  At  the  clofe  of  the/rdddha  to  his  anceftors,  he  muft  afk,  if  the 

*  Brahmens  are  fatisfied,  by  the  wovdifivadita;  after  that  for  his  family, 

*  by  the   word  fujruta  ;  after  that  for  his  own   advancement,  by  the 

*  vf  or  A  fampanna ;  after  that,  which  has  been  offered  to  the  gods,  by  the 

*  word  ruchita. 

255.  '  The  afternoon,  the  f«/<7-grafs,  the  cleanfmg  of  the  ground, 

*  the  tilas,  the  liberal  gifts  of  food,  the  due  preparation  for  the  repaft, 

*  and  the  company  of  moft  exalted  Brahmens,  are  true  riches   in  the 
'  obfequies  to  anceftors. 

256.  '  The  blades  of  cu^a,    the  holy  texts,    the  forenoon,    all  the 

*  oblations,    -which  -will  prefently   be   enumerated,    and   the  purification 

'  before 
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*  before  mentioned,  are  to  be  confidcred  as  wealth  in  t\\&  frdddha  to  the 

*  gods : 

257.  *  Such  wild  grains  as  are  eaten  by  hermits,  milk,  the  juice  of 
'  the  moonplant,  meat  untainted,  and  fait  unprepared  by  art,  are 
'  held  things  fit,  in  their  own  nature,  for  the  laft  mentioned  offering. 

•  258.  '  Having  difmiffed   the  invited  Brdhmem,    keeping  his   mind 

*  attentive,  and  his  fpeech  fuppreffed,  let  him,  after  an  ablution,  look 

*  toward  the  fouth,  and  alk  thefe  bleflings  of  the  Pkfis  : 

25g.  "  May  generous  givers  abound  in  our  houfe  !  may  the  fcriptures 
*'  be  ftudied,  and  progeny  increafe,  in  it !  may  faith  never  depart  from 
"  us  !  and  may  we  have  much  to  beftow  on  the  needy !" 

260.   *  Thus  having   ended  the  frdddha,  let  him  caufe  a   cow,    a 

*  prieft,  a  kid,  or  the  fire,   to  devour  what  remains  of  the  cakes  j  or 

*  let  him  caft  them  into  the  waters. 

2C1,  '  Some  make  the  ofirering  of  the  round  cakes  after  the  repaft  of 
'  the  Brahmens  j  fome  caufe  the  birds  to  eat  what  remains,  or  caft  it 

*  into  water  or  fire. 

262.  '  Let  a  lawful  wife,  ever  dutiful  to  her  lord,  and  conftantly 

*  honouring  his  anceftors,  eat  the  middlemoft  of  the  three  cakes,  or 

*  that  offered  to  his  paternal  grandfather,  with  due  ceremonies,  praying 
'  for  offspring  : 

263.  *  So  may  fhe  bring  forth  a  Ton,  who  wiU  be  longlived,  famed, 

*  and  ftrongminded,  wealthy,  having  numerous  defcendants,  endued  with 

*  the  beft  of  qualities,  and  performing  all  duties  religious  and  civil. 

204.  '  Then, 
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264.  *  Then,  having  wafhcd  both  his  hands  and  fipped  water,  let 
'  him  prepare  fome  rice  for  his  paternal  kinfmen ;  and,  having  given  it 

*  them  with  due  reverence,  let  him  prepare  food  alfo  for  his  maternal 

*  relations. 

265.  '  Let  the  refidue  continue  in  its  place,  until  the  Brdhmens  have 

*  been  difmilfed  ;  and  then  let  him  perform  the  remaining  domeftick 

*  facraments. 

2OO.  '  What  fort  of  oblations,  given  duly  to  the  manes,  are  capable 

*  of  fatisf)  ing  them  for  a  long  time  or  for  eternity,  I  will  now  declare 

*  without  omiffion. 

267.  *  The  anceftors  of  men  are  fatisfied  a  whole  month  with  tila, 

*  rice,  barley,  black  lentils  or  vetches,  water,  roots,  and  fruit,  given 

*  with  prefcribed  ceremonies; 

268.  '  Two  months,  with  fifti ;  three  months,  with  venifon  ;  four, 

*  with  mutton  ;   five,  with  the  flefh  of  fuch  birds,  as  the  twice-born 

*  may  eat ; 

269.  *  Six  months,   with   the  flefh  of  kids ;    feven,  with  that  of 

*  fpotted  deer  ;    eight,  with  that  of  the  deer,  or  antelope,  called  ena; 

*  nine,  with  that  of  the  ruru  : 

270.  *  Ten  months  are  they  fatisfied  with  the  flefh  of  wild  boars  and 

*  wild  buffalos ;  eleven,  with  that  of  rabbits  or  hares,  and  of  tortoifes  ; 

271.  'A  whole  year  with  the  milk  of  cows,  and  food  made  of  that 

*  milk  ;  from  the  flefh  of  the  long-eared  white  goat,  their  fatisfa6lion 

*  endures  tw-elve  years. 

272.  *  The 


ON  THE  SECOND  ORDER.  157 

272.  '  The  potherb  calajaca^  the  fifli  mahafalca,   or  the  diodoriy  the 

*  flefh  of  a  rhinoceros,  or  of  an  ironcoloured  kid,  honey,  and  all  fuch 
'  foreftgrains  as  are  eaten  by  hermits,  are  formed  for  their  fatisfadion 

*  without  end. 

273.  '  Whatever  pure  food,  mixed  with  honey,  a  man  offers  on  the 

*  thirteenth  day  of  the  moon,  in  the  feafon  of  rain,  and  under  the  lunar 

*  afterifm  Magha,  has  likewife  a  ceafclefs  duration. 

274.  "  Oh  !  may  that  man,  fay  the  wanes,  be  born  in  our  line,  who 
"  may  give  us  milky  food,  with  honey  and  pure  butter,  both  on  the 
"  thirteenth  of  the  moon,  and  when  the  fhadow  of  an  elephant  falls 
«'  to  the  eaft  !" 

275.  *  Whatever  a  man,  endued  with  ftrong  faith,  pioufly  offers, 

*  as  the  law  has  diredted,  becomes  a  perpetual  unperiftiable  gratifica- 

*  tion  to  his  anceftors  in  the  other  world : 

276.  *  The  tenth  and  fo  forth,  except  the  fourteenth,  in  the  dark 

*  half  of  the  month,    are  the   lunar  days   moft  approved  for   facred 

*  obfequies  :  as  they  arey  fo  are  not  the  others. 

277.  '  He,  who  does  honour  to  the  manes,  on  even  lunar  days,  and 

*  under  even   lunar  ftations,  enjoys  all  his  defires  ;  on  odd  lunar  days, 
<  and  under  odd  lunar  afterifms,  he  procures  an  illuftrious  race. 

278.  *  As  the  latter,  or  dark,  half  of  the  month  furpafles,  for  the 

*  celebration  of  obfequies,  the  former,  or  bright  half,  fo  the  latter  half 

*  of  the  day  furpafles,  for  the  fame  purpofe^  the  former  half  of  it. 

279.  *The 
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2/0.  *  The  oblation  to  anceftors  muft  be  duly  made,  even  to  the 
'  conclufion  of  it  with  the  dijlribution  to  the  fervants  (or  even  to  the 

*  clofe   of   life),    in  the  form  prefcribed,  by  a  Brahmen  wearing    his 

*  thread  on  his  right  flioulder,  proceeding  from  left  to  right,  without 
'  remifliiefs,  and  with  cus  a-<yx?Ss,  \\\  his  hand.  , 

280.  '  Obfequies  muft  not  be  performed  by  night ;  fince  the  night  is 

*  called  racJJoasi  or  infejied  by  demons;  nor  while  the  fun  is  rifing  or 

*  fetting,  nor  when  it  has  juft  rifen. 

281.  'A  houfe- keeper,  unable  to  give  a  monthly  repaft,  may  perform 
'  oblequies  here  below,  according  to  the  facred  ordinance,  only  thrice 

*  a  year,  in  the  feafons  of  hemanta,  griJJ^ma,  and  verjha;  but  the  five 
'  facraments  he  muft  perform  daily. 

282.  *  The  facrificial  oblation,  at  obfequies  to  anceftors,  is  ordained 
'  to  be  made  in  no  vulgar  fire  ;   nor  (hould  the  monthly  fraddha  of 

*  that  Brahmen,  who  keeps  a  perpetual  fire,   be    made   on    any  day 

*  except  on  that  of  the  conjunction. 

283.  *  When    a    twice-born    man,    having    performed    his  ablu- 

*  tion,    offers    a  fatisfaftion    to    the    manes  with    water    only,  being 

*  unable   to    give   a   repaji,    he  gains  by   that   offering   all    the  fruit 

*  of  a  fraddha. 

284.  *  The  wife  call  our  fathers,  Vafus  ;  our  paternal  grandfathers, 

*  Rudras ;    our  paternal  great  grandfathers,  A'dityas  (that  is,  all  are  to 

*  be  revered  as  deities) ;  and  to  this  effed;  there  is  a  primeval  text  in 

*  the  Veda, 

285.  '  Let 
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285.  *  Let  a  man,  who  is  able,  continually  teed  on  vighafa,  and 

*  continually   feed  on  amrita:    by  vighafa  is    meant  the  refidue  of  a 
'  repaft  at  obfequies  ;    and  by  amrita^    the   refidue    of  a  facrifice  to 

*  the  gods. 

280.  *  This  complete  fyftem  of  rules,  for  the  five  facraments  and  the 

*  like,  has  been  declared  to  you  :  now  hear  the  law  for  thofe  means  of 

*  flibfiftence,  which  the  chief  of  the  twice-born  may  feek. 


{    161    > 


CHAPTER  THE  FOURTH. 


On  Economkkt',  and  Private  Morals, 


^*  *  l^ET  a  Brahmen^  having  dwelt  with  a  preceptor  during  the 

*  firft  quarter  of  a  man's  life,  pafs  the  fecond  quarter  of  human  life  in 

*  his  own  houfe,  when  he  has  contracted  a  legal  marriage. 

2.  *  He  muft  live,  with  no  injury,  or  with  the  leaft  poflible  injury, 

*  to  animated  beings,  by  purfulng  thofe  means  of  gaining  fubfiftence, 

*  which  are  ftridly  prefcribed  by  law,  except  in  times  of  diftrefs : 

3.  '  For  the  fole  purpofe  of  fupporting  life,  let  him  acquire  pro- 

*  perty  by  thofe  irreproachable  occupations,  which  are  peculiar  to  his 

*  clafs,  and  unattended  with  bodily  pain. 

4.  '  He  may  live  by  rita  and  arnrita,  or,  if  necejjhry,  by  mrita,  or 
'  pramrita,  or  even  by  fatydnrita ;  but  never  let  him  fubfift  by 
'  fwavrttti : 

5.  '  By  rtta,  muffc  be  underflood  lawful  gleaning  and  gathering;  by 
'  amrita,  what  is  given  unalked  ;  by  ?nrita,  what  is  afked  as  alms ; 
'  tillage  is  called  pramrita  ; 

VOL.  III.  Y  6.  *  Traffick 
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6.  *  Traffick  and    moneylending   are  fatyanrita ;    even   by    them, 

*  when  he  is  deeply  dijlrejfed,  may  he  fupport  hfe ;  but  fervice  for  hire  is 
'  r\2ivacd  fwavritti,  or  dog-living,  and  of  courfe  he  muft  by  all  means 

*  avoid  it. 

7.  '  He  may  either  ftore  up  grain  for  three  years;   or  garner  up 

*  enough  for  one  year ;  or  coUeft  what  may  laft  three  days ;  or  make 

*  no  provifion  for  the  morrow. 

8.  '  Of  the  four  Brahmens   keeping  houfe,    who  follow   thofe  four 

*  different  modes,  a  preference  is  given  to  the  laft  in  order  fucceffively ; 

*  as  to  him,  who  mofl completely  by  virtue  has  vanquifhed  the  world: 

9.  '  One  of  them  fubfifts  by  all  the  (ix  means  of  hvelihood  ;  another 
'  by  three  of  them  j  a  third,  by  two  only  ;  and  a  fourth  lives  barely  on 

*  continually  teaching  the  Veda. 

10.  *  He,  who  fuftains  himfelf  by  picking  up  grains  and  ears,  muft 

*  attach  himfelf  to  fome  altar  of  confecrated  fire,  but  conftantly  per- 

*  form  thofe  rites  only,  which  end  with  the  dark  and  bright  fortnights 
'  and  with  the  folftices. 

11.  *  Let  him  never,  for  the  fake  of  a  fubfiftence,  have  recourfe  to 

*  popular  converfation ;  let  him  live  by  the  condu6i:  of  a  prieft,  neither 

*  crooked,  nor  artful,  nor  blended  with  the  manners  of  the  mercantile 

*  clafs. 

12.  *  Let  him,  if  he  feek  happinefs,  be  firm  in  perfedl  content,  and 
'  check  all  defire  of  acquiring  more  than  he  poffeffes  ;  for  happinefs  has 

*  its  root  in  content,  and  difcontent  is  the  root  of  mifery. 

13.  'A 
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13.  'A  Brahmen   keeping  houfe,   and  fupporting  himl'elf  by  any  of 

*  the   legal  means   before  mentioned,    mull  difcharge   thele  following 
'  duties,  which  conduce  to  fame,  length  of  life,  and  beatitude. 

14.  '  Let  him  daily  without  floth  perform  his  peculiar  duty,  which 

*  the  Veda  prefcribes ;  for  he,  who  performs  that  duty,  as  well  as  he  is 
'  able,  attains  the  higheft  path  to  fupreme  blifs. 

15.  *  He  muft  not  gain  wealth  by  mufick  or  dancings   or  by  any  art 

*  that  pleafes  the  fenfe  ;  nor  by  any  prohibited  art ;  nor,  whether  he  be 

*  rich  or  poor,  mujl  he  receive  gifts  indifcriminately. 

1(5.  *  Let  him  not,    from  a  felfifli  appetite,    be   ftrongly  addifted 
'  to  any  fenfual   gratification ;    let  him,   by   improving  his  intelle6t, 

*  ftudioufly  preclude  an  exceflive   attachment  to  fuch  pleafures,  even 

*  though  lawful. 

17.  '  All  kinds  of  wealth,  that  may  impede  his  reading  the  Fe'da^ 

*  let  him  wholly  abandon,  perfifling   by  all  means   in  the  ftudy  of 

*  fcripture ;  for  that  will  be  found  his  moft  beneficial  attainment. 

18.  *  Let  him  pafs  through  this  hfe,  bringing  his  apparel,  his  dif- 

*  courfe,  and  his  frame  of  mind,  to  a  conformity  with  his  ao-e,  his 

*  occupations,  his  property,  his  divine  knowledge,  and  his  family, 

19.  *  Each  day  let  him  examine  thofe  holy  books,  which  loon  o-ivc 

*  increafe  of  wifdom ;  and  thofe,  which  teach  the  means  of  acquirinf^ 

*  wealth ;  thofe,  which  are  falutary  to  life ;  and  thofe  nigamas,  which 

*  are  explanatory  of  the  Veda ; 

20.  *  Since, 
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20.  '  Since,  as  far  as  a  man  ftudies  completely  the  fyftem  of  facred 

*  literature,  fo  far  only  can  he  become  eminently  learned,  and  fo  far 

*  may  his  learning  fhine  brightly. 

2 1 .  'The  facramental  oblations  to  fages,  to  the  gods,  to  fpirits,  to  men, 

*  and  to  his  anceftors,  let  him  conftantly  perform  to  the  beft  of  his  power. 

22.  '  Some,  who  well  know  the  ordinances  for  thofe  oblations,  per- 

*  form  not  always  externally  the  five  great  facraments,  but  continually 

*  make  offerings  in  their  own  organs  of  fenfation  and  intelleSi: 

23.  *  Some  conftantly  facrifice  their  breath  in  their  fpeech,  ivhen 
'  they  inJlruSl  others^  or  praife  God  aloud,  and  their  fpeech  in  their 
'  breath,  when  they  meditate  in  Jilence;  perceiving  in  their  fpeech  and 

*  breath  thus  employed  the  unperifliable  fruit  of  a  facrificial  offering : 

24.  '  Other  Brahmens  inceffantly  perform  thofe  facrifices  with  fcrip- 

*  tural  knowledge  only ;  feeing  with  the  eye  of  divine  learning,  that 

*  fcriptural  knowledge  is  the  root  of  every  ceremonial  obfervance. 

25.  *  Let  a  Brdlunen  perpetually  make  oblations  to  confecrated  fire, 
'  at  the  beginning  and  end  of  day  and  night,  and  at  the  clofe  of  each 
'  fortnight,  or  at  the  conjunSlion  and  oppojition  : 

26.  *  At  the  feafon,  when  old  grain  is  ufually  confumed,  let  him 

*  offer  new  grain  for  a  plentiful  harveft  ;  and  at  the  clofe  of  the  feafon, 

*  let  him  perform  the  rites  called  adhvara  ;  at  the  folftices  let  him 

*  facrifice  cattle  ;  at  the  end  of  the  year,  let  his  oblations  be  made  with 
«  the  juice  of  the  moonplant : 

27.  '  Not 
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27.  *  Not  having  offered  grain  for  the  harveft,  nor  cattle  at  the  time 

*  of  the  foljlice,  let  no  Brahmen,  who  keeps  hallowed  fire,  and  wifhes 

*  for  long  life,  tafte  rice  or  flc(h  ; 

28.  •  Since  the  holy  fires,  not  being  honoured  with  new  grain  and 

*  with  a  facrifice  of  cattle,  are  greedy  for  rice  and  flefli,  and  feek  to 

*  devour  his  vital  fpirits. 

29.  *  Let  him  take  care,  to  the  utmoft  of  his  power,  that  no  o-ueft 
'  fojourn  in  his  houfe  unhonoured  with  a  feat,  with  food,   with  a  bed, 

*  with  water,  with  efculent  roots,  and  with  fruit : 

30.  *  But,   let   him   not  honour  with  his  converfation  fuch  as   do 

*  forbidden  adts  ;  fuch  as  fubfift,  like  cats,  by  interejled  craft ;  fuch,  as 

*  believe  not  the  fcripture ;  fuch  as  oppugn  it  by  fophifms ;  or  fuch  as 

*  live  like  rapacious  waterbirds.. 

31.*  With  oblations  to  the  gods  and  to  anceftors,  let  him  do  re- 

*  verence  to  Brdhmens  of  the  fecond  order,  who  are  learned  in  theoloo-v 

*  who  have  returned  home  from  their  preceptors,  after  havino-  per- 

*  formed  their  religious  duties  and  fully  ftudied  the  Veda ;   but  men  of 

*  an  oppofite  defcription  let  him  avoid. 

32.  *  Gifts  muft  be  made  by  each  houfe-keeper,  as  far   as  he  has 

*  ability,  to  religious  mendicants,  though  heterodox  ;  and  a  juft  portion 

*  muft  be  referved,  without  inconvenience  to  his  family,  for  all  fentient 

*  beings,  animal  and  vegetable. 

33.  '  A  prieft,  who  is  mafter  of  a  family,  and  pines  with  huno-er, 

*  may  feek  wealth  from  a  king  of  the  military  clafs,  from  a  facrificer. 


*  or 
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'  or  his  own  pupil,  but  from  no  perfon  elfc,  iinlefs  all  other  helps  fail: 
'  thus  'Will  he  Jloew  his  refpe6l  for  the  law. 

3-1.  *  Let  no  prieft,  who  keeps  houfe,  and  is  able  to  procure  food,  ever 
'  wafte  himfelf  with  hunger  ;  nor,  when  he  has  any  fubftance,  let  him 

*  wear  old  or  fordid  clothes. 

35.  *  His  hair,  nails,  and  beard,  being  clipped  ;  his pafjions  fubdued  ; 

*  his  mantle,  white  j  his  body,  pure  ;  let  him  diligently  occupy  himfelf 
'  in  reading  the  Veda.,  and  be  conflantly  intent  on  fuch  ads,  as  may  be 

*  falutary  to  him. 

36.  *  Let  him  carry  a  ftaff  of  Venn,  an  ewer  with  water  in  it,  a 
«  handful  of  fw/<z-grafs,  or  a  copy  of  the  Veda ;  with  a  pair  of  bright 
c  golden  rings  in  his  ears. 

37.  '  He  mufl  not  gaze  on  the  fun,  whether  riling  or  fetting,  or 
«  eclipfed,  or  refle£led  in  water,  or  advanced  to  the  middle  of  the  fky. 

38.  '  Over  a  firing,  to  which  a  calf  is  tied,  let  him  not  flep ;  nor 

*  let  him  run,  while  it  rains ;  nor  let  him  look  on  his  own  image  in 

*  water  :  this  is  a  fettled  rule. 

* 

39.  *  By  a  mound  of  earth,  by  a  cow,  by  an  idol,  by  a  Brahmen,  by 

*  a  pot  of  clarified  butter,  or  of  honey,  by  a  place  where  four  ways 

*  meet,  and  by  large  trees  well  known  in  the  diftridt,  let  him  pafs  with 

*  his  right  hand  toward  them. 


o 


40.  *  Let  him  not,  though  mad  with  defire,  approach  his  wife,  when 
'  her  courfes  appear;  nor  let  him  then  fleep  with  her  in  the  fame  bed; 

41.  *  Since 
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41.  '  Since   the  knowledge,  the  manhood,   the  ftrength,  the  eye- 

*  fight,  even   the  vital  fpirit,  of  him,  who  approaches  his  wife  thus 

*  defiled,  utterly  perifh  ; 

42.  *  But  the  knowledge,  the  manhood,  the  ftrength,  the  fight,  and 

*  the  life  of  him,  who  avoids  her  in  that   ftate  of  defilement,  are 

*  greatly  increafed. 

43.  *  Let  him  neither  eat  with  his  wife,  nor  look  at  her  eating,  or 

*  fneezing,  or  yawning,  or  fitting  carelefsly  at  her  eafe ; 

44.  *  Nor  let  a  Brdhmeny  who  defires  manly  flrength,  behold  her 

*  fetting  off  her  eyes  with  black  powder,  or  fcenting  herfelf  with  ef- 

*  fences,  or  baring  her  bofom,  or  bringing  forth  a  child. 

45.  *  Let  him  not  eat  his  food,  wearing  only  a  fingle  cloth  ;  nor  let 

*  him  bathe  quite  naked  ^  nor  let  him  eje6l  urine  or  feces  in  the  hiorh- 

*  way,  nor  on  afhes,  nor  where  kine  are  grazing, 

40.  *  Nor  on  tilled  ground,    nor  in  water,  nor  on  wood  raifed  for 

*  burning,  nor,  unkfs  he  be  in  great  needy  on  a  mountain,  nor  on  the 

*  ruins  of  a  temple,  nor  at  any  time  on  a  nefl  of  white  ants, 

47.  *  Nor  in  ditches  with  living  creatures  in  them,   nor  walklno-, 

*  nor  fl:anding,   nor  on  the  bank  of  a  river,  nor  on  the  fummit  of 

*  a  mountain  : 

48.  '  Nor  let  him  ever  cjc6l  them,  looking  at  things  moved  by  the 

*  wind,  or  at  fire,  or   at  a  priefi:,  or  at  the  fun,  or  at  water,  or  at 

*  cattle  J 

4g.  '  But 
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4g.  *  But  let  him  void  his  excrements,  having  covered  the  earth 
'  with  wood,  potherbs,  dry  leaves  and  grafs,  or  the  like,  carefully 
'  fuppreffing  his  utterance,  wrapping  up  his  breaft  and  his  head; 

50.  'By  day  let  him  void  them  with  his   face  to  the  north  ;   by 

*  night,  with  his  face  to  the  fouth;  at  funrife  and  funfet,  in  the  fame 

*  manner  as  by  day  ; 

51.  'In  the  fhade  or  in  darknefs,  whether  by  day  or  by  night,  let  a 

*  Brahmen  eafe  nature  with  his  face  turned  as  he  pleafes;  and  in  places 
'  where  he  fears  injury  to  life  from  wild  beajls  or  from  reptiles. 

52.  '  Of  him,  who  (hould  urine  againft  fire,  againft  the  fun  or  the 
'  moon,  againft  a  twice-born  man,  a  cow,  or  the  wind,  all  the  facred 

*  knowledge  would  perifh. 

53.  '  Let  him  not  blow  the  fire  with  his  mouth ;  let  him  not  fee  his 

*  wife  naked  ;   let  him   not  throw  any  foul  thing  into  fire ;   nor  let 

*  him  warm  his  feet  in  it ; 

54.  '  Nor  let  him  place  it  in  a  chafng  dijh  under  his  bed',  nor  let  him 

*  ftride  over  it ;  nor  let  him  keep  it,  while  he  Jleeps,  at  his  feet :   let 
'  him  do  nothing,  that  may  be  injurious  to  life. 

55.  '  At  the  time  of  funrife  or  funfet,  let  him  not  eat,  nor  travel, 

*  nor  lie  down  to  reft ;  let  him  not  idly  draw  lines  on  the  ground ;  nor 

*  let  him  take  off  his  own  chaplet  of  flowers. 

56.  *  Let  him  not  caft  into  water  either  urine  or  ordure,   nor  faliva, 

*  nor  cloth,  or  any  other  thing,  foiled  with  impurity,  nor  blood,  nor 

*  any  kinds  of  poifon. 

5  7.  '  Let 
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57.   '  Let  him  not  fleep  alone  in  an  empty  houfc;  nor  let  him  wake 

*  a  fleeping  md.n  fiiperiour  to  him/elf  in  -wealth  and  in  learning;  noi-  let 
'  him  fpeak  to  a  woman  at  the  time  of  her  courfes  ;  nor  let  him  go  to 

*  perform  a  facrifice,  unattended  by  an  o^ciating  priejl. 

59,.  *  In  a  temple  of  confer ated fire,  in  the  paflure  of  kine,  in  the 

*  prefence  of  Brdhme?is,  in  reading  the  Veda,  and  in  eating  his  food, 

*  let  him  hold  out  his  right  arm  uncovered. 

59.  *  Let  him  not  interrupt  a  cow  while  f>e  is  drinking,  nor  give 

*  notice  to  any,  whofe  milk  or  water  JJje  drinks  ;  nor  let  him,  who  knows 
'  right  from  wrong,  and  fees  in  the  {ky  the  bow  of  Indra,  Ihow  it  to 

*  any  man. 

60.  *  Let  him  not  inhabit  a  town,  in  which  civil  and  relisrious  duties 

*  are  neglefted  ;  nor,  for  a  long  time,  one  in  which  difeafes  are  fre- 

*  quent:  let  him  not  begin  a  journey  alone :  let  him  not  refide  long  on 

*  a  mountain. 

61.  '  Let  him  not  dwell  in  a  city  governed  by  a  Sudra  king,  nor 
«  in  one  furrounded  with  men  unobfervant  of  their  duties,  nor  in  one 

*  abounding  with  profefTed  hereticks,  nor  in  one  fwarming  with  low- 

*  born  outcafts. 

62.  *  Let  him  eat  no  vegetable,  from  which  the  oil  has  been  cx- 

*  traded  ;  nor  indulge  his  appetite  to  faticty ;  nor  eat  either  too  early 

*  or  too  late  ;  nor  take  any  food  in  the  evening,  if  he  have  eaten  to 
'  fulnefs  in  the  morning. 

03.  *  Let  him  make    no  vain  corporeal  exertion :   let  him  not  fip 

*  water  taken  up  with  his  clojed  fingers  :  let  him  eat  nothing  placed  in 
'  his  lap  :  let  him  never  take  pleafurc  in  afking  idle  queflions. 

VOL.  III.  z  04.  *  Let 
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64.  *  Let  him  neither  dance  nor  fing,  nor  play  on  mulical  inftru- 

*  ments,  except  in  religious  rites ;  nor  let  him  ftrike  his  arm,  or  gnafh 

*  his  teeth,  or  make  a  braying  noife,  though  agitated  by  palfion. 

65.  *  Let  him  not  wafh  his  feet  in  a  pan  of  mixed  yellow  metal; 

*  nor  let  him  eat  from  a  broken  dilh,  nor  where  his  mind  is  difturbed 

*  with  anxious  apprehenfions. 

66.  '  Let  him  not  ufe   either  flippers   or  clothes,    or  a  facerdotal 
'  ftring,   or  an  ornament,  or  a  garland,  or  a  waterpot,  which  before 

*  have  been  ufed  by  another. 

Q7.  '  With  vintralned  beafts  of  burden  let  him  not  travel;  nor  with 

*  fuch,  as  are  oppreffed  by  hunger  or  by  difeafe  ;  nor  with  fuch  as  have 

*  imperfe<ft  horns,  eyes,  or  hoofs  ;  nor  with  fuch  as  have  ragged  tails : 

68.  '  But  let  him  conftantly  travel  with  beafts  well  trained,  whofe 

*  pace  is  quick,  who  bear  all  the  marks  of  a  good  breed,  who  have  an 

*  agreeable  colour,  and  a  beautiful  form  j  giving  them  very  little  pain 

*  with  his  whip. 

69.  '  The  fun  in  the  fign  of  Canya^  the  fmoke  of  a  burning  corfe, 

*  and  a  broken  feat,  mufl  be  fhunned :    he  muil:  never  cut  his  own 
'  hair  and  nails,  nor  ever  tear  his  nails  with  his  teeth. 

70.  '  Let  him  not  break  mould  or  clay  without  caufe :  let  him  not 

*  cut  grafs  with  his  nails  ;  let  him  neither  indulge  any  vain  fancy, 
'  nor  do  any  aft,  that  can  bring  no  future  advantage  : 

71.  *  He,  who  thus  idly  breaks  clay,  or  cuts  grafs,  or  bites  his  nails, 

*  will  fpeedily  fink  to  ruin ;  and  fo  fiall  a  detradtor,   and  an  unclean 
'  perfon. 

72.  'Let 
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72.  '  Let  him  ufe  no  contumelious  phrafe  :  let  him  wear  no  garland 
'  except  on  his  hair  :  to  ride  on  the  back  of  a  bull  or  cow,  is  in  all 
'  modes  culpable. 

73.  '  Let  him  not  pafs,  otherwife  than  by  the  gate,  into  a  walled 

*  town,  or  an  inclofed  houfe  ;  and  by  night  let  him  keep  aloof  from  the 

*  roots  of  trees. 

74.  '  Never  let  him  play  with  dice  :  let  him  not  put  ofF  his  fandals 

*  with  his  hand  :  let  him  not  eat,  while  he  reclines  on  a  bed,  nor  what 
'  is  placed  in  his  hand,  or  on  a  bench ; 

75.  '  Nor,  when  the  fun  is  fet,  let  him  eat  any  thing  mixed  with 
'  tila  ;  nor  let  him  ever  in  this  world  fleep  quite  naked ;  nor  let  him 

*  go  any  whither  with  a  remnant  of  food  in  his  mouth. 

76.  '  Let  him  take  his  food,  having  fprinkled  his  feet  with  water; 

*  but  never  let  him  fleep  with  his  feet  wet :  he,  who  takes  his  food 

*  with  his  feet  fo  fprinkled,  will  attain  long  life. 

yy.  '  Let  him  never  advance  into  a  place  undiftinguifliable  by  his 

*  eye,  or  not  eafily  paflable  :  never  let  him  look  at  urine  or  ordure ; 

*  nor  let  him  pafs  a  x'lyti-  fwimming  with  his  arms. 

78.  '  Let  not  a  man,  who  defires  to  enjoy  long  life,  fland  upon  hair, 

*  nor  upon  afhes,  bones,  or  potfherds,  nor  vjpon  feeds  of  cotton,  nor 

*  upon  hufks  of  grain. 

79.  '  Nor  let  him  tarry  even  under  the  fiade  of  the  fa?ne  free  with 

*  outcafts  for  great  crimes,  nor  with  Chanddlas,  nor  with  Puccafas,  nor 

*  with 
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*  with  idiots,  nor  with  men  proud   of  wealtli,    nor  with   ivajhermen 
'  and  other  vile  perfons,  nor  with  Antyavajayins. 

80.  '  Let  him  not  give  even  temporal  advice  to  a  Siidra  ;  nor,  except 

*  to  his  own  fervant,  what  remains  from  his  table  ;  nor  clarified  butter, 

*  of  which  part  has  been  offered  to  the  gods ;  nor  let  him  in  per/on  give 

*  fpiritual  counfel  to  fuch  a  man,   nor  perfonally  inform  him  of  the 

*  legal  expiation  for  his  fin : 

81.  '  Surely  he,  who  declares  the  law  to  a  fervile  man,    and   he, 

*  who  inftrudis  him  in  the   mode  of  expiating  fm,  except  by  the  in- 

*  tervention  of  a  prieji,  finks  with  that  very  man  into  the  hell  named 

*  Afamvrita. 

82.  *  Let  him  not  flroke  his  head  with  both  hands  ;  nor  let  him 

*  even  touch  it,  while  food  remains  in  his  mouth  ;  nor  without  bathing 

*  //,  let  him  bathe  his  body. 

83.  *  Let  him  not  in  anger  lay  hold  of  hair,  or  fmite  any  one  on  the 

*  head  j  nor  let  him,  after  his  head  has  been  rubbed  with  oil,  touch 

*  'with  oil  any  of  his  limbs. 

84.  '  From  a  king,  not  born  in  the  military  clafs,  let  him  accept 

*  no  gift,  nor  from  fuch  as  keep  a  llaughterhoufe  or  an  oilprefs,  or  put 

*  out  a  vintner's  flag,  or  fubfifl  by  the  gain  of  proflitutes : 

85.  *  One  oilprefs  is  as  bad  as  ten  flaughterhoufes ;    one  vintner's 

*  flag,  as  ten  oilprelTes ;    one  proflitute,  as  ten  vintner's  flags ;    one 

*  fuch  king,  as  ten  proflitutes  j 

86.  «  With 
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80.  '  With  a  flaughterer,  therefore,  who  employs  ten  thoufand 
«  flaughterhoufes,    a  king,    not  a  foldier  by  birth,  is  declared  to  be  on  a 

*  level ;  and  a  gift  from  him  is  tremendous. 

87.  '  He,  who  receives  a   prefent   from  an  avaricious  king  and  a 

*  tranfgreflbr  of  the  facred  ordinances,  goes  in  fucceffion  to  the  fol- 

*  lowing  twenty-one  hells : 

88.  *  Tamifra,  Andhatdmifra,  Mahdraurava,  Raurava,  Naraca,  Cdla- 

*  siitra,  and  Mahdnaraca ; 

89.  *  Sanjivana,  Mahdvicht,  Tapana,  Sampratdpana,  Sanhdta,  Sacdcola^ 
'  Cudmala,  Putimrtttica ; 

go.  *  Lohafancu,    or  iron/piked,    and  RijiJIoa,    Pant'hdna,    the  river 

*  Sdlinah,  AJipatravana,    or  the  fwordleaved  foreji,    and  Loh'dngdraca, 
'  or  the  pit  of  redhot  charcoal. 

91.  '  Brdhmens,  who  know  this  law,  who  fpeak  the  words  of  the 

*  Veda,  and  who  feek  blifs  after  death,  accept  no  gifts  from  a  king. 

92.  *  Let  the  houfekeeper  wake  in  the  time  facred  to  Bra'hmi', 

*  the  goddefs  of  fpeech,  that  is,  in  the  laji  watch  of  the  night :  let  him 

*  then  refled  on  virtue  and  virtuous  emoluments,  on  the  bodily  labour, 

*  which   they  require,   and  on  the  whole  meaning  and  very  elfence 
'  of  the  Feda. 

93.  '  Having  rifen,  having  done  what  nature  makes  neceflary, 
'  having  then  purified  himfelf  and  fixed  his  attention,  let  him  fland  a 
'  long  time  repeating  the  gdyatri  for  the  lirft  or  tnorning  twilight ;  as 
'  he  muft,  for  the  lail  or  evening  twilight  in  its  proper  time. 

94.  *  By 
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94.  *  By  continued   repetition  of   the  gayatrt  at  the  twilights,   the 

*  holy  fages  acquire  length  of  days,  perfe<5t  knowledge,  reputation  during 

*  life,  fame  after  death,  and  celeftial  glory. 

g5.  '  Having  duly  performed  the  updcarma,    or  dome/lick  ceremony 

*  with  facred  fre,    at  the  full  moon  of  Srdvana  or  of  B/uidra^   let 

*  the  Brahmen,  fully  exerting  his  intelledlual  powers,  read  the  Vedas 

*  during  four  months  and  one  fortnight : 

96.  •  Under  the  lunar  afterifm  PuJJ:iya,  or  on  the  firft  day  of  the 

*  bright  half  of  Mdgha,  and  in  the  firft  part  of  the  day,  let  him  per- 

*  form,   out  of  the  town,  the  ceremony  called  the  utferga  of  the  Vedas. 

97.  *  Having  performed  that  ceremony  out  of  town,    as  the  law 

*  diredls,  let  him  defift  from  reading:  for  one  intermediate  ni2;ht  winsred 

*  'with  tnvo  days,  or  for  tliat  day  and  that  following  night  only; 

98.  *  But  after  that  intermijjion,  let  him  attentively  read  the  Vedas 
'  in  the  bright  fortnights;  and  in  the  dark  fortnights  let  him  conftantly 
'  read  all  the  Veddngas. 

gg.  *  He  mull  never  read  the  Veda  without  accents  and  letters  well 

*  pronounced  5  nor  ever  in  the  prefence  of  Sudras  ;  nor,  having  begun 

*  to  read  it  in  the  laft  watch  of  the  night,  mull  he,  though  fatigued, 

*  fleep  again. 

100.  '  By  the  rule  jull  mentioned  let  him  continually,    with  his 

*  faculties  exerted,  read  the  Mantras,  or  holy  texts,  compofed  in  re- 

*  gular  meafures ;    and,  when  he  is  under  no  rcftraint,  let  him  read 

*  both  the  Mantras  and  the  Brdhmanas,  or  chapters  on  the  attributes  of 
«  God. 

101.  'Let 
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101.  *  Let  a  reader  of  the  Veda,  and  a  teacher  of  it  to  his  pupils, 
'  in  the  form  prefcribed,  always  avoid  reading  on  the  following  pro- 
'  hibited  days. 

102.  '  By  night,  when  the  wind  meets  his  ear,  and  by  day  when 

*  the  duft  is  colledled,  he  mujl  not  read  in  the  feafon  of  rain  j  iince  both 
'  thofe  times  are  declared  unfit  for  reading,  by  fuch  as  know  when  the 

*  Veda  ought  to  be  read. 

103.  '  In  lightning,  thunder,  and  rain,  or  during  the  fall  of  large 

*  fireballs  on  all  fides,  at  fuch  times  Menu  has  ordained  the  reading 

*  of  fcripture  to  be  deferred  till  the  fame  time  next  day. 

104.  *  When  the  prieft  perceives  thofe  accidents  occurring  at  once, 

*  while  his  fires  are  kindled  for  morning  and  evening  facrifices,  then  let 

*  him  know,  that  the  Veda  muft  not  be  read  j  and  when  clouds  arc 

*  feen  gathered  out  of  feafon. 

105.  *  On  the  occafion  of  a  preternatural  found  from  the  fky,  of  an 

*  earthquake,  or  an  obfcuration  of  the  heavenly  bodies,  even  in  due 

*  feafon,  let  him  know,  that  his  reading  muft  be  poftponed  till  the 
'  proper  time : 

106.  '  But  if,  while  his  fires  are  blazing,  the  found  of  lightning  and 

*  thunder  is  heard  unthout  rain,   his    reading   muft  be  difcontinued, 

*  only  while  the  phenomenon  lafts  j  the  remaining  event,  or  rain  alfo^ 

*  happening,  it  muft  ceafe  for  a  night  and  a  day. 

107.  '  The  reading  of  fuch,  as  wifh  to  attain  the  excellent  reward 

*  of  virtue,  muft  continually  be  fufpended  in  towns  and  in  cities,  and 
'  always  where  an  oftenfive  fmell  prevails. 

108.  *  In 
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108.  *  In  a  diftrid:,  through  which  a  corpfe  is  carried,  and  in  the 
'  presence  of  an  unjufl  perfon,  the  reading  of  fcripture  muft  ceafe  ; 
*  and  while  the  ibund  of  weeping  is  heard  ;  and  in  a  promifcuous 
afTembly  of  men. 
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log.  *  In  water,   near  midnight,  and  while  the  two  natural  excre- 

*  tions  are  made,  or  with  a  remnant  of  food  in  the  mouth,  or  when 

*  Xh&frdddha  has  recently  been  eaten,  let  no  man  even  meditate  in  his 
'  heart  on  the  holy  texts. 

110.  'A   learned  Brahmen,    having  received  an   invitation  to  the 

*  obfequies  of  a   fingle  anceftor,    muft   not  read  the   Veda  for  three 
'  days ;  nor  when  the  king  has  a  fon  born ;   nor  when  the  dragon's 

*  head  caufes  an  eclipfe. 

111.  'As  long  as  the  fcent  and  un6luofity  of  perfumes  remain  on 

*  the  body  of  a  learned  prieft,  who  has  partaken  of  an  entertainment* 
'  fo  lono-  he  muft  abftain  from  pronouncing  the  texts  of  the  Veda. 

112.  *  Let  him  not  read  lolling  on  a  couch,  nor  with  his  feet  raifed 

*  on  a  bench,  nor  with  his  thighs  crofTed,  nor  having  lately  fwallowed 

*  meat,  or  the  rice  and  other  food  given  on  the  birth  or  death  of  a 

*  relation ; 

113.  •  Nor  in  a  cloud  of  duft,   nor  while  arrows  whiz,   or  a  lute 
'  founds,  nor  in  either  of  the  twilights,  nor  at  the  conjunftion,  nor  on 

*  the  fourteenth  day,  nor  at  the  oppofition,  nor  on  the  eighth  day,  of 

*  the  moon : 

114.  '  The  dark  lunar  day  deftroys  the  fpiritual  teacher;    the  four- 
«  teenth  deftroys  the  learner  j  the  eighth  and  the  day  of  the  full  moon 

*  deftroy 


AND  PRIVATE  MORALS.  177 

'  deftroy  all  remembrance  o/"lcripture;  for  which  reafons  he  mufl  avoid 

*  reading  on  thofe  lunar  days. 

115.'  Let  no  Brahmen  read,  while  duft  tails  like  a  fhower,  nor  while 

*  the  quarters  of  the  firmament  are  inflamed,  nor  while  fhakals  yell,  nor 

*  while  dogs  bark  or  yelp,  nor  while  afles  or  camels  bray,  nor  while 

*  men  in  company  chatter. 

116.  '  He  mufl  not  read  near  a  cemetery,  near  a  town,  or  in  a  paf- 

*  ture  for  kine ;  nor  in  a  mantle  worn  before  at  a  time  of  dalliance  ; 

*  nor  having  juft  received  the  prefent  ufual  at  obfequies  : 

117.  '  Be  it  an  animal,  or  a  thing  inanimate,  or  whatever  be  the  gift 

*  at  a  fraddhay  let  him  not,  having  lately  accepted  it,  read  the  Veda  i 

*  for  fuch  a  Brahmen  is  faid  to  have  his  mouth  in  his  hand. 

118.  'When  the  town  is  befet  by  robbers,  or  an  alarm  has  been 

*  raifed  by  fire,  and  in  all  terrors  from  ftrange  phenomena,  let  hirri 

*  know,  that  his  ledure  mufl  be  fufpended  till  the  due  time  after  the 

*  caufe  of  terror  has  ceafed. 

IIQ.  *  The  fufpenfion  of  reading  fcripturc,  after  a  performance  of 

*  the  updcarma  and  utferga,  muft  be  for   three   whole  nights,  by  the 

*  man  ivhofeeks  virtue  more  than  knowledge ;  alio  for  one  day  and  night, 

*  on  the  eighth  lunar  days  which  follow  thofe  ceremonies,  and  on  the 

*  nights  at  the  clofe  of  the  feafons. 

120.  *  Never  let  him  read  on  horfeback,  nor  on  a  tree,  nor  on  an 

*  elephant,  nor  in  a  boat,  nor  on  an  afs,  nor  on  a  camel,  nor  flanding 

*  on  barren  ground,  nor  borne  in  a  carriage  ; 

VOL.  III.  A  A  121.  *  Nor 
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121.  '  Nor  during  a  verbal  altercation,  nor  during  a  mutual  afTault, 

*  nor  with  an  army,  nor  in  battle,  nor  after  food,  while  his  hand  is  moiji 

*  from  wapnng,  nor  with  an  indigeftion,  nor  after  vomiiting,  nor  with 

*  four  eruftations ; 

122.  '  Nor  without  notice  to  a  gueft  juft  arrived,   nor  while   the 

*  wind  vehemently  blows,  nor  when  blood  gufhes  from  his  body,,  nor 

*  when  it  is  wounded  by  a  weapon. 

123.  *  While  the  ftrain  of  the  Sdman  meets  his  ear,  he  (hall  not  read 
'  the  Rich,  or  the  Yajufi  ;  nor  any  part  of  the  Veda,  when  he  has  juft 

*  concluded  the  whole ;  nor  any  other  part,  when  he  has  juft  finifhed 

*  the  book  entitled  A'ranyaca  : 

124.  *  The  Rigveda  is  held  facred  to  the  gods ;  the  Yajurveda  relates 

*  to  mankind ;  the  Sdmaveda  concerns  the  manes  of  auceftors,  and  the 
'  found  of  it,  when  chanted,  raifcs  therefore  a  notion  of  fomething  im- 

*  pure* 

125.  '  Knowing  this  coUeElion  of  rules,  let  the  learned  read  the  Veda 

*  on  every  lawful  day,  having  firft  repeated  in  order  the  pure  elfence 

*  of  the  thxee  Vedas,  namely,  \h&  pranava,  the  vydbritis,  and  \\iQ.gayatr\. 

126.  '  If  "a  beaft  ufed  in  agriculture,  a  frog,  a  cat,  a  dog,  a  fnake,  an 
'  ichneumon,  or  a  rat,  pafs  between  the  leElurer  and  his  pupil,  let  him 

*  know,  that  the  ledure  muft  be  intermitted  for  a  day  and  a  night. 

127.  *  Two  occafions,  when  the  Veda  muft  not  be  read,  let  a  Brdh- 
'  men  conftantly  obferve  with  great  care ;  namely,  when  the  place  for 

*  readuig  it  is  impure,  and  when  he  is  himfelf  unpurified. 

128.  *  On 
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128.  '  On   the  dark  night  of  the  moon,  and  on  the  eighth,  on  the 

*  night  of  the  full  moon,  and  on  the  fourteenth,  let  a  Brahmen,  who 
'  keeps  houfe,  be  continually  chaile  as  a  ftudent  in  theology,  even  in 

*  the  feafon  of  nuptial  embraces. 

129.  '  Let  him  not  bathe,  having  juft  eaten;  nor  while  he  is  affli6ted 

*  with  difcafci  nor  in  the  middle  of  the  night;  nor  with  many  clothes r 

*  nor  in  a  pool  of  water  imperfecftly  known. 

130.  '  Let  him  not  intentionally  pafs   over  the  fhadow  of  facred 

*  images,  of  a  natural  or  fpiritual  father,  of  a  king,  of  a  Brahmen,  who 

*  keeps  houfe,  or  of  any  reverend  perfonage  ;   nor  of  a  redhaired  or 

*  copper  coloured  man  ;  nor  of  one,  who  has  juft  performed  a  facrifice. 

131.  'At  noon  or  at  midnight,  or  having  eaten  flefh  at  ^  frdddha, 

*  or  in  either  of  the  twilights,  let  him  not  long  tarry,  where  four  ways 

*  meet. 

132.  '  He  muft  not  ftand  knowingly  near  oil  and  other  things,  with 

*  which  a  man  has  rubbed  his  body,  or  water,  in  which  he  has  wafhed 

*  himfelf,  or  feces  and  urine,  or  blood,  or  mucus,  or  any  thing  chewed 

*  and  fpitten  out,  or  any  thing  vomited. 

133.  '  Let  him  fhow  no  particular  attention  to  his  enemy,  or  his 

*  enemy's  friend,   to  an  unjuft  perfon,   to  a  thief,   or  to  the  wife  of 
'  another  man ; 

134.  '  Since    nothing   Is   known    in   this    world    {b   obftrudive   to 

*  length    of  days,    as   the    culpable  attention  of  a  man  to  the   wife 

*  of  another. 

135.  '  Never 
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135.  '  Never  let  him,  who  defires  an  mcreafe  of  wealth,  defpife  a 
'  a  warrior,  a  ferpeut,  or  a  prieft  verfed  in  fcripture,  how  mean  fo- 
'  ever  they  may  appear  ; 

130.  '  Since  thofe  three,  when  contemned,  may  deftroy  a  man  ;  let 

*  a  wife  man  therefore  always  beware  of  treating  thofe  three  with 
'  contempt : 

137.  '  Nor  fhould  he  defpife  even  himfelf  on  account  of  previous 

*  mifcarriages  :  let  him  purfue  fortune  till  death,  nor  ever  think  her 

*  hard  to  be  attained. 

138.  *  Let  him  fay  what  is  true,  but  let  him  fay  what  is  pleafing ; 

*  let  him  fpeak  no  difagreeable   truth,    nor  let  him  fpeak  agreeable 
'  falfehood  :  this  is  a  primeval  rule. 

139.  •  Let  him  fay  "  well  and  good,"  or  let  him  fay  "  well"  only; 

*  but  let  him  not  maintain  fruitlefs  enmity  and  altercation  with  any  man. 

140.  *  Let  him  not  journey  too  early  in  the  morning  or  too  late  in 

*  the  evening,  nor  too  near  the  midday,  nor  with  an  unknown  com- 

*  panion,  nor  alone,  nor  with  men  of  the  fervile  clafs. 

141.  *  Let  him  not  infult  thofe,  who  want  a  limb,  or  have  a  limb 

*  redundant,  who  are  unlearned,  who  are  advanced  in  age,  who  have 
'  no  beauty,  who  have  no  wealth,  or  who  are  of  an  ignoble  race. 

142.  '  Let  no  prieft,  unwaflied  after  food,  touch  with  his  hand  a 

*  cow,  a  Brahmen,  or  fire ;  nor,  being  in  good  health  and  unpurified,  let 
'  him  even  look  at  the  luminaries  in  the  firmament : 

,143.  *  But, 
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143.  *  But,  having  accidentally  touched  them  before  his  purification, 

*  let  him  ever  fprinkle,  with  water  in  the  palm  of  his  hand,  his  organs 
'  of  fenfation,  all  his  limbs,  and  his  navel. 

144.  '  Not  being  in  pain  from  difeafe,  let  him  never  without  caufc 

*  touch  the  cavities  of  his  body ;  and  carefully  let  him  avoid  his  con- 
cealed hair. 


( 
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145.  *  Let  him  be  intent  on  t&qfe  propitious  obfervances  which  lead  to 
good  fortune,  and  on  the  difcharge  of  his  cuftomary  duties,  his  body 
'  and  mind  being  pure,  and  his  members  kept  in  fubjedion;  let  him 
'  conftantly  without  remillnefs  repeat  the  gdyatri,  and  prefent  his  ob- 
'  lation  to  fire  : 


146.  *  To  thofe,  who  are  intent  on  good  fortune  and  on  the  difcharge 

*  of  their  duties,  who  are  always  pure,  who  repeat  the  holy  text  and 

*  make  oblations  to  fire,  no  calamity  happens. 

147.  *  In  due  feafon  let  him  ever  ftudy  the  fcripture  without  negli- 
'  gence  ;  for  the  fages  call  that  his  principal  duty  :  every  other  duty  is 

*  declared  to  be  fubordinate. 

148.  *  By  reading  the  Veda  continually,  by  purity  of  body  and  mind, 
'  by  rigorous  devotion,  and  by  doing  no  injury  to  animated  creatures, 

*  he  brings  to  remembrance  his  former  birth  : 

149.  *  A  Brahmen,  remembering  his  former  birth,  again  reads  the 

*  Veda^  and,  by  reading  it  conftantly,  attains  blifs  without  end. 

150.  *  On  the  days  of  the  conjundion  and  oppofition,  let  him  con- 

*  ftantly  make  thofe  oblations,  which  are  hallowed  by  the  gdyatri^  and 

♦  thofe. 
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'  thofe,  which  avert  misfortune;  but  on  the  eighth  and  ninth  lunar  days 

*  of  the  three  dark  fortnights  after  the  end  of  Jgrahdyan,  let  him  always 

*  do  reverence  to  the  manes  of  anceftors. 

151.  '  Far  from  the  manfion  of  holy  fire,  let  him  remove  all  ordure  ; 
'  far  let  him  remove  water,  in  which  feet  have  been  wafhedj  far  let  him 

*  remove  all  remnants  of  food,  and  all  feminal  impurity. 

152.  '  At  the  beginning  of  each  day  let  him  difcharge  his  feces, 

*  bathe,  rub  his  teeth,   apply  a  collyrium  to  his  eyes,  adjuft  his  drcfs, 

*  and  adore  the  gods. 

153.  '  On  the  dark  lunar  day,  and  on  the  other  vnonthXy  parvans,  let 

*  him  vifit  the  images  of  deities,  and  Brahmens  eminent  in  virtue,  and 

*  the  ruler  of  the  land,  for  the  fake  of  proteflion,  and  thofe  whom  he 

*  is  bound  to  revere. 

154.  *  Let  him  humbly  greet  venerable  men,  ivho  vifit  him,  and  give 

*  them  his  own  feat ;  let  him  fit  near  them,  clofing  the  palms  of  his 

*  hands ;    and   when    they  depart,    let   him    walk   fome   way  behind 

*  them. 

155.  *  Let  him  pra<flife   without    intermiflion    that    fyftem  of  ap- 

*  proved  ufages,    which  is  the  root   of  all  duty  religious   and   civil, 

*  declared  at  large  in  the  fcripture    and   facred    lawtrads,    together 

*  with  the  ceremonies  peculiar  to  each  a6l ; 

156.  •  Since  by  fuch  praftice  long  life  is  attained;  by  fuch  pra6lice 

*  is  gained  wealth  unperifhable  ;  fuch  pra6lice  baffles  every  mark  of  ill 

*  fortune  : 

157.  •  But, 
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157.  *  But,  by  an  oppofite  pradlice,  a  maa  furely  fiaks  to  contempt 

*  in  this  world,  has  always  a  large  portion  of  mifery,  is  afflidled  with 

*  difeafe  and  fhortlived  ; 

158.  *  While  the  man,  who  is  obfervant  of  approved  ufages,  endued 
^'with  faith  in  fcripture,  and  free  from  a  fpirit  of  detradlion,  lives  a 

*  hundred  years,  even  though  he  bear  no  bodily  mark  of  a  profperous 

*  life. 

159.  *  Whatever  a61:  depends  on  another  man,  that  aft  let  him  care- 

*  fully  fhun  ;  but  whatever  depends  on  himfelf,  to  that  let  him  flu- 

*  dioufly  attend  : 

160.  *  All,  that  depends  on  another,  gives  pain;  and  all, 

*  that  depends  on  himself,  gives  pleasure;  let  him  know  this 

*  to  be  in  few  words  the  definition  of  pleafure  and  pain. 

lOl.  *  When  an  aft,   neither  prefcribed  nor  prohibited,    gratifies  the 

*  mind  of  him,  who  performs  it,  let  him  perform  it  with  diligence;  but 

*  let  him  avoid  its  oppofite. 

162.  *  Him,  by  whom  he  was  inverted  with  the  facrificial  thread, 
'  him,  who  explained  the  Veda  or  even  a  part  of  it,  his  mother,  and 

*  his  father,  natural  or  fpiritual,  let  him  never  oppofe ;  nor  priefts,  nor 

*  cows,  nor  perfons  truly  devout. 

1O3.  *  Denial  of  a  future  ftate,  ncgleft  of  the  fcripture,  and  con- 

*  tempt  of  the  deities,  envy  and  hatred,  vanity  and  pride,  wrath  and 

*  fevcrity,  let  him  at  all  times  avoid. 

164.  '  Let 
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164.  *  Let  him  not,  when  angry,  throw  a  ftick  at  another  man, 
'  nor  fmite  him  with  any  thing ;  unlefs  he  be  a  fon  or  a  pupil :  thofc 
'  two  he  may  chaftife  for  their  improvement  in  learning. 

i05.  'A  twice-born  man,  who  barely  aflaults  a  £ri/6;w«  with  in- 

*  tention  to  hurt  him,  fhall  be  whirled  about  for  a  century  in  the  hell 

*  named  Tdmifra ; 

106.  *  But,  having  fmitten  him  in  anger  and  by  defign,  even  with 
'  a  blade  of  grafs,  he  fhall  be  born,  in  one  and  twenty  tranfmigrations, 

*  from  the  wombs  of  impure  quadrupeds. 

107.  '  He,  who,  through  ignorance  of  the  law,  flieds  blood  from 

*  the  body  of  a  Brahmen,  not  engaged  in  battle,  fhall  feel  exceffive 

*  pain  in  his  future  life  : 

168.  *  As  many  particles  of  duft  as  the  blood  fhall  roll  up  from  the 

*  ground,  for  fo  many  years  fhall  the  fhedder  of  that  blood  be  mangled 

*  by  other  animals  in  his  next  birth. 

169.  *  Let    not    him   then,    who  knows  this  law,    even  aflault    a 

*  Brahmen  at  any  time,  nor  ftrike  him   even  with  grafs,  nor  caufe 
'  blood  to  gufh  from  his  body. 

170.  *  Even  here  below  an  unjuft  man  attains  no  felicity;  nor  he, 

*  whofe  wealth   proceeds  from   giving  falfe  evidence;    nor  he,   who 

*  conftantly  takes  delight  in  mifchief. 

171.  '  Though  opprefled  by  penury,  in  confequence  of  his  righte- 
'  ous  dealings,  let    him    never    give    his    mind    to    unrightcoufnefs  j 

*  for 
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*  for  he   may  obferve  the  fpeedy  overthrow  of  iniquitous  and  fuiful 

*  men. 

172.  *  Iniquity,  committed  in  this  world,  produces  not  fruit  xmme- 
«  diately,  but,  like  the  earth,  in  due  feafon ;   and,  advancing  by  little 

*  and  little,  it  eradicates  the  man,  who  committed  it. 

173.  '  Yes;  iniquity,  once  committed,  fails  not  of  producing  fruit 
'  to  him,  who  wrought  it ;  if  not  in  his  own  perfon,  yet  in  his  fons  ; 

*  or,  if  not  in  his  fons,  yet  in  his  grandfons  : 

174.  *  He  grows  rich  for  a  while  through  unrighteoufnefs ;  then  he 

*  beholds  good  things ;  then  it  is,  that  he  vanquifhes  his  foes ;  but  he 

*  perifhes  at  length  from  his  whole  root  upwards. 

175.  *  Let  a  man  continually  take  pleafure  in  truth,  injuftice,  in 

*  laudable  pradices,  and  in  purity  j  let  him  chaftife  thofe,  whom  he 

*  may  chaftife,  in  a  legal  mode  ;  let  him  keep  in  fubje6lion  his  fpeech, 

*  his  arm,  and  his  appetite  : 

17O.  *  Wealth  and  pleafures,  repugnant  to  law,  let  him  fhun  ;  and 

*  even  lawful  acts,  which  may  caufe  future  pain,  or  be  ofFenfive  to 
'  mankind. 

177.  'Let  him   not  have  nimble  hands,    reftlefs  feet,   or  voluble 
'  eyes ;  let  him  not  be  crooked  in  his  ways ;  let  him  not  be  flippant  in 

*  his  ipeech,  nor  intelligent  in  doing  mifchief. 

178.  *  Let  him  walk  in  the  path  of  good  men;  the  path,  in  which 

*  his  parents  and  forefathers  walked :  while  he  moves  in  that  path,  he 

*  can  give  no  offence. 

VOL.  iiu  B  B  179.  '  With 
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1 79.  '  With  an  attendant  on  confecrated  fire,  a  performer  of  holy 

*  rites,  and  a  teacher  of  the  Veda,  with  his  maternal  uncle,  with  his 
'  gueft  or  a  dependant,  with  a  child,  with  a  man  either  aged  or  fick, 

*  with  a  phyfician,  with  his  paternal  kindred,  with  his  relations  by 
'  marriage,  and  with  coufins  on  the  fide  of  his  mother, 

180.  '  With  his  mother  herfelf,  or  with  his  father,  with  his  kinf- 

*  women,  with  his  brother,   with  his  fon,  his  wife,  or  his  daughter, 

*  and  with  his  whole  fet  of  fervants,  let  him  have  no  ftrife. 

181.  *  A  houfe-keeper,  who  fhuns  altercation  with  thofe  y«/?  men- 

*  ttoned,  is  releafed  from  all  fecret  faults ;  and,  by  fuppreffing  all  fuch 

*  difputes,  he  obtains  a  vidlory  over  the  following  worlds  : 

182.  *  The  teacher  of  the  Veda  fecures  him  the  world  of  Brah- 

*  ma';  his  father,  the  world  of  the  Sun,  or  of  the  Prajapetis;  his 
'  gueft,  the  world  of  Indra  ;  his  attendance  on  holy  fire,  the  world 
'  of  Devas; 

183.  '  His  female  relations,  the  world  of  celeftial  nymphs  ;  his  ma- 

*  ternal  coufins,  the  world  of  the  Vifuadevas ;  his  relations  by  affinity, 

*  the  world  of  waters^  his  mother  and  maternal  uncle  give  him  power 
'  on  earth ; 

184.  '  Children,  old  men,  poor  dependants,  and  fick  perfons,  muft 

*  be  confidered  as  rulers  of  the  pure  ether  -,  his  elder  brother,  as  equal 

*  to  his  father  J  his  wife  and  fon,  as  his  own  body  ; 

185.  '  His  afTemblage  of  fervants,  as  his  own  fhadow ;  his  daughter, 

*  as  the  higheft  objeft  of  tendernefs:  let  him,  therefore,  when  ofl?ended 
'  by  any  of  thofe,  bear  the  offence  without  indignation. 

180.  '  Though 
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18(5.  '  Though  permitted  to  receive  prefents,  let  him  avoid  a  habit 

*  of  taking  them  ;  fince,  by  taking  many  gifts,  his  divine  Ught  foou 
'  fades. 

187.  '  Let  no  man  of  (cnCc,  who  has  not  fully  informed  himfelf 
'  of  the  law  concerning  gifts  of  particular  things,   accept  a  prefent, 

*  even  though  he  pine  with  hunger. 

188.  '  The  man,  who  knows  not  that  law,  yet  accepts  gold  or  gems, 

*  land,  a  horfe,    a  cow,   food,    raiment,  oils  or  clarified  butter,    be- 

*  comes  mere  aflies,  like  wood  confumed  by  fire  : 

189.  '  Gold  and  gems  burn  up  his  nourifhment  and  life ;  land  and  a 

*  cow,  his  body  ;  a  horfe,  his  eyes ;  raiment,  his  Ikin  ;  clarified  butter, 

*  his  manly  flrength ;  oils,  his  progeny. 

190.  '  A  twice-born  man,  void  of  true  devotion,  and  not  having 

*  read  the  Veda,  yet  eager  to  take  a  gift,  finks  down  together  with 

*  it,  as  with  a  boat  of  ftone  in  deep  water. 

191.  '  Let  him  then,  who  knows  not  the  law,  be  fearful  of  prefents 
'  from  this  or  that  giver  ;  fince  an  ignorant  man,  even  by  a  fmall 
'  gift,  may  become  helplefs  as  a  cow  in  a  bog. 

192.  '  Let  no  man,  apprized  of  this  law,  prefent  even  water  to  a 

*  prieft,  who  a6ls  like  a  cat,  not  to  him,  who  a6ls  like  a  bittern,  nor 
'  to  him,  who  is  unlearned  in  the  Feda ; 

19>3.  '  Since  property,  though  legally  gained,  if  it  be  given  to  either 
'  of  thofe  three,  becomes  prejudicial  in  the  next  world  both  to  the 
'  giver  and  receiver : 

194.  '  As 
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ig4.  '  As  he,  who  tries  to  pafs  over  deep  water  in  a  boat  of  ftone, 
'  finks  to  the  bottom,  fo  thofe  two  ignorant  men,  the  receiver  and  the 
'  giver,  fink  to  a  region  of  torment. 

195.  'A  covetous  wretch,  who  continually  difplays  the  flag  of  vir- 

*  tue,  a  pretender,  a  deluder  of  the  people,  is  declared  to  be  the  man, 

*  who  afts  like  a  cat :  he  is  an  injurious  hypocrite,  a  detraftor  from  the 

*  merits  of  all  men. 

1 96.  '  A  twice-born  man,  with  his  eyes  dejeded,  morofe,  intent  on  his 

*  own  advantage,  fly,  and  falfely  demure,  is  he,  who  a6ls  like  a  bittern. 

197.  *  Such  priefts,  as  live  like  bitterns,  and  fuch  as  demean  themfelves 

*  like  cats,  fall  by  that  finful  condu6l  into  the  hell  called  Andbatdmifra. 

198.  '  Let  no  man,  having  committed  fin,  perform  a  penance, 
'  under  the  pretext  of  auftere  devotion,  difguifing  his  crime  under  fic- 

*  titious  religion  and  deceiving  both  women  and  low  men  : 

199.  '  Such  impoflors,  though  Brdhmens,  are  defpifed,  in  the  next 

*  life  and  in  this,  by  all  who  pronounce  holy  texts;  and  every  reli- 


gious  aft  fraudulently  performed  goes  to  evil  beings. 


200.  *  He,  who  has  no  right  to  diftinguirtiing  marks,  yet  gains  a 

*  fubfiftence  by  wearing  falfe  marks  of  difhindion,  takes  to  himfelf  the 

*  fin  committed  by  thofe  who  are  entitled  to  fuch   marks,   and  (hall 

*  again  be  born  from  the  womb  of  a  brute  animal. 

201.  '  Never  let  him  bathe  in  the  pool  of  another  man;  for  he, 
'  who  bathes  in  it  without  licence^  takes  to  himfelf  a  fmall  portion  of 

*  the  fins,  which  the.  maker  of  the  pool  has  committed. 

202.  *  He, 
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202.  *  He,  who  appropriates  to  his  own  ufe  the  carriage,  the  bed, 

*  the  leat,  the  well,  the  garden,  or  the  houfe  of  another  man,  who 

*  has  not  dehvered  them  to  him,  afTumes  a  fourth  part  of  the  guilt  of 

*  their  owner. 

203.  *  In  rivers,  in  ponds  dug  by  holy  perfons,  and  in  lakes,  let  him 

*  always  bathe ;  in  rivulets  alfo,  and  in  torrents. 

204.  '  A  WISE  man  ihould  conftantly  difcharge  all  the  moral  duties, 

*  though  he  perform  not  conftantly  the  ceremonies  of  religion ;  iince  he 
'  falls  low,  if,  while  he  performs  ceremonial  a6ts  only,  he  difcharge  not 
'  his  moral  duties. 

205.  '  Never  let  a  prieft  eat  part  of  a  facrifice  not  begun  with  texts 

*  of  the  FMa,  nor  of  one  performed  by  a  common  facrificer,  by  a  wo- 
'  man,  or  by  an  eunuch  ; 

206.  '  When  thofe  perfons  offer  the  clarified  butter,  it  brings  mif- 

*  fortune  to  good  men,  and  raifes  averfion  in  the  deities ;  fuch  oblations, 

*  therefore,  he  muft  carefully  (hun. 

207.  '  Let  him  never  eat  the  food  of  the  infane,  the  wrathful,  or  the 
«  fick;    nor  that,  on   which  lice  have  fallen;    nor  that,  which  has 

*  defignedly  been  touched  by  a  foot ; 

208.  '  Nor  that,  which  has  been  looked  at  by  the  flayer  of  a  prieft, 

*  or  by  any  other  deadly  fmner,  or  has  even  been  touched  by  a  woman. 

*  in  her  courfes,  or  pecked  by  a  bird,  or  approached  by  a  dog; 

209.  *  Nor  food   which   has  been   fmelled  by  a  cow  ;  nor  particu- 
'  larly  that,  which  has  been  proclaimed  for  all  comers ;  nor  the  food  of 

*  aflbciated, 
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'  alTociated  knaves,  or  of  hurlots  ;  nor  that,  which  is  contemned  by 
'   the  learned  in  Icripture  ; 

IMO.  '  Nor  that  of  a  thief  or  a  publick  finger,  of  a  carpenter,  of 
'  an  iifurer,  of  one  who  has  recently  come  from  a  facrificc,  of  a  nig- 
'  gardly  churl,  or  of  one  bound  with  fetters ; 

211.  'Of  one  publickly  defamed,  of  an  eunuch,  of  an  unchafte 
'  woman,  or  of  a  hypocrite ;  nor  any  fweet  thing  turned  acid,  nor 
'  what  has  been  kept  a  whole  night;  nor  the  food  of  a  fervile  man, 
'  nor  the  orts  of  another  ; 

212.  '  Nor  the  food  of  a  phyfician,  or  of  a  hunter,  or  of  a  diflioneft 
'  man,  or  of  an  eater  of  orts  ;  nor  that  of  any  cruel  perfon ;  nor  of  a 

*  woman  in  childbed  ;  nor  of  him,  who  rifes  prematurely  from  table 
'  to  make  an  ablution;    nor   of  her,  whofe   ten   days   of  purification 

*  have  not  elapfed ; 

213.  '  Nor  that,  which  is  given  without  due  honour  to  honourable 
'  men;  nor  any  flefh,  which  has  not  been  facrificed  ;  nor  the  food 
'  of  a  woman,  who  has  neither  a  hufband  nor  a  fon  ;  nor  that  of  a 
'  foe,  nor  that  of  the  whole  town,  nor  that  of  an  outcaft,  nor  that  on 
'  which  any  perfon  has  fneezed  ; 

214.  '  Nor  that  of  a  backbiter,  or  of  a  faUe  witnefs;  nor  of  one, 

*  who  fells  the  reward  of  his  facrifice;  nor  of  a  publick  dancer,   or  a 

*  tailor;  nor  of  him,  who  has  returned  evil  for  good; 

215.  *  Nor  that  of  a  blackfmith,  or  a  man  of  the  tribe  called 
'  NiJJjcida,  nor  of  a  ftageplaycr,  nor  of  a  worker  in  gold  or  in  cane, 

*  nor  of  him  who  fells  weapons ; 

2lO.  '  Nor 
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2lO.  *  Nor  of  thofe,  who  train  hunting  dogs,  or  fell  fermented  li- 

*  quor;  nor  of  him  who  waflies  clothes,  or  who  dyes  them;  nor  of 

*  any  malevolent  perfon;  nor  of  one,  who  ignorantly  fufFers  an  adul- 

*  terer  to  dwell  under  his  roof; 

217.  '  Nor  of  thofe,  who  knowingly  bear  with  the  paramours  of 
'  their  own  wives,  or  are  conftantly  in  fubjedion  to  women ;  nor 
'  food  given  for  the  dead  before  ten  days  of  purification  have  pafled ; 

*  nor  any  food  whatever,  but  that  which  fatisfies  him. 

218.  *  Food  given  by  a  king,  impairs  his  manly  vigour;  by  one 
'  of  the  fervile  clafs,    his   divine  light ;    by  goldfmiths,  his  life  ;    by 

*  leathercutters,  his  good   name  : 

219.  '  Given  by  cooks  and  the  like   mean  artifans,  it  deftroys   his 

*  offspring  ;  by  a  wafherman,  his  mufcular  ftrength  j   but  the  food  of 

*  knavifh  aflbciates  and  harlots  excludes  him  from  heaven  : 

220.  *  The   food  of  a   phyfician  is  purulent ;    that  of  a  libidinous 

*  woman,  feminal;  that  of  an  ufurer,    feculent;    that  of  a  weapon- 
'  feller,  filthy  : 

221.  *  That  of  all  others,   mentioned   in  order,  whofe   food  muft 

*  never  be  tafted,  is  held  equal  by  the  wife  to  the  Ikin,  bones,  and 

*  hair  of  the  dead. 

222.  '  Having  unknowingly  fwallowed  the  food  of  any  fuch  perfons, 

*  he  muft  faft  during  three  days ;  but,  having  eaten  it  knowingly,  he 

*  muft   perform    the  fame  harfh    penance,    as   if  he  had    tafted  any 

*  feminal  impurity,  ordure,  or  urine. 

223.  *Let 
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223.  '  Let  no  learned  prieft  cat  the  drelTed  grain  of  a  fervile 
*  man,  who  performs  no  parental  obfequies  j  but,  having  no  other 
'  means  to  live,  he  may  take  from  him  raw  grain  enough  for  a  fingle 


i 


nis;ht. 


224.  '  The  deities,  having  well  confidered  the  food  of  a  niggard, 

*  who  has  read  the  fcripture,  and  that  of  an  ufurer,  who  bellows  gifts 

*  liberally,  declared  the  food  of  both  to  be  equal  in  quality  ; 

225.  *  But  Brahma,    advancing  toward  the  gods,  thus  addrelFed 

*  them  :  "  Make  not  that  equal,  which  in  truth  is  unequal ;  fmce  the 
'*  food  of  a  liberal  man  is  purified  by  faith,  while  that  of  a  learned 
*'  mifer  is  defiled  by  his  want  of  faith  in  what  he  has  read." 

226.  '  Let  each  ivealthy  man  continually  and    feduloufly  perform 

*  facred  rites,  and  confecrate  pools  or  gardens  with  faith  ^  fince  thofe 

*  two  a6ts,  accompliflied  with  faith  and  with  riches  honeftly  gained, 

*  procure  an  unperifliable  reward  . 

227.  '  If  he  meet  with  fit  objedis  of  benevolence,  let  him  conftantly 
'  beftow  gifts  on  them,  both  at  facrifices  and  confecrations,  to  the  bell 

*  of  his  power  and  with  a  chearful  heart ; 

228.  '  Such  a  gift,  how  fmall  foever,  bellowed  on  requell  without 

*  grudging,  paffes  to  a  worthy  object,  who  will  fecure  the  giver  from 

*  all  evil. 


22g.  '  A  giver  of  water  obtains  content ;  a  giver  of  food,  extreme 

*  blifs ;    a  giver  of  tila^    defired  offspring ;    a  giver  of  a  lamp,  uu- 

*  blemilhed  eyefight ; 

230.   *  A 
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230.  '  A  giver  of  land   obtains  landed  property;    a  giver  of  gems 
'  or  gold,  long  life  ;  a  giver  of  a  houfe,  the  mofl  exalted  manfion  j  a 

*  giver  of  filver,  exquifite  beauty ; 

231.  '  A  giver    of  clothes,    the    fame    llation    with    Chandra  j 

*  a    giver    of    a    horfe,    the   fame    ftation    with   Aswi  ;    a  giver  of 
'  a  bull,    eminent    fortune ;    a    giver    of   a   cow,    the    manfion    of 

*  Su'rya  ; 

232.  '  A  giver  of  a  carriage  or  a  bed,  an  excellent  confort ;  a  giver 

*  of  fafety,  liipreme  dominion ;  a  giver  of  grain,  perpetual  delight ;  a 

*  giver  of  fcriptural  knowledge,  union  with  God  : 

233.  '  Among  all  thole  gifts,   of  water,  food,  kine,  land,  clothes, 

*  fi7a,    gold,  clarified  butter,  and  the  reft,  a  gift  of  fpiritual  know- 

*  ledge  is  confequently  the  moft  important ; 

234.  *  And  for  whatever  purpofe  a  man  beftows  any  gift,    for  a 

*  fimilar  purpofe  he  (hall  receive,   with  due    honour,    a   fimilar   re- 

*  ward. 

235.  '  Both  he,   who  refpedlfully  beflows    a   prefent,  and   he  who 

*  refpedfully  accepts  it,   (hall  go  to  a  feat  of  blifs ;  but,  if  they  a6t 

*  otherwile,  to  a  region  of  horror. 

230.  *  Let  not  a  man  be   proud  of    his    rigorous   devotion  ;    let 

*  him  not,  having  facrificed,  utter  a  falfehood ;  let  him  not,  though 

*  injured,  Infult  a  prieft  j  having  made  a  donation,  let  him  never  pro- 

*  claim  it : 

VOL.  III.  c  c  237.  *  By 
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237.  '  By  falfehood,  the  facrifice  becomes  vain;  by  pride,  the  merit 

*  of  devotion  is  loft  ;  by  infulting  priefts,  life  is  diminiflied  ;    and  by 

*  proclaiming  a  largefs,  its  fruit  is  deftroyed. 

238.  *  Giving  no  pain  to  any  creature,  let  him  colle6l  virtue  by 

*  degrees,  for  the  fake  of  acquiring  a  companion  to  the  next  world,  as 

*  the  white  ant  by  degrees  builds  his  neft  ; 

239.  *  For,   in  his   pafTage   to    the    next  world,    neither    his    fa- 

*  ther,    nor   his  mother,    nor   his  wife,    nor  his  fon,    nor    his    kinf- 

*  men,  will  remain  in  his  company :    his  virtue    alone   will   adhere 

*  to  him. 

240.  *  Single  is  each  man   born  ;    (ingle  he   dies ;    fingle    he   re- 

*  ceives  the   reward  of  his  good,    and  fingle  the  punifhment  of  his 

*  evil,  deeds: 

241.  '  When  he  leaves  his  corfe,  like  a  log  or  a  lump  of  clay,  on  the 

*  ground,  his  kindred  retire  with  averted  faces  ;  but  his  virtue   ac- 

*  companies  his  foul. 

242.  *  Continually,  therefore,  by  degrees  let  him  colled  virtue,  for 

*  the  fake  of  fecuring  an  infeparable  companion  ;    fince   with  virtue 

*  for  his   guide,  he    will   traverfe    a    gloom,  how    hard   to  be    tra- 

*  verfed ! 

243.  '  A  man,  habitually  virtuous,  whofe  offences  have  been  expiated 

*  by  devotion,   is  inftantly  conveyed  after  death  to  the  higher  world, 

*  with  a  radiant  form  and  a  body  of  ethereal  fubftance. 

244.  '  He, 
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244.  *  He,  who  feeks  to  preferve  an  exalted  rank,  muft  conftantly 

*  form  connexions  with  the  higheft  and  beft  families,  but  avoid  the 

*  worft  and  the  meaneft ; 

245.  *  Since  a  prieft,  who  connedls  himfelf  with  the  beft  and  higheft 

*  of  men,  avoiding  the  loweft  and  worft,  attains  eminence;  but  fmks, 

*  by  an  oppofite  condu6t,  to  the  clafs  of  the  fervile. 

246.  *  He,  who  perfeveres  in  good  adlions,  in  fubduing  his  paffions, 

*  in  beftowing  largefles,  in  gentlenefs  of  manners,  who  bears  hardftiips 

*  patiently,  who  aflbciates  not  with  the  malignant,  who  gives  pain  to 
«  no  fentient  being,  obtains  final  beatitude. 

247.  *  Wood,    water,    roots,   fruit,    and  food  placed   before   him 

*  without  his  requeft,  he  may  accept  from  all  men ;  honey  alfo,  and 

*  protection  from  danger. 

248.  *  Gold,  or  other  alms,  voluntarily  brought  and  prefented,  but 

*  unaiked    and   unpromifed,  Brahma'  confidered   as   receivable  even 

*  from  a  fmner : 

24Q.  *  Of  him,  who  fhall  difdain  to  accept  fuch  alms,  neither  will 

*  the   manes  eat  the  funeral  oblations  for  fifteen  years,   nor  will   the 

*  fire  convey  the  burnt  facrifice  to  the  gods. 

250.  *  A    bcLi,   houfes,    blades   of  cus'a^    perfumes,  water,  flowers, 

*  jewels,    buttermilk,  ground  rice,  fifli,   new   milk,  flefh-meat,    and 

*  green  vegetables,  let  him  not  proudly  rejeft. 

251.  *  When  he  wifhes  to  relieve  his  natural  parents   or  ipiritual 

*  father,  his  wife  or  others,  whom  he  is  bound  to  maintain,  or  when 

'  he 
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'  he  is  preparing  to  honour  deities  or  guefts,  he  may  receive  gifts  from 
'  any  perfon,  but  muft  not  gratify  himfelf  with  fuch  prefents : 

252.  '  If  his  parents,   however,  be  dead,  or  if  he  live  without  them 

*  in  his  own  houfe,  let  him,  when  he  feeks  nourishment  for  himfelf, 
'  receive  prefents  invariably  from  good  men  alone. 

25  3.  *  A  labourer   in  tillage,   a  family  friend,   a  herdfman,  a  flave, 

*  a  barber,  a  poor  ftranger  offering  his  humble  duty,  are  men  of  the 

*  fervile  clafs,  who  may  eat  the  food  of  their  fuperiors : 

254.  *  As  the  nature  of  the  poor  ftranger  is,  as  the  work  is,  which 

*  he  defires  to  perform,  and  as  he  may  fhow  moft  refped  to  the  majler 

*  of  the  houfe,  even  thus  let  him  offer  his  fervice; 

255.  *  For  he,  who  defcribes  himfelf  to  worthy  men  in  a  manner 
'  contrary  to  truth,  is  the  moft  finful  wretch  in  this  world  :  he  is  the 

*  worft  of  thieves,  a  ftealer  of  minds. 

256.  *  All  things  have  their  fenfe  afcertained  by  fpeech  ;  in  fpeech 

*  they  have  their  bafis ;  and  from  fpeech  they  proceed  :    confequently, 

*  a  falfifier  of  fpeech  falfifies  every  thing. 

257.  *  When  he  has  paid,  as  the  law  direfts,  his  debts  to  the  fages, 
«  to  the  manes,  and  to  the  gods,  by  reading  the  fcripture,  begetting 
«  a  fan,  and  performing  regular  facrifces,  he  may  refign  all  to  his  Ton  of 

*  mature  age,  and  refide  in  his  family  houfe,  with  no  employment,  but 

*  that  of  an  umpire. 

258.  '  Alone,  in  fome  folitary  place,  let  him  conftantly  meditate  on 

*  the  divine  nature  of  the  foul,  for  by  fuch  meditation  he  will  attain 

^  happincfs. 

25Q.  '  Thus 
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259.  '  Thus  has  been  declared   the  mode,   by  which  a  Brahmen, 

*  who  keeps  hoyfe,  muft  continually  fubfift,  together  with  the  rule  of 

*  devotion  ordained  for  a  pupil  returned  from  his  preceptor ;  a  laudable 

*  rule,  which  increafes  the  beft  of  the  three  qualities. 

260.  *  A  prleft,  who  lives  always  by  thefe  rules,  who  knows  the 

*  ordinances  of  the  Veda,  who  is  freed  from  the  bondage  of  fin,  fliall  be 

*  abforbed  in  the  divine  effence. 


(    199    ) 

CHAPTER  THE  FIFTH. 
On  Diet,    Purification,    and  Women. 


1.  *   X  HE  fages,  having  heard  thofe  laws  delivered  for  the  con- 

*  dud  of  houfekeepers,  thus  addreffed  the  highminded  Bhrigu,  who 

*  proceeded  in  a  former  birth  from  the  genius  of  fire. 

2.  *  How,  Lord,  can  death  prevail  over  Brdhmens,  who  know  the 

*  fcriptural  ordinances,  and  perform  their  duties,  as  they  have  been 

*  declared?' 

3.  *  Then  he,  whofe  difpofition  was  perfe6l  virtue,  even  Bhrigu, 
'  the  fon  of  Menu,   thus  anfwered  the  great  Rijhis:    '  Hear,  from 

*  what  fin  proceeds  the  inclination  of  death,   to  deftroy  the  chief  of 

*  the  twice-born : 

4.  '  Through  a  negleft  of  reading  the  Veda,  through  a  defertion  of 

*  approved  ufages,  through  fupinc  remiffnefs  in  performing  holy  rites, 

*  and  through  various  offences  in  diet,  the  genius  of  death  becomes 

*  eager  to  deftroy  them. 

5.  *  Garlick,  onions,   leeks,  and  muflirooms   (which  no  twice-born 

*  man  muft  eat),  and  all  vegetables  raifed  in  dung, 

0,  '  Red 
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0.  '  Red    gums  or    refins,    exuding  from    trees,    and   juices    from 

*  wounded  ftems,  the   fruit  Jelu^  and  the   thickened  milk  of  a   cow 

*  within  ten  days  after  her  calving,  a  priell  muft  avoid  with  great 


7.  '  Ricepudding  boiled  with  tila,  frumenty,  ricemilk,    and  baked 

*  bread,  which  have  not  been  firft  offered  to  fome  deity,  flefhmeat 
'  alfo,  the  food  of  gods,  and  clarified  butter,  which  have  not  firft  been 
'  touched,  while  holy  texts  were  recited, 

8.  '  Frefh  milk  from  a  cow,  whofe  ten  days  are  not  pafled,  the  milk 
'  of  a  camel,   or  any  quadruped  with  a  hoof  not  cloven,    that  of  an 

*  ewe,  and  that  of  a  cow  in  heat,  or  whofe  calf  is  dead  or  abfent 
'  from  her, 

9.  *  That  of  any  foreft  beaft,  except  the  buffalo,  the  milk  of  a 
'  woman,  and  any  thing  naturally  fweet  but  acidulated,  muft  all  be 
'  carefully  ftiunned  : 

10.  '  But   among  ftich  acids,    buttermilk   may  be  fwallowed,    and 

*  every  preparation  of  buttermilk,  and  all  acids  extraded  from  pure 
'  flowers,  roots,  or  fruit  not  cut  with  iron. 

11.  *  Let  every  twice-born  man  avoid  carnivorous  birds,  and  fuch 

*  as    live    in    towns,    and    quadrupeds  with    uncloven    hoofs,    except 

*  thofe  allowed  by  the  Feda,  and  the  bird  called  tittibha  ; 

12.  '  The  fparrow,    the  water  bird  plava,    the  phenicopteros,    the 

*  chacravdcuy  the  breed  of  the   towncock,    the  fdrafa,    the  rajjuvalay 

*  the  woodpecker,  and  the  parrot,  male  and  female ; 

13.  '  Birds, 
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13.  '  Birds,  that  ilrike  with  their  beaks,  webfooted  birds,  the  coyajhtit 
'  thofe,  who  wound  with  flrong  talons,  and  thofe,  who  dive  to  devour 

*  fifli :  let  him  avoid  meat  kept  at  a  llaughter  houfe,  and  dried  meat, 

14.  '  The   heron,   the  raven,    the  c'hanjana^    all   amphibious   fifh- 

*  eaters,  tame  hogs,  and  fiih  of  every  fort,  but  thofe  exprefsly  permitted. 

15.  *  He,  who  eats  the  flefh  of  any  animal,  is  called  the  eater  of 

*  that  animal  itfelf ;  and  a  fifheater  is  an  eater  of  all  flelh  ;  from  fifh, 

*  therefore,  he  mufl  diligently  abftain  : 

16.  '  Yet  the  two  fifli,  called  pdfhina  and  rohita^  may  be  eaten  by 

*  the  guejis^  when  offered   at  a  repaft  in  honour  of  the  gods  or  the 

'  manes ;  and  fo  may  the  rdjiva,  the  Jinhatunda,  and  the  fasalca  of  . 

*  every  fpecies. 

17.  *  Let  him  not  eat  the  flefh  of  any  Iblitary  animals,  nor  of  un- 

*  known  beafts  or  birds,  though  by  general  words  declared  eatable, 

*  nor  of  any  creature  with  five  claws  ; 

18.  '  The  hedgehog  and  porcupine,  the  lizard  godhd,  the  gandaca, 
'  the  tortoife,  and  the  rabbit  or  hare,  wife  legiflators  declare  lawful 
'  food  among  fivetoed  animals;  and  all  quadrupeds,  camels  excepted, 
'  which  have  but  one  row  of  teeth. 

19.  '  The  twiceborn  man,  who  has  intentionally  eaten  a  mudi- 
'  room,  the  flefh  of  a  tame  hog,  or  a  town  cock,  a  leek,   or  an  onion, 

*  or  garlick,  is  degraded  immediately  ; 

20.  '  But    having    undefignedly    tailed  either    of  thofe  fix   things, 

*  he    mufl    perform    the    penance  fdntapana,    or     the    chdndrdyana, 

VOL.  III.  D  D  '  which 
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'  which   anchorets,   pradife :    for  other  things  he  muft  faft  a  whole 
'  day. 

21.  '  One  of  thofe  harfli  penances,  called  prdjdpatya,  the  twice- 
'  born  man  muft  perform  annually,  to  purify  him  from  the  unknown 
'  taint  of    illicit  food  ;    but  he  muft  do  particular  penance  for  fuch 

*  food  intentionally  eaten. 

22.  '  Beasts  and  birds  of  excellent  forts  may  be  flain  by  Brahmens 
'  for  facrifice,  or  for  the  fuftenance  of  thofe,  whom  they  are  bound  to 
'  fupport;  fince  Agastya  did  this  of  old. 

23.  '  No  doubt,    in  the   primeval  facrifices  by   holy  men,  and  in 

*  oblations  by  thofe  of  the  prieftly  and  military  tribes,  the  flefh  of  fuch 

*  beafts  and  birds,  as  may  be  legally  eaten,  was  prefented  to  the  deities. 

24.  '  That,  which  may  be  eaten  or  drunk,  when  freJJ:),  without  blame, 
<  may  be  fvvallowed,  if  touched  with  oil,  though  it  has  been  kept  a 
'  whole  night ;  and  (o  may  the  remains  of  clarified  butter : 

25.  '  And  every  mefs  prepared  with  barley  or  wheat,  or  with  drefled 
'  milk,  may  be  eaten  by  the  twiceborn,  although  not  fprinkled  with  oil. 

26.  '  Thus  has  the  food,  allowed  or  forbidden  to  a  twiceborn  man, 
'  been  comprehenfively  mentioned  :  I  will  now  propound  the  fpecial 
'  rules  for  eating  and  for  avoiding  flefli  meat. 

2/.  *  He  (hould  tafte  meat,  which  has  been  hallowed  for  a  fa- 
<  crifice  with  appropriated  texts,  and,  once  only,  when  a  prieft  fhall 
'  defire  him,  and  when  he  is  performing  a  legal  adl,  or  in  danger  of 
*  lofins:  life. 

28.  *  For 
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28.  •  For  the  fuftenance  of  the  vital  fpirit,    Brahma'  created  all 

*  this  animal  and  vegetable  fyftem  ;  and  all,  that  is  moveable   or  im- 

*  moveable,  that  fpirit  devours. 

29.  '  Things  fixed  are  eaten  by  creatures  with  locomotion  ;  toothlefs 
'  animals,  by  animals  with  teeth ;  thofe  without  hands,  by  thofe  to 
'  whom  hands  were  given ;  and  the  timid,   by  the  bold. 

30.  '  He,  who  eats  according  to  laWy  commits  no  fin,  even  though 
'  every  day  he  tafte  the  fle(h  of  fuch    animals,    as  may  lawfully  be 

*  tafted ;  fince  both  animals,  who  may  be  eaten,  and  thofe,  who  eat 

*  them,  were  equally  created  by  Brahma'. 

31.  'It  is  delivered  as  a  rule  of  the  gods,  that  meat  muft  be  fwal- 
'  lowed  only  for  the  purpofe  of  facrifice  ;  but  it  is  a  rule  of  gigantick 
'  demons,  that  it  may  be  fwallowed  for  any  other  purpofe. 

32.  '  No  fin  is  committed  by  him,  who,  having  honoured  the  deities 

*  and  the  manes,  eats  flefhmeat,  which  he  has  bought,  or  which  he  has 

*  himfelf  acquired,  or  which  has  been  given  him  by  another  : 

33.  *  Let  no  twiceborn  man,   who  knows  the  law,  and    is  not  in 

*  urgent  diftrefs,  eat  flefh  without  obferving  this  rule  ;  for  he,  unable 

*  to  fave  himfelf,  will  be  devoured  in  the  next  world  by  thofe  animals, 
'  whofe  flefh  he  has  thus  illegally  fwallowed. 

34.  '  The  fin  of  him,   who  kills  deer  for  gain,  is  not  fo  heinous, 

*  with  refped  to  the  puniJJjment  in  another  life,  as  that  of  him,  who 
'  eats  flefhmeat  in  vain,  or  not  previoujly  offered  as  a  facrifice:. 

35.  '  But 
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35.  *  But  the  man,  who,  engaged  in  holy  rites  according  to  law, 
'  refufes  to  eat  it,  fhall  fink  in  another  world,  for  twenty-one  births, 

*  to  the  ftate  of  a  beaft. 

36.  '  Never  let  a   prieft  eat  the  flefh  of  cattle  unhallowed  with 

*  }?jantras,  but  let  him  eat  it,  obferving  the  primeval  rule,  when  it 

*  has  been  hallowed  with  thofe  texts  of  the  Feda, 

37.  '  Should  he  have  an  earneft  delire  to  tafte  flefli  meat,  he  may 

*  gratify  his  fancy  by  forming  the  image  of  fome  beall  with  clarified 
'  butter  thickened,  or  he  may  form  it  with  dough;  but  never  let 
'  him  indulge  a  wifli  to  kill  any  beall:  in  vain  : 

38.  'As  many  hairs  as  grow  on  the  beaft,  fo  many  fimilar  deaths 

*  fhall  the  flayer  of  it,  for  his  own  fatisfadlion  in  this  world,  endure 
'  in  the  next  from  birth  to  birth. 

39.  '  By  the  felfexifting  in  perfon  were  beafts  created  for  facrifice ; 
'  and  the  facrifice  was  ordained  for  the  increafe  of  this  univerfe  :  the 

*  flaughterer  therefore,  of  beafts  for  facrifice  is  in  truth  no  flaugh- 
'  terer. 

40.  *  Gramineous  plants,  cattle,  tlmbertrees,  amphibious  animals, 
'  and  birds,  which  have  been  deftroyed  for  the  purpofe  of  facrifice, 
'  attain  in  the  next  world  exalted  births. 

41.  '  On  a  folemn  offering  to  a  gueft,  at  a  facrifice,   and   in  holy 

*  rites  to  the  manes  or  to  the  gods,  but  on  thofe  occafions  only,  may 

*  cattle  be  flain  :  this  law  Menu  enaded. 

42.  *  The 
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42.  *  The  twiceborn  man,  who,  knowing  the  meanhig  and  principles 

*  of  the  Veda^  flays  cattle  on  the  occalious  mentioned,  conveys  both 
'  himfelf  and  thofe  cattle  to  the  fummit  of  beatitude. 

43.  '  Let  no  twiceborn  man,  whofe  mind  is  improved  by  learning, 
'  hurt  animals  without  the  fandion  of  fcripture,  even  though  in  preff- 
'  ing  diftrefs,   whether  he  live  in  his  own  houfe,  or  in  that  of  his 

*  preceptor,  or  in  a  foreft. 

44.  *  That  hurt,  which  the  fcripture  ordains,  and  which  is  done  in 

*  this  world  of  moveable  and  immoveable  creatures,  he  muft  con- 
'  fider  as  no  hurt  at  all ;  fmce  law  (hone  forth  from  the  light  of  the 
'  fcripture. 

45.  *  He,  who  injures  animals,  that  are  not  injurious,  from  a  wifh 

*  to  give  himfelf  pleafure,  adds  nothing  to  his  own  happinefs,  living 

*  or  dead  ; 


46.  '  While  he,  who  gives  no  creature  willingly  the  pain  of  con- 
finement or  death,  but  feeks  the  good  of  dA\fentie?tt  beings,  enjoys  blifs 
without  end. 


( 


A7.  '  He,  who  injures  no  animated  creature,    fhall  attain  without 

*  hardship  whatever  he  thinks  of,  whatever  he  ftrives  for,  whatever  he 

*  fixes  his  mind  on. 

48.  '  Fleflimeat  cannot  be  procured  without  injury  to  animals,  and 

*  the  flaughter  of  animals  obftru6ls  the  path  to  beatitude ;  from  fleih- 

*  meat,  therefore,  let  man  abftain  ; 

49.  '  Attentively 
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40.  *  Attentively  confidering  the  formation  of  bodies,  and  the  death 
'  or  confinement  of  embodied  fpirits,  let  him  abflain  from  eating  flelh- 
'  meat  of  any  kind. 

50.  '  The  man,  who  forfakes  not  the  law,  and  eats  not  flefhmeat, 

*  like  a  bloodthirffcy  demon,  (hall  attain  good  will  in  this  world,  and 
'  fhall  not  be  afflicted  with  maladies. 

51.'  He,  who  confents  to  the  death  of  an  animal  ,•  he,  who  kills  it ; 
'  he,  whodiflefts  it  ;  he,  who  buys  it ;  he,  who  fells  it;  he,  who  drefles 

*  it ;  he,  who  ferves  it  up ;  and  he,  who  makes  it  his  food  ,•  thcfe  are 

*  eight  principals  in  the  flaughter. 

52.  *  Not  a  mortal  exifts    more  fuiful  than  he,  who,  without  an 

*  oblation  to  the  manes  or  the  gods,  defires  to  enlarge  his  own  flefh 

*  with  the  flefh  of  another  creature. 

53.  '  The   man,  who  performs  annually,  for  a  hundred  years,  an 

*  afivamedha,  ox  facrlfice  of  a  horfe^  and  the   man,  who  abftains  from 

*  flefhmeat,  enjoy  for  their  virtue  an  equal  reward. 

54.  *  By  fubfifting  on  pure  fruit  and  on  roots,  and  by  eating  fuch 

*  grains  as  are  eaten  by  hermits,  a  man  reaps  not  fo  high  a  reward, 

*  as  by  carefully  ablliaining  from  animal  food. 

55.  "  Me  he  (man  fa)  will  devour  in  the  next  world,  whofe 
*•  flefh  I  eat  in  this  life :"    thus  Jhould  a  fejheater  fpeak,   and  thus 

*  the    learned   pronounce    the   true   derivation   of    the    word   mdnfa, 
*■  or  flefh. 

56.  ♦  In 
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50.  *  In  lawfully  tailing  meat,    in   drinking   fermented  liquor,  in 
■*  carefling  women,  there  is  no  turpitude  ;  for  to  fuch  enjoyments  men 

*  are  naturally  prone  :  but  a  virtuous  abftinence  from  them  produces 

*  a  figual  compenlation^ 

5T .  *  Now  will  I  promulgate  the  rules  of  purification  for  the  dead, 

*  and  the  modes  of  purifying  inanimate  things,  as  the  law  prefcribes 

*  them  for  the  four  clalTes  in  due  order. 

S8.  *  When  a  child  has  teethed,  and  when,  after  teething,  his  head 

*  has  been  fhorn,  and  when  he  has  been  girt  with  his  thread,  and  when, 

*  being  full  grown,  he  dies,  all  his  kindred  are  impure :  on  the  birth 

*  x)f  a  child  the  law  is  the  fame. 

5f^.  *  By  a  dead  body,  the  fapindas  are  rendered  impure  in  law  for 

*  ten  days,  or  until  the  fourth  day^  when  the  bones  have  been  gathered 

*  up,  or  for  three  days,  or  for  one  day  only,  according  to  the  qualities 

*  of  the  deceafed : 

Oo.  '  Now  the  relation  of  the  fapindas^  or  men  connedled  by  the 

*  funeral  cake,  ceafes  with  the  feventh  perfon,  or  in  the  fixth  degree  of 
'  afcent  or  defcent,  and  that  of  famdnodacas,  or  thofe  connefted  by  an 

*  equal  oblation  of  water,  ends  only,  when  their  births  and  family- 
'  names  are  no  longer  known. 

61.  *  As  this  impurity,  by  reafon  of  a  dead  kinfman,  is  ordained  for 
'  fapindas,  even  thus  it  is  ordained  on  a  childbirth,  for  thofe  who  feck 

*  abfolute  purity. 

62.  •  Uncleannefs,  on  account  of  the  dead,  is  ordained  for  all;   but 

*  on  the  birth  of  a  child,  for  the  mother  and  father:  impurity,  for  ten 

*  days 
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*  days  after  the  childbirth,  affeds  the  mother  only  ;  but  the  father,  hav- 

*  ing  bathed,  becomes  pure. 

63.  '  A  man,  having  wafted  his  manhood,  is  purified  by  bathing ; 
'  but,  after  begetting  a  child  on  a  parapurva^  he  muft  meditate  for 

*  three  days  on  his  impure  ftate. 

64.  '  In  one  day  and  night,  added  to  nights  three  times  three,  the 

*  fapindas  are  purified  after  touching  the  corpfe  ;  but  the  famdnodacasy 

*  in  three  days. 

05.  '  A  pupil  in  theology,  having  performed  the  ceremony  of  burn- 
'  ing  his  deceafed  preceptor,  becomes  pure  in  ten  nights :  he  is  equal, 

*  in  that  cafe,  to  the  fapindas,  who  carry  out  the  dead. 

66.  *  In  a  number  of  nights,  equal  to  the  number  of  months  from 

*  conception,  a  woman  is  purified  on  a  mifcarriage  ;  and  a  women  in 

*  her  courfes  is  rendered  pure  by  bathing,  when  her  effufion  of  blood 

*  has  quite  flopped. 

67.  *  For  deceafed  male  children,  whofe  heads  have  not  been  fhorn, 

*  purity  is  legally  obtained  in  one  night ;  but  for  thofe,  on  whom  that 

*  ceremony  has  been  performed,  a  purification  of  three  nights  is  required. 

68.  '  A  dead  child  under  the  age  of  two  years,  let  his  kinfmen  carry 
'  out  having  decked  him  nvith  flowers^  and  bury  him  in  pure  ground, 

*  without  coHeding  his  bones  at  a  future  time  : 

69.  *  Let  no  ceremony  with  fire  be  performed  for  him,    nor  that 

*  of  fprinkling  water  j  but  his  kindred,  having  left  him  like  a  piece  of 
'  wood  in  the  foreft,  fhall  be  unclean  for  three  days. 

70.  •  For 
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70.  '  For  a  child  under  the  age  of  three  years,  the  ceremony  with 

*  water  fhall  not  be  performed  by  his  kindred  ;  but,  if  his  teeth  be  com- 

*  pletely  grown,  or  a  name  have  been  given  him,  they  may  perform  it, 

*  or  not,  at  their  option. 

71.  '  A  fellow  ftudent  In  theology  being  dead,  three  days  of  im- 

*  purity  are  ordained  ;  and,  on  the  birth,  of  a  famdnodaca,  purification  is 

*  required  for  three  nights. 

72.  *  The  relations  of  Betrothed  but  unmarried  damfels,  are  in  three 

*  days  made  pure  ;  and,  in  as  many,  are  their  paternal  kinfmen  puri- 

*  fied  after  their  marriage: 

73.  '  Let  them  eat  vegetable  food  without  faditlous,  that  is,  only 

*  "with  native,  fait ;  let  them  bathe  for  three  days  at  intervals ;  let  them 

*  tafte  no  flelhmeat;  and  let  them  fleep  apart  on  the  ground. 

74.  '  This  rule,  which  ordains  impurity  by  reafon  of  the  dead,  re- 

*  lates  to  the  cafe  of  one  dying  near  his  kinfmen ;  but,   in  the  cafe  of 

*  one  dying    at  a  diitance,   the  following   rule   muft  be   obfcrved  by 
'  thofe,   who  fhare  the  fame  cake,  and  by  thofe,  who  fharc  only  the 

'  fame  water  : 

V 

^5.  '  The  man,  who  hears  that  a  kinfman  is  dead  In  a  diftant 
'  country,  becomes  unclean,  if  ten  days  after  the  death  have  not 
'  palTcd,  for  the  remainder  of  thofe  ten  days  only ; 

76.  '  But,  If  the  ten  days  have  elapfed,  he  is  impure  for  three  nights, 

*  and,  if  a   year  have  expired,    he    is   purified  merely   by    touching 
'  water. 


VOL.  in. 


E  E  J7.   «  If, 
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Ti .  *  If,  after  the  lapfe  of  ten  days,  he  know  the  death  of  a  kiiifman, 
'  or  the  birth  of  a  male  child,  he  mull  purify  himfelf  by  bathing  to- 
'  gether  with  his  clothes. 

78.  *  Should  a  child,  whofe  teeth  are  not  grown,  or  fhould  ^./amdno- 
'  daca,  die  in  a  dillant  region,  the  kinfman,  having  bathed  with  his 
'  apparel,  becomes  immediately  pure. 

79.  '  If,  during  the  ten  days,   another   death  or  another   birth   in- 

*  tervene,   a  Brahmen  remains  impure,   only  till  thofe   ten  days  have 

*  elapfed. 

80.  '  A  fpiritual  teacher  being  dead,  the  fages  declare  his  pupil 
'  impure  for  three  days ;  but  for  a  day  and  a  night,  if  the  fon  or  wife 

*  of  the  teacher  be  deceafed  :  fuch  is  the  facred  ordinance. 

81.'  For  a  reader  of  the  whole  Veda,  who  dwells  in  the  fame  houfe, 
'  a  man  is  unclean  three  nights ;  but  for  a  maternal  uncle,  a  pupil,  an 

*  officiating  prieft,  and  a  diftant  kinfman,  only  one  night  winged  ivith 
'  two  days. 

82.  '  On  the  death  of  a  military  king,  in  whofe  dominion  he  lives, 

*  his  impurity  lajls  while  the  fun  or  the  flars  give  light  -,  but  it  lajis  a 

*  whole  day,  on  the  death  of  a  prieft,  who  has  not  read  the  whole 
'  Veda,  or  of  a  fpiritual  guide,  who  has  read  only  part  of  it,  with 
'  its  Anzas. 


'*6' 


83.  '  A  man  of  the  facerdotal  clafs  becomes  pure  in  ten  days ;  of  the 
'  warlike,  in  twelve  j  of  the  commercial,  in  five  j  of  the  fcrvilc,  in  a 
'  month. 

94.  *  Let 
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84.  *  Let  no  man   prolong  the  days  of  impurity;  let  him  not  in- 

*  termit   the   ceremonies  to  be  performed  with  holy  fires  :    while  he 

*  perform.s  thofe  rites,  even  though  he  be  difapinda,  he  is  not  impure. 

85.  '  He,  who  has  touched  a  Chandala,  a  woman  in  her  courfes,  an 

*  outcail:  for  deadly  fui,  a  newborn  child,  a  corpfe,  or  one  who  has 

*  touched  a  corpfe,  is  made  pure  by  bathing. 

80.  *  If,    having  fprinkled  his  mouth  with   water,   and  been  long 

*  intent  on  his  devotion,  he  fee  an  unclean  perfon,  let  him  repeat,  as 

*  well  as  he  is  able,  the  folar  texts  of  the  Veda,  and  thofe,  which  con- 

*  fer  purity. 

87-  *  Should  a  Brahmen  touch  a  human  bone  moift  with  oil,  he  is 

*  purified  by  bathing  ;  if  it  be  not  oily,  by  llroking  a  cow,  or  by  look- 

*  ing  at  the  fun,  having  Iprinkled  his  mouth  duly  with  water. 

88.  *  A  ftudent  in  theology  fhall  not  perform  the  ceremony  of  pour- 
'  ing  water  at  obfequies,  until  he  have  completed  his  courfe  of  religious 

*  ads  ;  but  if,  after  the  completion  of  them,  he  thus  make  an  offering 
'  of  water,  he  becomes  pure  in  three  nights. 

89.  *  For  thofe,  who  difcharge  not  their  prefcribcd  duties,  for  tiiofe, 

*  whofe  fathers  were  of  a  lower  clafs  than  their  mothers,  for  thofe, 

*  who  wear  a  drefs   of  religion   unauthorized   by   the   Feda,  and  for 

*  thofe,  who  illegally  kill  themfelves,  the  ceremony  of  giving  funeral 

*  water  is  forbidden  by  law  ; 

90.  •  And  for  women  imitating  fuch  hereticks,  as  wear  an  unlawful 

*  drefs,  and  for  fuch  women  as  live  at  their  own  pleafure,    or  have 

*  caufed 
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'  caufed  an  abortion,  or  have  ftricken  their  hufbands,  or  have  drunk 
'  any  fpirituous  liquor. 

01.  'A  ftudent  violates  not  the  rules  of  his  order,  by  carrying  out, 

*  when  dead,  his  own  inftruftor  in  the  Vedas,  who  inverted  him  with 

*  his  holy  cord,  or  his  teacher  of  particular  chapters,  or  his  reverend 
'  expounder  of  their  meaning,  or  his  father,  or  his  mother. 

C)2.  '  Let  men  carry  out  a  dead  Siidra  by  the  fouthern  gate  of  the 

*  town  ;  but  the  twiceborn,  in  due  order,  by  the  weftern,  northern, 
'  and  cafteru  gates. 

gs.  '  No  taint  of  impurity  can  light  on  kings  or  ftudents  in  theology, 

*  while  employed  in  difcharging  their  fever al  duties,  nor  on  thofe  who 
'  have  aftually  begun  a  facrifice ;  for  the  firft  are  then  placed  on  the 
'  feat  of  Indra,  and  the  others  are  always  equally  pure  with  the 
'  celeftial  fpirit. 

04.  *  To  a  kino-,  on  the  throne  of  magnanimity,  the  law  afcribes 

*  inftant  purification,  becaufe  his  throne  was  raifed  for  the  protection 
'  of  his  people  and  the  fupply  of  their  nourifhment  : 

g5.  *  It  is  the  fame  with  the  kin/men  o/' thofe,  who  die  in  battle,  after 
<  the  king  has  been  (lain,  or  have  been  killed  by  lightning,  or  legally 
'  bv  the  kino-  himfelf,  or  in  defence  of  a  cow,  or  of  a  prieft ;  and  with 
'  all  thofe,  whom  the  king  wilhcs  to  be  pure. 

()6.  '  The  corporeal  frame  of  a  king  is  compofcd  of  particles  from 

*  Soma,  Agni,  Su'rya,  Pavana,  Indra,  Cuve'ra,   Varuna,  and 

*  Yama,  the  eight  guardian  deities  of  the  world  : 

9/.  '  By 
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97.  '  By  thofe  guardians  of  men  in  fubftance  is  the  king  per=. 
'  vaded,  and  he  cannot  by  law  be  impure  ;  fince  by  thofe  tutelar 
'  gods  are  the  purity  and  impurity  of  mortals  both  caufed  and  re- 
'  moved, 

g8.  *  By   a  foldier,   difcharging  the   duties  of  his   clafs,    and  flain 

*  in   the   field   with    brandiflied   weapons,    the  higheft   facrifice   is,    in 

*  that    inflant,    complete  ;    and   fo  is  his   purification  :    this  law  is 
'  fixed. 

99.  *  A  prleft,  having  performed  funeral  rites,  is  purified  by  touching 
'  water;  a  foldier,  by  touching  his  horfe  or  elephant,  or  his  arms ;  a 

*  hulbandman,  by  touching  his  goad,  or  the  halter  of  his  cattle  ;  a  fer- 
'  vant,  by  touching  his  ftafF. 

100.  '  This  mode  of  purifying  fapindas,  O  chief  of  the  twiceborn, 

*  has  been  fully  declared  to  you!  learn  now  the  purification  required 

*  on  the  death  of  kinfmen  lefs  intimately  connefled. 

101.  '  A  Brahmen,  having  carried  out  a  dead  Brd/)men,  though  not 

*  afapinda,  with  the  aiFeftion  of  a  kinfman,  or  any  of  thofe  nearly  re- 

*  latcd  to  him  by  his  mother,  becomes  pure  in  three  days  ; 

102.  *  But,  if  he  tafte  the  food  ofi^ered  by  ihtiv  fapmdas,  he  is  puri- 
'  fied  in  ten  days  ;  and  in  one  day,  if  he  neither  partake  of  their  food, 

*  nor  dwell  in  the  fame  houfe. 

103.  *  If  he  voluntarily  follow  a  corpfe,  whether  of  a  paternal  kinf- 
'  manor  of  another,  aiid  afterwards  bathe  with  his  apparel,  he  is  made 
'  pure  by  touching  fire  and  tafting  clarified  butter. 

104.  '  Let 
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104.  '  Let   no  kinfman,  whllft  any  of  his  own  clafs  are  at  hand, 

*  caufe  a  deceafed  Brahmen  to  be  carried  out  by  a  SuJra;  fince  the 
'  funeral  rite,  polluted  by  the  touch  of  a  fcrvile  man,  obftruds  his 
'  palfage  to  heaven. 

105.  '  Sacred  learning,  auftere  devotion,  fire,  holy  aliment,  earth, 

*  the  mind,  water,  fmearing  with  cowdnng,  air,  prcfcribed  adts  of  re- 
'  ligion,  the  fun,  and  time,  are  purifiers  of  imbodied  fpirits ; 

106.  •  But  of  all  pure  things,  purity  in  acquiring  wealth,  is  pronoinc- 

*  ed  the  mofl:  excellent:  fince  he,  who  gains  v.'calth  with  clean  hands, 
'  is  truly  pure;  not  he,  who  is  purified  merely  with  earth  and  water. 

10/.  '  By  forgivenefs  of  injuries,  the  learned  are  purified;  by  libcra- 

*  lity,  thofc  who  have  negleded  their  duty;  by  pious  meditation,  thofe 

*  who  have  fccret  faults;  by  devout  aufterity,  thofe  who  beft  know 
«  the   Veda. 

108.  *  By  water  and  earth  is  purified  what  ought  to  be  made  pure; 

*  a  river,  by  its  current;  a  woman,  whole  thoughts  have  been  impure, 

*  by  her  monthly  difcharge,  and  the  chief  of  twiccborn  men,  by  fixing 

*  his  mind  wholly  on  God. 

109.  '  Bodies  are  cleanfcd  by  water;  the  mind  is  purified  by  truth; 

*  the  vital  fpirit,  by  theology  and  devotion;  the  undcrftanding,  by  clear 

*  knowledge. 

110.  'Thus  have  you  heard  me  declare  the  precife  rules  for  pu- 

*  rifying  animal  bodies  :    hear  now  the  modes  of  rclloring  purity  to 

*  various  inanimate  things. 

111.  *0f 
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111.  '  Of  brilliant  metals,  of  gems,  and  of  every  thing  made  with 
'  ftone,  the  purification,  ordained  by  the  wife,  is  with  afhcs,  water, 
'  and  earth. 

112.  'A  golden  velTel,  not  fmcared,  is  cleanfed  with  water  only; 
'  and  e\cry  thing  produced  in  water,  as  coral,  JJjells,  or  pearls,  and  every 

*  ftony  fubflancc,  and  a  filver  vcflcl  not  enchaled. 

113.'  From  a  jun61ion  of  water  and  fire  arofe  gold  and  filver;  and 
'  they  two,  therefore,  are  befl  purified  by  the  elements,  whence  they 

*  fprang, 

114.  '  Veflels  of  copper,  iron,  brafs,  pewter,  tin  and  lead,  may  be 

*  fitly  cleanfed  with  aflies,  with  acids,  or  with  water. 

115.  'The   purification   ordained    for    all    forts    of   liquids,    is    by 

*  ftirring   them   with   f«/rt-grafs  ;     for    cloths    folded,    by   fprinkling 

*  them    with    hallowed   water ;     for    wooden    utenfils,     by    planing 

*  them  ; 

llO.  '  For  the  facrificial  pots  to  hold  clarified  butter  and  juice  of 

*  the  moonplant,  by  rubbing  them  with  the  hand,  and  wafhing  them, 
'  at  the  time  of  the  facrifice  : 

117.  '  Implements  to  wafh  the  rice,  to  contain  the  oblations,  to  caxl 
'  them  into  the  fire,  to  colled,  winnow,  and  prepare  the  grain,  muft  be 
'  purified  with  water  made  hot. 

118.  '  The  purification  by  fprinkling  is  ordained  for  grain  and  cloths 
'  in  large  quantities ;  but,  to  purify  them  in  fmall  parcels,  which  a  man 
'  may  eajily  carry,  they  mull  be  waflied. 

119.  *  Leathern 
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110.  '  Leathern  utenlils,    and   fuch   as   are  made  with  cane,   mull 

*  generally  be  purified  in  the  fame  manner  with  cloths ;   green  vege- 

*  tables,  roots,  and  fruit,  in  the  fame  manner  with  grain  ; 


120.  '  Silk  and  woollen  ftuff,  with  faline  earths  ;  blankets  from  iW- 
'  pdla,  with  pounded  arijhtas,  or  nimba  fruit  -,  veils  and  long  drawers, 
'  with  the  fruit  of  the  Biha ;  mantles  of  cjbumd,  with  white  mullard- 
'  feeds. 

121.  '  Utenfils  made  of  Ihells  or  of  horn,  of  bones  or  of  ivory,  mull 

*  be  clcanfed  by  him,  who  knows  the  law,  as  mantles  of  cjhumd  are 

*  purified,   with  the  addition  of  cows'  urine  or  of  water. 

122.  *  Grafs,  firewood,   and   ftraw,  are  purified  by  fprinkling  them 

*  with  water  J  a  houfe,  by  rubbing,  brufhing,  and  fmearing  with  covv- 

*  dung  ;  an  earthen  pot,  by  a  fecond  burning  : 

123.  '  But  an  earthen  pot,  which  has  been  touched  with  any  fpiritu- 

*  ous  liquor,  with  urine,   with  ordure,   with  fpittle,  with  pus,  or  with 
'  blood,  cannot,  even  by  another  burning,  be  rendered  pure. 

124.  'Land  is  cleanfed  by  five  modes  j  by  fweeping,  by  fmearing 
'  with  cowdung,  by  fprinkling  with  cows'  urine,  by  fcraping,  or  by 
'  letting  a  cow  pafs  a  day  and  a  night  on  it. 

125.  'A  thing  nibbled  by  a  bird,  fmelt  at  by  a  cow,  Ihaken  with  a 
'  foot,  fneezed  on,  or  defiled  by  lice,  is  purified  by  earth  fcattered  over  it. 

126.  '  As  long  as  the  fcent  or  moiilure,  caufed  by  any  impurity,  re- 
'  main  on  the  thing  foiled,  fo  long  mull  earth  and  water  be  repeatedly 
•  ufcd  in  all  purifications  of  things  inanimate. 

127.  '  The 
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127.  *  The  Gods  declared  three  pure  things  peculiar  to  Brd/imens ; 

*  what  has  been  defiled  without  their  knowledge,   what,    in  cafes  of 

*  doubt,  they  fprinkle  with  water  ;    and  what  they  commend  with 

*  their  fpeech. 

128.  '  Waters  are  pure,  as  far  as  a  cow  goes  to  quench  her  third 

*  in  them,  if  they  flow  over  clean  earth,  and  are  fullied  by  no  impu- 

*  rity,  but  have  a  good  fcent,  colour,   and  tafte. 

1 29.  *  The  hand  of  an  artift  employed  in  his  art  is  always  pure  j   fo 

*  is  every  vendible  commodity,  when  expofed  to  fale  ;    and  that  food 

*  is  always  clean,  which  a  ftudent  in  theology  has  begged  and  receiv- 
«  ed  :  fuch  is  the  facred  rule. 

130.  *  The  mouth  of  a  woman  is  conftantly  pure  j  a  bird  is  pure  on 

*  the  fall  of  fruit,  which  he  has  pecked  ;   a  fucking  animal,  on  the 

*  flowing  of  the  milk  j   a  dog,  on  his  catching  the  deer  : 

131.  '  The  flefh  of  a  wild  beaft  flain  by  dogs,  Menu  pronounces 

*  pure  ;  and  that  of  an  animal  flain  by  other  carnivorous  creatures,  or 

*  by  men  of  the  mixed  clafs,  who  fubfift  by  hunting. 

132.  '  All  the  cavities  above  the  navel  are  pure,  and  all  below  it, 

*  unclean  ;  fo  are  all  excretions,  that  fall  from  the  body. 

133.  *  Gnats,  clear  drops  from  the  mouth  of  a  fpeaker,  a  fha- 
'  dow,  a  cow,  a  horfe,  funbeams,  duft,  earth,  air,  and  fire,  muft 
'  all  be  confidered  as  clean,  even  when  they  touch  an  unclean 
'  thing. 

VOL.  III.  F  F  134.  '  For 


218  ON  DIET,  PURIFICATION, 

134.  *  For  the  cleanfing  of  veflels,  which  have  held  ordure  or  urine, 

*  earth  and  water  muft  be  ufed,  as  long  as  they  are  needful ;  and  the 

*  fame  for  cleanfing  the  twelve  corporeal  impurities : 

135.  '  Oily  exudations,  feminal  fluids,  blood,  dandruff,  urine,  feces, 

*  earwax,  nailparings,   phlegm,    tears,    concretions  en  the  eyes,    and 

*  fweat,  are  the  twelve  impurities  of  the  human  frame. 

130.  '  By  the  man,   who  defires  purity,  one  piece  of  earth  together 

*  nvith  water  muft  be  ufed  for  the  conduit  of  urine,  three,  for  that  of 

*  the  feces;  fo,  ten  for  one  hand,  that  is,  the  left ;   then  feven  for  both: 

*  but,  if  necejfary,  more  mujl  be  ufed. 

137.  '  Such  is  the  purification  of  married   men;    that  of  ftudents 

*  muft   be   double  j    that    of    hermits,     triple  ;     that   of  men   wholly 
'  reclufc,   quadruple. 

138.  '  Let  each  man  fprinkle  the  cavities  of  his  body,  and  tafte  wa- 

*  ter  in  due  form,  when  he  has  difcharged  urine  or  feces;   when  he  is 
'  soins  to  read  the  Veda ;  and,  invariably,  before  he  takes  his  food  : 

DO  '  ^   ' 

139.  *  Firft,   let   him  thrice  tafte  water  j  then  twice  let  him  wipe 

*  his  mouth,  if  he  be  of  a  twiceborn  clafs,  and  defire  corporeal  purity  j 

*  but  a  woman  or  fervile  man  may  once  refped-ively  make  that  ablution. 

140.  *  Sudras,  engaged  in  religious  duties,  muft  perform  each  month 
'  the  ceremony  of  fhaving  their  heads;  their  food  muft  be  the  orts  of 
«  Brdhmens ;   and  their  mode  of  purification,  the  fame  with  that  of  a 

*  Vaifya. 

141.  '  Such 
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141.  *  Such  drops  of  Vv'ater,  as  fall  from  the  mouth  on  any  part  of 
'  the  body,  render  it  not  unclean  j  nor  hairs  of  the  beard,  that  enter  the 
'   mouth  ;  nor  what  adheres  awhile  to  the  teeth. 

142.  '  Drops,  which  trickle  on  the  feet  of  a  man  holding  water  for 
'  others,  are  held  equal  to  waters  flowing  over  pure  earth:  by  them  he 

*  is  not  defiled. 

143.  '  He,  who  carries  in  any  manner  an  inanimate  burden,  and  is 
*' touched  by  any  thing  impure,  is  clcanfed  by  making  an  ablution, 
'  without  laying  his  burden  down. 

144.  '  Having  vomited  or  been  purged,  let  him  bathe  and  tafte 
'  clarified  butter,  but,  if  he  have  eaten  already,  let  him  only  perform  an 
'  ablution  :  for  him,  who  has  been  connedled  with  a  woman,  bathine 
'  is  ordained  by  law. 

145.  *  Having  flumbcrcd,    having  fneezed,    having  eaten,  having 

*  fpitten,  having   told  untruths,   having  drunk   water,  and  going   to 
'  read  facred  books,  let  him,   though  pure,  wafli  his  mouth. 

146.  '  This  perfeft  fyftem  of  rules  for  purifying  men  of  all  clafTes, 
'  and  for  cleanfing  inanimate  things,  has  been  declared  to  you :  hear 
'  now  the  laws  concerning  women. 


*£) 


147.  '  By  a  girl,  or  by  a  young  woman,  or  by  a  woman  advanced 
'  in  years,  nothing  mufl  be  done,  even  in  her  own  dwelling  place,  ac- 
'  coi'djng  to  her  mere  pleafure  ; 

148.  *  In 
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148.  *  In  childhood  muft  a  female  be  dependent  on  her  father;  In 

*  youth,  on  her  hufband ;  her  lord  being  dead,  on  her  fons  ;  ifjl:!e  have 

*  no  fons,  on  the  near  kin/men  of  her  hufband;   if  he  left  no  kinfmen,   on 
'  thofe  of  her  father ;    if  JJoe  have  no  paternal  kinfmen,   on  the  fovereign  : 

*  a  woman  muft  never  feek  independence. 

I4g.  *  Never  let  her  wifh  to  feparate  herfelf  from  her  father,  her 
'  hufband,  or  her  Tons ;  for,  by  a  feparation  from  them,   (he  expofes 

*  both  families  to  contempt. 


150.  '  She  muft  always  live  with  a  cheerful  temper,  with  good  ma- 

*  nagement  in  the  affairs  of  the  houfe,  with  great  care  of  the  houfehold 

*  furniture,  and  with  a  frugal  hand  in  all  her  expences. 


151.  '  Him,  to  whom  her  father  has  given  her,  or  her  brother  with 
'  the  paternal  affcnt,  let  her  obfequioufly  honour,  while  he  lives ;   and, 

*  when  he  dies,  let  her  never  negled  him. 

152.  '  The    recitation    of    holy    texts,    and    the    facrifice    ordained 

*  by  the  lord  of  creatures,    are    ufed    in   marriages    for   the  fake    of 

*  procuring    good    fortune    to    brides;    but    the    firft    gift,    or    troth 

*  plighted,  by  the  hufband  is  the  primary  caufe  and  origin  of  marital 

*  dominion. 

153.  *  When  the  huft)and  has  performed  the  nuptial  rites  with  texts 

*  of  the  Feda,  he  gives  blifs  continually  to  his  wife  here  below,  both 

*  in  feafon  and  out  of  feafon;   and  he  will  give  her  happinefs  in  the 

*  next  world. 


154.  '  Though 
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154.  *  Though   inobfervant  of  approved  ufages,   or  enamoured   of 

*  another  woman,   or  devoid  of  good  qualities,  yet  a  hufband  muft 

*  conftantly  be  revered  as  a  god  by  a  virtuous  wife. 

155.  '  No  facrifice  is  allowed  to  women  apart  from  their  huibands, 

*  no  religious  rite,  no  falling :  as  far  only  as  a  wife  honours  her  lord, 

*  fo  far  (he  is  exalted  in  heaven. 

150.  *  A  faithful  wife,  who  wifhes  to  attain  in  heaven  the  manfion 

*  of  her  hulband,  muft  do  nothing  unkind  to  him,  be  he  living  or 

*  dead  : 

157.  *  Let  her  emaciate  her  body,  by  living  voluntarily  on  pure 

*  flowers,  roots,  and  fruit  ;  but  let  her  not,  when  her  lord  is  deceafed, 

*  even  pronounce   the  name  of  another  man. 

158.  '  Let  her  continue  till  death  forgiving  all  injuries,  perform^ 

*  ing  harfh  duties,    avoiding   every   fenfual    pleafure,  and  cheerfully 

*  pra6lifing    the    incomparable   rules    of   virtue,     which    have    been 

*  followed  by  fuch  women,    as    were    devoted    to    one    only    huf- 

*  band. 

159.  *  Many  thoufands  of  5r«'^OT?«j-,  having  avoided  fenfualitv  from 

*  their  early   youth,   and  having  left  no  ifluc  in  their  families,   have 

*  afcended,   neverthelefs,   to  heaven  j 

160.  *  And,  like  thofe  abftemious  men,  a  virtuous  wife  afcends  to 

*  heaven,  though  fhe  have  no  child,  if,  after  the  deceafe  of  her  lord, 

*  (he  devote  herfelf  to  pious  aufterity : 

lOl.  '  But 
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iGl.  'But  a  widow,   who,    from   a   wi(h   to   bear  children,  flights 

*  her  deceafed  hulbaiid  by  marrying  again,  brings  difgrace  on  her- 
'  Telf  here  below,  and  (hall  be  excluded  from  the  feat  of  her 
'  lord. 

162.  *  Kfue,  begotten  on  a  woman  by  any  other  than  her  hujband, 

*  is  here  declared  to  be  no  progeny  of  hers  ;    no  more  than  a  child, 

*  begotten  on  the  wife  of  another  man,  belongs  to  the  begetter:  nor 
'  is  a  fecond  hufband  allowed,  in  any  part  of  this  code,  to  a  virtuous 

*  woman. 

1O3.  •  She,  who  negle6ls  her  former  fpurvaj  lord,  though  of  a  lower 

*  clafs,  and  takes  another  (para)  of  a  higher,  becomes  delpicable  in 
'  this  world,  and  is  called  parapiirva,  or  one  who  had  a  different  bujhand 
'  before. 

164.  '  A  married  woman,  who  violates  the  duty,  which  flie  owes  to 
'  her  lord,  brings  infamy  on  herfelf  in  this  life,  and,  in  the  next,  Ihall 
'  enter  the  womb  of  a  Ihakal,  or  be  afflidted  with  elephantiajis,  and  other 

*  difeafes,  which  punilh  crimes  ; 

165.  '  While  fhe,  who  flights  not  her  lord,  but  keeps  her  mind, 
'  fpeech,  and  body,  devoted  to  him,  attains  his  heavenly  manfion,  and 

*  by  good  men  is  CAWtdi  fadhvz,  or  virtuous. 

166.  'Yes;    by    this    courfe   of  life  it   is,  that  a   woman,  whofe 

*  mind,   fpeech,    and  body  are  kept  in  fiibjedlion,  acquires  high  re- 
'  nown  in  this  world,  and,  in  the  next,  the  fame  abode  with  her  huf- 

*  band. 

1O7.  ♦  A 
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1O7.  '  A  twiceboin  man,  verfed  in  facred  ordinances,  mull  burn, 
'  with  hallowed  fire  and  fit  implements  of  facrifice,  his  wife  dying  be- 
'  fore  him,  if  fhe  was  of  his  own  clafs,  and  lived  by  thefe  rules  : 

168.  *  Having  thus  kindled  facred  fires,  and  performed  funeral  rites 

*  to  his  wife,  who  died  before  him,   he  may  again  marry,  and  again 

*  light  the  nuptial  fire. 

169.  '  Let  him  not  ceafe  to  perform  day  by  day  according  to  the 
'  preceding  rules,  the  five  great  facraments ;  and,  having  taken  a  law- 

*  ful  confort,  let  him  dwell  in  his  houfe  during  the  fecond  period  of  his 

*  life. 


(    225    ) 


CHAPTER  THE  SIXTH. 


On  Devotion;   or  on  the  Third  and  Fourth  Orders, 


1.  '  -H-AVING  thus  remained  in  the  order  of  a  houfekeeper,    as 

*  the  law  ordains,  let  the  twiceborn  man,  who  had  before  completed 
«  his  ftudentfhip,  dwell  in  a  foreft,  his  faith  being  firm  and  his  organs 

*  wholly  fubdued. 

2.  '  When  the  father  of  a  family,  perceives  his  mufclcs  become 

*  flaccid  and  his  hair  gray,  and  fees  the  child  of  his  child,  let  him  then 

*  feek  refuge  in  a  foreft : 

3.  '  Abandonhig   all  food  eaten  in  towns,    and  all   his   houfehold 

*  utenfils,  let  him  repair  to  the  lonely  wood,  committing  the  care  of  his 

*  wife  to  her  fons,  or  accompanied  by  her,  if  Jhe  chufe  to  attend  him. 

4.  '  Let  him  take  up  his  confecrated  fire,  and  all  his  domeflick  im- 

*  plements  of  making  oblations  to  it,  and,  departing  from  the  town 

*  to  the  foreft,  let  him  dwell  in  it  with  complete  power  over  his  organs 

*  9ffi^f^  ^nd  of  aSiion. 

5.  '  With  many  forts    of  pure    food,    fuch  as  holy  fages  ufed  to 

*  eat,   with   green  herbs,    roots,    and  fruit,  let  him  perform  the  five 
VOL.  III.  G  G  great 
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*  great  facraments  before  mentioned,  introducing  them  with  due  ccre- 


e.  *  Let  him  wear  a  black  antelope's  hide,  or  a  vefture  of  bark ; 
'  let  him  bathe  evening  and  morning ;  let  him  fuffer  the  hairs  of  his 

*  head,  his  beard,  and  his  nails  to  grow  continually. 

7.  '  From  fuch  food,  as  himfelf  may  eat,  let  him,  to  the  utmoft  of 

*  his  power,  make  offerings  and  give  alms ;  and  with  prefents  of 
«  water,   roots,    and  fruit,  let  him  honour  thofe,  who  vifit  his  her- 

*  mitage. 

8.  *  Let  him  be  conftantly  engaged  in  reading  the  Veda ;  patient  of 

*  all  extremities,  univerfally  benevolent,  with  a  mind  intent  on  the 
'  Supreme  Being  ;  a  perpetual  giver,  but  no  receiver  of  gifts ;  with 
'  tender  afFedion  for  all  animated  bodies. 

9.  •  Let  him,  as  the  law   diredls,    make  oblations  on   the  hearth 

*  with  three  facred  fires ;    not  omitting  in  due  time  the  ceremonies 

*  to  be  performed  at  the  conjun6lion  and  oppofition  of  the  moon. 

10.  •  Let  him  alfo  perform  the  facrifice  ordained  in  honour  of  the 
«  lunar  conftellations,  make  the  prefcribed  offering  of  new  grain,  and 

*  folemnize  holy  rites  every  four  months,  and  at  the  winter  and  fum- 
'  mer  folilices. 

11.  '  With  pure  grains,  the  food  of  ancient  fages,  growing  in  the 
«  vernal  and  autumnal  feafons,  and  brought  home  by  himfelf,  let  him 
'  fcverally  make,  as  the  law  ordains,  the  oblations  of  cakes  and  boiled 

*  grain  ; 

12.  *  And, 
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12.  '  And,  having  prefented  to  the  gods,  that  pvireft  oblation,  which 
'  the  wild  woods  produced,  let  him  eat  what  remains,  together  with 

*  fome  native  fait,  which  himfelf  colle6led. 

13.  '  Let  him  eat  green  herbs,  flowers,  roots,  and  fruit,  that  grow 
'  on  earth  or  in  water,   and  the  produftions  of  pure  trees,   and  oils 

*  formed  in  fruits. 

14.  *  Honey  and  flefhmeat  he  muft  avoid,   and  all  forts  of  mufli. 

*  rooms,  the  plant  bhujirina,  that  named  fighrucay  and  the  fruit  of  the 

*  Jlefimdtaca, 

15.  'In  the  month  A'fwtna  let  him  caft  away  the  food  of  fages, 
'  which  he  before  had  laid  up,  and  his  vefture,  then  become  old,  and 

*  his  herbs,  roots,  and  fruit. 

16.  '  Let  him  not  eat  the  produce  of  ploughed  land,    though  aban- 

*  doned  by  any  man,   who  owns  ii,  nor  fruit  and  roots  produced  in  a 

*  town,  even  though  hunger  opprefs  him. 

1/.  '  He  may  eat  what  is  mellowed  by  fire,  and  he  may  eat  what  is 
'  ripened  by  time ;  and  either  let  him  break,  hard  fruits  with  a  ftone, 
'  or  let  his  teeth  fcrve  as  a  peftlc. 

18.  '  Either  let  him  pluck  enough  for  a  day,  or  let  him  gather 
'  enough  for  a  month ;  or  let  him  collect  enough  for  fix  months,  or  lay 
'  up  enough  for  a  year. 

ig.  '  Having  procured  food,  as  he  is  able,  he  may  eat  it  at  eve  or 

*  in  the  morning  ;  or  he  may  take  only  every  fourth,  or  every  eighth, 
'  fuch  regular  meal ; 

20.  *  Or, 
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20.  '  Or,  by  the  rules  of  the  lunar  penance,  he  may  eat  a  mouthful 
'  lefs  each  day  of  the  bright,  and  a  mouthful  more  each  day  of  the  dark, 

*  fortnight ;  or  he  may  eat  only  once,  at  the  clofe  of  each  fortnight,  a 
'  mefs  of  boiled  grains  : 

21.  'Or  he  may  conftantly  live  on  flowers  and  roots,  and  on  fruit 

*  matured  by  time,  which  has  fallen  fpontaneoufly,  ftriftly  obfcrving 

*  the  laws  ordained  for  hermits. 

22.  '  Let  him  Aide  backwards  and  forwards  on  the  ground;  or  let 

*  him  fland   a  whole  day  on  tiptoe ;    or  let  him  continue  in  motion 
'  rifing  and  fitting  alternately  ;  but  at  funrife,  at  noon,  and  at  funfet, 

*  let  him  go  to  the  waters  and  bathe. 

23.  'In  the  hot  feafon,  let  him  fit  expofed  to  five  fires,  four  blazing 
'  around  him  with  the  fun  above  -,  in  the  rains,  let  him  ftand  uncovered, 

*  without  even  a  mantle,  where  the  clouds  pour  the  heavieji  fhowers  ; 

*  in  the  cold  feafon,  let  him  wear  humid  vefture  ;  and  let  him  increafe 

*  by  degrees  the  aufterity  of  his  devotion  : 

24.  *  Performing  his  ablution  at  the  three  Savanas,  let  him  give  fa- 
'  tisfaftion  to  the  manes  and  to  the  gods ;  and,  enduring  harfher  and 
'  harfher  mortifications,  let  him  dry  up  his  bodily  frame. 

25.  '  Then,  having  repofited  his  holy  fires,  as  the  law  direfls,  in  his 
'  mind,  let  him  live  without  external  fire,  without  a  manfion,  wholly 
'  filent,  feeding  on  roots  and  fruit ; 

26.  '  Not  folicitous  for  the  means  of  gratification,  chafte  as  a  ftu- 
'  dent,  fleeping  on  the  bare  earth,  in  the  haunts  of  pious  hermits, 
'  without  one  felfilh  afFedion,    dwelling  at  the  roots  of  trees. 

27.  '  From 
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IT .  '  From  devout  Brdhmetis  let  him  receive  alms  to  fupport  life,  or 
'  from  other  houfekeepers  of  twiceborn  clalTes,  who  dwell  in  the  forefl : 

28.  '  Or  the  hermit  may  bring  food  from  a  town,  having  received 
'  it  in  a  bafket  of  leaves,  in  his  naked  hand,  or  in  a  potfherdj  and 

*  then  let  him  fwallow  eight  mouthfuls. 

29.  '  Thefe  and  other  rules  muft   a  Brahmen,    who  retires  to  the 

*  woods,  diligently  pradiife  ;  and,  for  the  purpofe  of  uniting  his  foul 
'  with  the  divine  fpirit,  let  him  ftudy  the  various  upanifiads  of  fcrip- 

*  ture,  or  chapters  on  the  ejfence  and  attributes  of  God, 

30.  '  Which  have  been  ftudied  with  reverence  by  anchorites  verfed 

*  in  theology,  and  by  houfekeepers,  who  dwelt  afterwards  in  forefls, 

*  for  the  fake  of  increafing  their  fublime  knowledge  and  devotion,  and 

*  for  the  purification  of  their  bodies. 

31.  *  Or,  if  he  has  any  incurable  difeafe,  let  him  advance  in  a  ftraio-ht 

*  path,  towards  the  invincible  north  eajlern  point,  feeding  on  water  and 
'  air,  till  his  mortal  frame  totally  decay,  and  his  foul  become  united 

*  with  the  Supreme. 


32.  '  A  Brahmen,  having  fhuffled  off  his  body  by  any  of  thofe  modes, 

*  which  great  fages  praftifed,  and  becoming  void  of  forrow  and  fear, 

*  rifes  to  exaltation  in  the  divine  eifence. 

33.  '  Having  thus  performed  religious  afts  in  a  foreft  durino-  the 

*  third  portion  of  his  life,  let  him  become  a  Sannyafi  for  the  fourth 

*  portion  of  it,  abandoning  all  fenfual  afFedions,  and  wholly  repofng  in 

*  the  Supreme  Spirit : 

34.  *  The 
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34.  '  The  mail,  who  has  paflcd  from  order  to  order,  has  made  obla- 

*  tions  to  fire  on  his  refpeBivc  changes  of  Jlate,  and  has  kept  his  mem- 

*  bers  ill  fiihjcttion,  Init,  tired  with  Jo  long  a  courfe  of  giving  ahns  and 
'  making  offerings,  thus  repolcs  hiiiifelf  entirely  on  God,  fliall  be 
'  raifed  after  death   to  glory. 

35.  *  When  he  has  paid  his  three  debts  to  the  f ages,  the  manes,  and 
'  t/ie  gods,  let  him  apply  his  mind  to  final  beatitude ;  but  low  fhall  He 
'  fall,  who  ])rcrumcs  to  feck  beatitude,  without  having  difcharged  thofc 
'  debts  : 

30.  •  After  he  has  read  the  V^das  in  the  form  prefcribed  by  law,  has 

*  legally  begotten  a  Ton,  and  has  performed  facrifices  to  the  bcff:  of  his 

*  power,  he  has  paid  his  three  debts,  and  may  then  apply  his  heart  to 

*  eternal  blil's  ; 

37.  '  But  if  a  Brahmen  have  not  read  the  Veda,  if  he  have  not  bc- 

*  orotten  a  Ton,  and  if  he  have  not  performed  facrifices,  yet  fhall  aim  at 
'  final  beatitude,   he  fliall  fink  to  a  place  of  degradation. 

38.  '  Having  performed  the  facrifice  of  Praja'peti,  accompanied 
'  with  a  gift  of  all  his  wealth,  and  having  rcpofited  in  his  mind  the  fa- 
'  crificial  fires,  a  Brahmen  may   proceed  from  his  houfe,  that  is,  from 

*  the  fecond  order,  or  he  may  proceed  even  from  the  firfl,  to  the  condition 
'  of  a  Sannydfi, 

3g.  '  Higher   worlds  are   illuminated  with   the   glory  of  that  man, 

*  who  palfes  from  his   houfe  into  the  fourth  order,  giving  exemption 

*  from  fear  to  all  animated  beings,  ami  pronouncing  the  myjlick  words 
'  o/'the  Veda: 

40.  *  To 
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'10.  '  To  the  Brahmen,   by  whom  not  even  the  fmalleft  dread  has 

*  been  occafioned  to  I'enticnt  creatures,  there  can  be  no  dread  from 
'  any  quarter  whatever,  when  he  obtains  a  rclcafe  from  his  mortal 
'  body. 

4  1.  '  Departing  from  his  houfc,  taking  with  him  pure  implements, 

*  his  ivaterpot  and  Jlaff\  keeping  filence,  unallurcd  by  defue  of  the  ob- 
'  jedls  near  him,  let  him  enter  into  the  fourth  order. 

42.  '  Alone  let  him  conftantly  dwell,  for  the  fake  of  his  own  feli- 

*  city  ;  obferving  the  happinefs  of  a  folltary  man,  who  neither  forfakes 

*  nor  is  forfaken,  let  him  live  without  a  companion. 

43.  *  Let  him  have  no  culinary  fire,  no  domicll  ;  let  him,  when  very 

*  hungry y  go  to  the  town  for  food  j  let  him  patiently  bear  difeafe  ;  let 

*  his  mind  be  firm  ;  let  him  fludy  to  know  God,  and  fix  his  attention 

*  on  God  alone. 

44.  '  An  earthen  watcrpot,  the  roots  of  large  trees,  coarfc  vcfturc, 

*  total  foUtude,  equanimity  toward  all  creatures,   thefe  are  the  cha- 

*  radlerifticks  of  a  Brahmen  fet  free. 

45.  '  Let  him  not  wl(h  for  death ;  let  him  not  wifli  for  life  ;  let  him 
'  expe6l  his  appointed  time,  as  a  hired  fervant  expc6ts  his  wages. 

46.  '  Let  him  advance  his   foot  purified   by  looking  down,  leji  he 

*  touch  any   thing  impure ;    let    him  drink   water  purified   by  Ibaining 

*  with  a  cloth,  /ejl  he  hurt  fome  infeSl ',  let  liim,   if  he  chufe  to  /peak, 

*  utter  words  purified  by  truth;  let  him  by  all  means  keep  his  heart 

*  purified. 


Let 
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47.  *  Let  him  bear  a  reproachful  fpeech  with  patience  ;  let  him 
'  fpeak  reproachfully  to  no  man ;  let  him  not,  on  account  of  this  Jratl 
'  and feverijh  body,  engage  in  hoftility  with  any  one  living. 

48.  *  With  an  angry  man  let  him  not  in  his  turn  be  angry  ;   abufed, 

*  let  him  fpeak  mildly  ;  nor  let  him  utter  a  word  relating  to  vain  illu- 
'  fory  things  and  confined  within  feven  gates,  the  Jive  organs  of  fenfe, 

*  the  hearty  and  the  intelleB ;  or  this  world,  with  three  above  and  three 

*  below  it. 

49.  '  Delighted  with  meditating  on  the  Supreme  Spirit,  fitting  fixed 

*  in  fuch  meditation,   without  needing  any  thing  earthly,  without  one 
'  fenfual  defire,  without  any  companion  but  his  own  foul,  let  him  live 

*  in  this  world  feeking  the  blifs  of  the  next. 

50.  ♦  Neither  by  explaining  omens  and  prodigies,  nor  by  Ikill  in 
'  aftrology  and  palmeftry,  nor  by  cafuiftry  and  expofitions  of  holy 
'  texts,  let  him  at  any  time  gain  his  daily  fupport. 

51.*  Let  him  not  go  near  a  houfe  frequented  by  hermits,  or  priefls, 

*  or  birds,  or  dogs,  or  other  beggars. 

52.  '  His  hair,  nails,  and  beard  being  clipped,  bearing  with  him  a 

*  difh,  a  ftaff,  and  a  waterpot,  his  whole  mind  being  fixed  on  God, 
'  let  him  wander  about  continually,  without  giving  pain  to  animal  or 

*  vegetable  beings. 

53.  '  His  diflies  muft  have  no  fradure,  nor  muft  they  be  made  of 

*  bright  metals :  the  purification  ordained  for  them  muft  be  with  wa- 
'  ter  alone,  like  that  of  the  vefTels  for  a  facrificc. 


54. 
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54.  *  A  gourd,  a  wooden  bowl,  an  earthen  difh,  or  a  balket  made 

*  of  reeds,  has  Menu,  fon  of  the  Selt-exifting,  declared  fit  veflels  to 
'  receive  the  food  of  Brdhmens  devoted  to  God. 

55.  '  Only  once  a  day  let  him  demand  food ;  let  him  not  habituate 
'  him  to  eat  much  at  a  time;  for  an  anchorite,  habituated  to  eat  much, 

*  becomes  inclined  to  fenfual  gratifications. 

56.  *  At  the  time  when  the  frnoke  of  kitchen  fires  has  ceafed,  when 

*  the  peftle  lies  motionlefs,  when  the  burning  charcoal  is  extinguifhed, 

*  when  people  have  eaten  and  when  diflies  are  removed,  that  is,  late 

*  in  the  day^  let  the  Sannyafi  always  beg  food. 

5T.  '  For  miffing  it,  let  him  not  be  forrowful ;  nor  for  gaining  it, 

*  let  him  be  glad ;  let  him  care  only  for  a  luificiency  to  fupport  life, 

*  but  let  him  not  be  anxious  about  his  utenfils. 

58.  *  Let  him  conftantly  difdain  to  receive  food  after  humble  re- 
'  verence ;  fince,  by  receiving  it  in  confequence  of  an  humble  faluta- 

*  tion,  a  Sannyafi,  though  free,  becomes  a  captive. 

59.  '  By  eating  little  and  by  fitting  in  folitary  places,  let  him  re- 
'  fl:rain   thofe   organs,  which    are  naturally   hurried   away  by  fenfual 

*  defires. 

Oo.  '  By  the  coercion  of  his  members,   by  the  abfence  of  hate  and 

*  afFeAion,  and  by  giving  no  pain  to  fcntient  creatures,  he  becomes 

*  fit  for  immortality. 

VOL.  III.  H  H  61.  *  Let 
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61.  '  Let  him  refled  on  the  tranfmigrations  of  men  caufcd  by  their 

*  finful  deeds,  on  their  dovvnfal  into  a  region  of  darknefs,  and  their 

*  torments  in  the  manfion  of  Yama  ; 

02.  *  On  their  feparation  from  thofe,  whom  they  love,    and  their 
'  union  with  thofe,  whom  they  hate,  on  their  ftrength  overpowered 

*  by  old  age,  and  their  bodies  racked  with  difeafe ; 

63.  *  On  their  agonizing  departure  from  this  corporeal  frame,  their 
'  formation  again  in  the  womb,    and  the  glidings  of  this  vital  fpirit 

*  through  ten  thoufand  millions  of  uterine  pafTages  ; 

64.  'On  the  mifery  attached  to  embodied  fpirits  from  a  violation  of 

*  their  duties,  and  the  unperifhable  blifs  attached  to  them  from  their 

*  abundant  performance  of  all  duties,  religious  and  civil. 

65.  '  Let  him  refled:  alfo,   with  exclufive  application  of  mind,  on 

*  the  fubtil  indivifable  elTence  of  the  fupreme  fpirit,  and  its  complete 

*  exiftence  in  all  beings,  whether  extremely  high  or  extremely  low. 

66.  '  Equalminded  towards  all  creatures,  in  what  order  foever  he 

*  may  have  been  placed,  let  him  fully  difcharge  his  duty,  though  he  bear 

*  not  the  vifible  marks  of  his  order :  the  vifible  mark,  or  mere  name,  of 
'  his  order  is  by  no  means  an  effedive  difcharge  of  his  duty  ; 

67.  *  As,  although  the  fruit  of  the  tree  cataca  purify  water,  yet  a 

*  man  cannot  purify  water  by  merely  pronouncing  the  name  of  that 

*  fruit :  he  mujl  throw  tt^  when  pounded,  into  the  jar. 

68.  *  For 
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68.  *  For   the   fake  of  preferving  minute  animals  by  night  and  by 
'  day,  let  him  walk,  though  with  pain  to  his  own  body,  perpetually 

*  looking  on  the  ground. 

69.  '  Let   a  Sannydji,  by  way  of  expiation  for  the  death   of  thofe 
'  creatures,  which  he  may  have  deftroyed  unknowingly  by  da)  01  by 

*  night,  make  fix  fuppreffions  of  his  breath,  having  duly  bathed : 

70.  '  Even  three  fuppreffions  of  breath  made  according  to  the  di- 

*  vine  rule,  accompanied  with  the  triverbal  phrafe  (hhurbhuva^'>  fwah) 
*■  and   the   triliteral  fyllable  (6m)t  may  be  confidered   as  the    niglieft 

*  devotion  of  a  Brahmen  ; 

71.  *  For  as  the  drofs  and  impurities  of  metalllck  ores  are  confumed 

*  by  fire,  thus  are  the  finful  adls  of  the  human   organs  confumed   by 

*  fuppreflions  of  the  breath,  while  the  myjiuk  wordst  and  the  meafures  of 
'  the  ga\atrx  are  revolved  in  the  mind. 


s> 


72.  *  Let  him  thus  by  fuch  fuppreflions  of  breath  burn  away  his 

*  ofix^nces ;  by  refleding  intenlely  on  the  fleps  of  alcent  to  beatitude, 
'  let  him  deftroy  Jin  ;    by  coercing  his  members,   let  him   reftr^in   all 

*  fenfual  a  tachments  ;  by  meditating  on  the  intimate  union  of  his  oivn 
'^  foul  and  the  divine  eflfence,  let  him  extinguilh  all  qualities  repugnant 

*  to  the  nature  of  God. 

73.  *  Let  him  obferve,  with  extreme  application  of  mind,  the  pro- 

*  grefs  of  this  internal  fpirit  through  various  bodies,  high  and  low ; 
'  a  progrefs  hard  to  be  diicerned  by  men  with  unimproved  intelle6ts. 

74.  *  He, 
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74.  '  He,    who    fully   underftands    the    perpetual    omniprefcnce    of 

*  God,  can  be  led  no  more  captive  by  criminal  a6ls ;  but  he,  who 
'  poflefles  not  that  fublime  knowledge,  (hall  wander  again  through  the 
'  world. 

75.  *  By    injuring    nothing    animated,     by    fubduing    all    fenfual 

*  appetites,  by   devout   rites   ordained   in   the    Veda,    and   by    rigorous 

*  mortifications,   men    obtain,  even  in    this    life,  the   ftate    of  beati- 

*  tude. 

"^6.  '  A  manfion  with  bones  for  its  rafters  and  beams ;  with  nerves 

*  and  tendons,  for  cords  ;  with  mufcles  and  blood,  for  mortar  ;  with 

*  fkin,  for  its  outward  covering  ;  filled  with  no  fweet  perfume,  but 
'  loaded  with  feces  and  urine  ; 

77.  *  A  manfion  infefled  by  age  and  by  forrow,   the  feat  of  malady, 

*  harafled  with  pains,  haunted  with  the  quality  of  darknefs,  and  in- 

*  capable  of  ftanding  long ;  fuch  a  manfion  of  the  vital  foul  let  its  oc- 

*  cupier  always  cheerfully  quit : 

78.  *  As  a  tree  leaves  the  bank  of  a  river,  when  it  falls  in,  or  as  a 
'  bird  leaves  the  branch  of  a  tree  at  his  pleafure,  thus  he,  who  leaves 
'  his  body  by  necefjity  or  by  legal  choice,  is  delivered  from  the  ravening 

*  (hark,  or  crocodile,  of  the  world. 

7Q.  '  Letting  his  good  ads  defcend  (by  the  law  of  the  F^daJ  to  thofe, 

*  who  love  him,  and  his  evil  deeds,  to  thofe,  who  hate  him,  he  may 

*  attain,  through  devout  meditation,  the  eternal  fpirit. 

80.  «  When, 
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80.  '  When,  having  well  confideied  the  nature  and  confequence  of 

*  fin,  he  becomes  averle  from  all  fenfual  delights,  he  then  attains  blifs 

*  in  this  world  ;  blifs,  which  fhall  endure  after  death. 

81.  '  Thus,  having  gradually  abandoned  all  earthly  attachments,  and 

*  indifferent  to  all  pairs  of  oppofite  things,  as  honour  and  dijlionour,  and 

*  the  like,  he  remains  abforbed  in  the  divine  effence. 

82.  *  All,  that  has  now  been  declared,  is  obtained  by  pious  medita- 

*  tion ;  but  no  man,  who  is  ignorant  of  the  fupreme  Ipirit,  can  gather 

*  the  fruit  of  mere  ceremonial  a6ls. 

83.  '  Let  him  conftantly  ftudy  that  part  of  the  Veda,  which  relates 

*  to  facrifice ;  that,  which  treats  of  fubordinate  deities  ;  that,  which 
'  reveals  the  nature  of  the  fupreme  God  ;  and  whatever  is  declared  in 

*  the  Upanijhads. 

84.  *  This  holy  fcripture  is  a  fure  refuge  even  for  thofe,  who  under- 

*  ftand  not  its  meaning,  and  of  courfe  for  thofe,  who  underftand  it ; 

*  this  Veda'is  a  fure  reflburce  for  thofe,   who  feek  blifs  above,  this  is 
'  a  fure  reffource  for  thofe,  who  feek  blifs  eternal. 

85.  '  That  Brahmen,  who    becomes  a   Sannydji   by   this   difcipline, 

*  announced  in  due  order,    fhakes  off  fin  here  below,  and  reaches  the 
'  moft  high. 

80.  '  This  general  law  has  been  revealed  to    you  for  anchorites 

*  with  fubdued  minds :   now  learn  the  particular  difcipline  of  thofe, 

*  who  become  reclufes  according  to  the  Veda,  that  is,  of  anchorites  in  the 

*  fi^f^  of  the  four  degrees. 

87.  '  The 
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87-  *  The  ftudent,  the  married  man,  the  hermit,  and  the  anchorite, 

*  are   the  offspring,    though  in  four  orders,  of  married  men   keeping 

*  houfe; 

88.  *  And  all,  or  even  any,  of  thofe  orders,  aflfumed  in  their  turn, 

*  according  to  the  facred  ordinances,  lead  the  Brahmen^  who  ads  by 

*  the  preceding  rules,  to  the  higheil  manfion: 

89.  *  But  of  all  thole,  the  houfekeeper,  obferving  the  regulations  of 

*  the  Sruti  diWiS.  S>nriti,  may  be  called  the  chief;  fuice  he  fupports  the 

*  three  other  orders. 

90.  *  As  all  rivers,  female  and  male,  run  to  their  determined  place 

*  in  the  fea,  thus  men  of  all  other  orders,  repair  to  their  fixed  place  in 
«  the  manlion  of  the  lioufekeeper. 

91.  'By  Erdhfnens,  placed  in  thefe  four  orders,  a  tenfold  fyftem  of 

*  duiies  mufl  ever  be  feduloufly  pradifed : 

92.  •  Content,   returning  good  for  evil,  refinance  to  fenfual  appe- 
'  tite^,  abftinence  from  illicit  gain,  purirication,  coercion  of  the  organs, 

*  knowledge  of  fcripture,  knowledge  of  the  fupreme   fpirit,  veracity, 

*  and  freedom  from  wrath,  form  their  tenfold  fyftem  of  duties. 

93.  '  Such  Brdhmens,  as  attentively  read  the  ten  precepts  of  duty, 

*  and  after  reading,  carefully  pradife  them,   attain  the  moft  exalted 

*  condition. 

94.  '  ABrdhmen,  having  pra'^ifed,  with  organs  under  command,  this 
'  tenfold  f\ftem  of  duty,  having  iieard  the  Upanijhads  exj^-lamed,  as  the 

*  law 
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*  law  diredls,  and  who  has  difchargcd  his  three  debts,  may  become  aix 

*  anchorite,  in  the  houje  of  his  fon,  according  to  the  Veda  ; 

05.  *  And,  having  abandoned  all  ceremonial  a6ls,  having  expiated 

*  all  his  offences,  having  obtained  a  command  over  his  organs,  and 
'  having  perfectly  understood  the  fcripture,  he  may  live  at  his  eafe, 
'  while  the  houfehold  affairs  are  conducted  by  his  fon. 

g6.  '  When  he  thus  has  relinquifhed  all  forms,  is  intent  on  his  own 

*  occupation,  and   free   from   every   other   defire,   when,  by  devoting 

*  himfelf  to  God,  he  has  effaced  fin,  he  then  attahis  the  fupreme  path 

*  of  glory. 

97.  '  This  fourfold  regulation  for  the  facerdotal  clafs,  has  thus  been 

*  made  known  to  you ;  a  juft  regulation,  producing  endlefs  fruit  after 

*  death  :  next,  learn  the  duty  of  kings,  or  the  military  clafs.^ 
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CHAPTER  THE  SEVENTH. 


On  Government,  and  Fublick  Law ;  or  on  the  Military  Clafs. 


1.  *  1   WILL  fully  declare  the  duty  of  kings  j  and  Jhow  how  a 

*  ruler  of  men  (hould  condu6t  himfelf,  in  what  manner  he  was  framed, 

*  and  how  his  ultimate  reward  may  be  attained  by  him. 

2.  '  By  a  man  of  the  military  clafs,  who  has  received  in  due  form 

*  the  inveftiture,  which  the  Feda  prefcribes,  great  care  muft  be  ufed 
'  to  maintain  the  whole  a^'emb/age  of  laws. 

3.  *  Since,   if  the  world  had  no  king,  it  would  quake  on  all  fides 

*  through  fear,  the  ruler  of  this  univerje,  therefore,  created  a  king, 

*  for  the  maintenance  of  this  fyflem,  both  religious  and  civil, 

4.  '  Forming  him  of  eternal  particles  drawn  from  the  fubftance  of 
'  Indra,  Pavana,  Yama,  Su'rya,  of  Agni  and  Varuna,  of  Chan- 

*  dra  and  Cuve'ra  : 

5.  *  And  fince  a  king  was  compofed  of  particles  drawn  from  thofc 

*  chief  guardian  deities,  he  conlequently  furpafles  all  mortals  in  glory. 

VOL.  III.  II  6.  *  Like 
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6.  *  Like  the  fun,  he  burns  eyes  and  hearts ;   nor  can  any  human 

*  creature  on  earth  even  siazc  on  him. 

7.  '  He  is  fire  and  air;   he,  both  fun  and  moon;   he,  the  god  of 

*  criminal  juftice  ;  he,  the  genius  of  wealth  j  he,  the  regent  of  waters ; 

*  he,  the  lord  of  the  firmament. 

8.  '  A  king,  even  though  a  child,  mufl:  not  be  treated  lightly,  from 

*  an  idea  that  he  is  a  mere  mortal :    no ;  he  is  a  powerful  divinity, 

*  who  appears  in  a  human  fhape. 

Q.  *  Fire  burns  only  one  perfon,   who  carelefsly  goes  too  near  it ; 
'  but  the  fire  of  a  king  in  wrath  burns  a  whole  family,  with  all  their 

*  cattle  and  sfoods. 


o 


1 0.  '  Fully  confidering  the  bufniefs  before  him,  his  own  force,  and 

*  the  place,  and  the  time,  he  affumcs  in  fucceffion  all  forts  of  forms, 

*  for  the  fake  of  advancing  juflice» 

11.'  He,  fure,  mufl  be  the  perfedl  e/Tence  of  majefly,    by  whofe 

*  favour  Abundance  rifes  on  her  lotos,  in  whofe  valour  dwells  con- 

*  queft ;  in  whofe  anger,  death. 

1 2.  '  He,  who  fhows  hatred  of  the  king,  through  delufion  of  mind, 

*  will  certainly  perifh ;  for  fpeedily  will  the  king  apply  his  heart  to 

*  that  man's  perdition. 

13.  *  Let  the  king  prepare  a  jufl  compenfation  for  the  good,  and 
*-  a  jufl  punifhmcnt  for  the  bad  :  the  rule  of  flrid  juftice  let  him  never 

*  tranfsirefs. 

14.  ♦  For 
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1-1.  '  For  his   ufc  Brahma'  formed  in  the  beginning  of   time  the 

*  genius  of  punifhment,  with  a  body  of  pure  hght,  his  own  fon,  even 

*  abftrad  criminal  juftice,  the  protedor  of  all  created  things  : 

15.  '  Through   fear  of  that   genius    all  fentient   beings,    whether 

*  fixed  or  locomotive,    are  fitted  for  natural  enjoyments  and  fwerve 

*  not  from  duty. 

16.  '  When  the  king,  therefore,  has  fully  confidered  place  and  time, 
'  and  his  own  ftrength,  and  the  divine  ordinance,  let  him  juflly  infli6l 

*  punilhment  on  all  thofc,  who  act  unjufiily. 

17'  '  Punifliment  is  an  a6live  ruler;    he  is  the  true  manager  of  pub- 

*  lick  afi^airs ;  he  is  the  dilpenfer  of  laws  ;  and  wife  men  call  him  the 

*  fponfor  of  all  the  four  orders  for  the  dilcharge  of  their  feveral  duties. 

18.  *  Punifhmcnt  governs  all  mankind  j  punifliment  alone  prefervcs 

*  them  ;    punifliment  wakes,   while  their  guards  are  afleep  :  the  wife 

*  confider  punifliment  as  the  perfe6lion  of  juftice. 

IQ.  '  When  rightly  and  confiderately  inflifted,  it  makes  all  the  peo- 
'  pie  happy ;  but,  inflided  without  full  confideration,  it  wholly  deftroys 
'  them  all. 

20.  '  If  the  king  were  not,  without  indolence,  to  punifli  the  guilty, 

*  the  ftronger  would  roaft  the  weaker,  like  fifli,  on  a  fpit  j  for,  accord- 

*  ing  to  one  reading,  the  ftronger  would  opprefs  the  weaker,  like  fifli  in 

*  their  element ;) 

21.  <  The 
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21.  *  The  crow  would  peck  the  confccrated  offering  of  rice;  the 
'  dog  would  lick  the  clarified  butter ;  ownerfliip  would  remain  with 

*  none  ;  the  loweft  would  overfet  the  higheft. 

22.  '  The  whole  race  of  men  is  kept  in  order  by  punifhment ;  for 
'  a  guiltlefs  man  is  hard  to  be  found  :  through  fear  of  puniflimeat, 
'  indeed,  this  univerfe  is  enabled  to  enjoy  its  blefTings  ; 

23.  *  Deities  and  demons,  heavenly  fongfters  and  cruel  giants,  birds 

*  and  ferpents,  are  made  capable,  by  juil  corre6tion,  of  their  feveral 

*  enjoyments. 

24.  *  All  clafles  would  become  corrupt;    all  barriers  would  be  de- 

*  flroyed,  there  would  be  total  confufion  among  men,  if  punifliment 

*  either  were  not  inflidled,  or  were  infiided  unduly : 

25.  '  But  where  punifhment,  with  a  black  hue  and  a  red  eye,  ad- 

*  vances  to  deftroy  hn,  theie,  if  the  judge  dilcern  well,  the  people  arc 

*  undifturbed. 

20.  *  Holy  fages  confider  as  a  fit  difpenfer  of  crinainal  juftice,  that 

*  king,  who  invariably  fpeaks  truth,  who  duly  confiders  all  cales,  who 

*  underftands  the  facred  books,  who  knows  the  diftindions  of  virtue, 

*  pleafure,  and  riches ;  , 

27.  '  Such  a  king,  if  he  juftly  inflift  legal  puniHiments,  greatly  in- 

*  creafes  thofe  three  means  of  happinefsj    but  pumlliment  itleif  fhall 

*  deftroy  a  king,  who  is  ciafty,  voluptuous,  and  wrathful: 

28.  *  Criminal 
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J8.  '  Criminal  juftlce,  the  bright  eflence  of  majefly,  and  hard  to  be 

*  fupported  by  men  with  unimproved  minds,   eradicates  a  king,  who 

*  fwerves  from  his  duty,  together  with  all  his  race  : 

29.  *  Punifhment  fhall  overtake  his  caiiles,  his  territories,  his  peo- 

*  pled  land   with  all  fixed  and  all  moveable  things,  that  exift  on  it: 

*  even  the  gods  and  the  lages,  who  lofe  their  oblations,  will  be  afflided 

*  and  alcend  to  the  fky. 

30.  '  Juft  punifhment  cannot  be  inflicted  by  an  ignorant  and  co- 

*  vetous  king,  who  has   no  wife  and  virtuous  alfiilant,  whofe  under- 

*  ftanding  has   not  been  improved,   and  whole   heart  is  addided   to 

*  feafuality : 

31.  *  By  a  king,  wholly  pure,  faithful  to  his  promife,  obfervant  of 

*  the  fcriptures,   with   good  affillants  and  found   underilanding,  may 

*  punifhment  be  juftly  inflided. 

32.  *  Let  him  in  his  own  domains  aft  with  juftice,  chaflife  foreign 

*  foes  with  rigour,  behave  without  duplicity  to  his  afFe6lionate  friends, 

*  and  with  lenity  to  Bruhmens. 

33.  *  Of  a  king  thus  difpofed,  even  though  he  fubfift  by  gleaning,  or^ 

*  be  his  treajiire  ever  Jo  fmall,  the  fame  is  far  fpread  in  the  world,  like 

*  a  drop  of  oil  in  water; 

34.  '  But  of  a  king  with  a  contrary  difpofition,  with  paffions  un- 

*  fubdued,  be  his  riches  ever  fo  great,   the  fame  is  contrttcled  in   the 

*  world,  Lke  clarified  butter  in  the  fame  element. 

35.  ♦  A 
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35.  '  A  king  was  created  as  the  protcftor  of  all  thole  clafTes  and  or- 
'  ders,  who,  from  the  firfl  to  the  lall,  difcharge  their  feveral  duties  ; 

36.  '  ^Wall,   that  mult  be  done   by  him,  for  the  protccflion  of  his 

*  people,  with  the  affiftance  of  good  miuillers,  I  will  declare  to  you,  as 

*  the  law  diredls,  in  due  order.  , 

3/.  *  Let  the  king,  having  rifen  at  early  dawn,  refpeclfuUy  attend 
'  to   Brd/i»iens,    learned    in   the    three    Fee/as,  and   in   the   fcience   of 

*  ethicks  ;  and  by  their  decilion  let  him  abide. 

38.  *  Conftantly   mull   he    fliow    refpcd    to   Brdhmens,    who   have 

*  o-rown  old,  both  in  years  and  in  piety,  who  know  the  Ibriptures,  who 
'  in  body  and  ?nind  are  pure  ;    for  he,    who   honours   the   aged,    will 

*  perpetually  be  honoured  even  by  cruel  demons  : 

39.  *  From  them,  though  he  may  have  acquired  modell  behaviour 

*  by  his  oiisn  good  fenfe  and  by  Jiudy,  let  him  continually  learn  habits  of 

*  modefty  and  compofure ;  fince  a  king,  whofe  demeanour  is  humble 

*  and  compoled,  never  perilhes. 

-40.  '  While,  through  want  of  fuch  humble  virtue,  many  kings  have 

*  perifhed  with  all  their  polTeffions,  and,  through  virtue  united  with 

*  modefly,  even  hermits  have  obtained  kingdoms.  • 

41 .  '  Through  want  of  that  virtuous  humility  Ve'na  was  utterly  ruin- 
'  ed,  and  fo  was  the  great  king  Nahusha,  and  Sudasa,  and  Yavana 
«  (or,  by  a  different  reading,  and  Suda'sa,  the  foil  of  Piyavana),  and 
'  Sumac'ha,  and  Nimi  ; 

42.  '  But, 
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42.  *  But,  by  virtues  with  humble  behaviour,  Prit'hu  and  Menu 

*  acquired  fovcreignty  ;  Cuve'ra,  wealth  iiiexhauflible  ;  and  Viswa'- 

*  MiTRA,  fon  of  Ga'dhi,  the  rank  of  a  priell,  though  born  in  the  mili- 

*  tary  clafs. 

43.  '  From  thofe,  who  know  the  three  Vedas,  let  him  learn  the  triple 

*  do61:rine  comprifed  in  them,  together  with  the   primeval  fcience  of 

*  criminal  juftice  and  found  policy,    the  fyftem  of  logick  and  meta- 

*  phyficks,  and  fublime  theological  truth  :    from  the  people  he  muft 

*  learn  the  theory  of  agriculture^  commerce,  and  other  praftical  arts. 

44.  *  Day  and  night  muft  he  ftrenuoufly  exert  himfelf  to  gain  com- 

*  plete  vidlory  over  his  own  organs  ;  {ince  that  king  alone,  whofe  or- 

*  gans  are  completely  fubdued,  can  keep  his  people  firm  to  their  duty. 

45.  *  With  extreme  care  let  him  fhun  eighteen  vices,  ten  proceeding 

*  from  love  of  pleafure,  eight  fpringing  from  wrath,  and  all  ending  in 

*  mifery  ; 

40.  '  Since  a  king,  addicted  to  vices  arifing  from  love  of  pleafure, 

*  mufl  lofe  both  his  wealth  and  his  virtue,  and,  addicted  to  vices  arifing 
'  from  anger,  he  may  lofe  even  his  life  from  the  publick  refentment. 

47.  '  Hunting,  gaming,  fleeping  by  day,  cenfuring  rivals,  excefs  with 

*  women,  intoxication,  finging,  inflrumental  mufick,  dancing,  and  ufe- 

*  lefs  travel,  are  the  tenfold  let  of  vices  produced  by  love  of  pleafure  : 

48.  '  Talebearing,    violence,    infidious  wounding,  envy,  detra6fion, 

*  unjufl  feizure  of  property,    reviling,    and  open  affault,    are  in  like 
'  manner  the  eightfold  fet  of  vices,  to  which  anger  gives  birth. 

»»»  49.  '  A 
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49.  *  A  felfifh  inclination,   which  all  wife  men  know  to  be  the  root 

*  of  thofe  two  fets,  let  him  fupprcfs  with  diligence:  both  fets  of  vices 
'  are  conftantly  produced  by  it. 

50.  *  Drinking,  dice,  women,  and  hunting,  let  him  confider  as  the 

*  four  moft  pernicious  in  the  fet,  which  love  of  pleafure  occafions : 

51.  '  Battery,  defamation,  and  injury  to  property,  let  him  always 
'  confider  as  the  three  moft  heinous  in   the   fet,    which  arifes   from 

*  wrath ; 

52.  '  And  m  this  fevenfold  aflemblage  of  vices,  too  frequently  pre- 

*  vailing  in  all  kingdoms,   let  an  enlightened  prince  confider  the  firft, 

*  and  fo  forth  in  order,  as  the  moil  abominable  in  each  fet. 

53.  '  On  a  comparifon  between  death  and  vice,  the  learned  pro- 

*  nounce  vice  the  more  dreadful ;  fmce,  after  death,  a  vicious  man  finks 

*  to  regions  lower  and  lower,  while  a  man,  free  from  vice,  reaches 
'  heaven. 

54.  '  The  king  muft  appoint  (cytix  or  eight  minifters,  who  muft  be 

*  fworn  by  touching  a  facred  image  and  the  like  j  men,  whofe  anceftors 

*  were  fe;  vants  of  kings ;  who  are  verfed  in  the  holy  books  ;  who  are 

*  perfonally  brave  ;  who  are  Ikilled  in  the  ufe  of  weapons  ;  and  whole 

*  lineage  is  noble. 


*o 


5b.  *  Even  an  ad  eafy  in  itfelf  is  hard  fometimcs  to  be  performed  by" 
'  a  fingle  man,  efpecially  if  he  have  no  affiftatit  near  :    how  much 
*  harder  muft  it  be  to  perform  alone  the  bufmefs  of  a   kingdom   with 


'  great  revenues ! 


5  6.  '  Let 
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5(5.  *  Let  him  perpetiially  confult  with  thofe  miniflers  on  peace  and 
'  war,  on  his  forces,  on  his  revenues,  on  the  protedlion  of  his  people,  and 

*  on  the  means  of  bellowing  aptly  the  wealth,  which  he  has  acquired  : 

57.  *  Having  afcertained  the  feveral  opinions  of  his  counfcllors,  ^fr/? 

*  apart  and  then  colledlively,  let  him  do  what  is  moft  beneficial  for 

*  him  in  publick  affairs. 

58.  *  To  one  \c?in\cd.  Brahmen,  difhinguiflied  among  them  all,  let  the 

*  king  impart  his  momentous  counfel,  relating  to  fix  principal  articles. 

5g.  '  To  him,  with  full  confidence,  let  him  intrull  all  tranfadions ; 

*  and  with  him,  having  taken  his  final  refolution,  let  him  begin  all  his 

*  meafures. 

60.  '  He  mufl;  likewife  appoint  other  officers ;  men  of  integrity,  well 

*  informed,  Heady,  habituated  to  gain  wealth  by  honourable  means, 

*  and  tried  by  experience. 

Ol.  *  As  many  officers  as  the  due  performance  of  his  bufinefs  requires, 

*  not  flothful  men,  but  aBive,  able,  and  well  inftru6led,  fo  many,  and 

*  no  more,  let  him  appoint. 

62.  *  Among  thofe  let  him  employ  the  brave,  the  fkilful,  the  well- 

*  born,  and  the  honeft,  in  his  mines  of  gold  or  gems,    and  in  other 
'  limilar  works  for  amajjing  wealth  ;  but  the  pufiUanimous,  in  the  re- 

*  cefles  of  his  palace. 

63.  *  Let  him  likewife  appoint  an  ambaffador  verfed  in  all   the 

*  Sdjlras,  who  underftands  hints,  external  figns,  and  aftions,  whofe  hand 
VOL.  III.  K  K  '  and 
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*  and  heart  are  pure,  whofe  abilities  are  great,  and  whofe  birth  was 

*  illuftrious : 

64.  '  That  royal  ambaflador  is  applauded  moft,  who  is  generally 

*  beloved,  pure  within  and  without,  dextrous  in  bufinefs,  and  endued 

*  with  an  excellent  memory  ;  who  knows  countries  and  times,  is  hand- 

*  fome,  intrepid,  and  eloquent. 

65.  '  The  forces  of  the  realm  muft  be  immediately  regulated  by 
'  the  commander  iu  chief ;  the  a<5lual  inflidion  of  punifhment,  by  the 
'  officers  of  criminal  juflice  ;  the  treafury  and  the  country,  by  the  king 

*  himfelf ;  peace  and  war,  by  the  ambaflador  ; 

66.  *  For  it  is  the  ambaflador  alone,  who  unites,  who  alone  disjoins 

*  the  united  ;  that  is,  he  tranfads  the  buflnefs,  by  which  kingdoms  are 
«  at  variance  or  in  amity. 

67.  *  In  the  tranfadion  of  affairs  let  the  ambaflador  comprehend  the 

*  vifible  figns  and  hints,  and  difcover  the  ads,  of  the  foreign  king,  by 
'  the  figns,  hints,  and  a6ts  of  his  confidential  fervants,  and  the  mea- 

*  fures,  which  that  king  wiflies  to  take,  by  the  character  and  conduSl  of 

*  his  minifters. 

68.  '  Thus,   having  learned  completely  from  his  ambaffador  all  the 

*  defigns  of  the  foreign  prince,  let  the  king  fo  apply  his  vigilant  care, 

*  that  he  bring  no  evil  on  himfelf. 

69.  '  Let  him  fix  his  abode  in  a  diftrid  containing  open  cham- 

*  paigns ;   abounding  with  grain ;   inhabited  chiefly  by  the  virtuous  ; 

*  not  infected  with  maladies ;   beautiful  to  the  fight ;  furrounded  by 

'  fubmifiive 
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*  fubmiflive  mountaineers,  forejiers,  or  other  neighbours ;  a  country,  in 

*  which  the  fubjefls  may  live  at  eafe, 

70.  *  There  let  him  refide  in  a  capital,  having,  by  way  of  a  fortrefs, 

*  a  defert  rather  more  than  twenty  miles  round  it,  or  a  fortrefs  of  earth, 

*  a  fortrefs  of  water,  or  of  trees,  a  fortrefs  of  armed  men,  or  a  fortrefs 

*  of  mountains. 

71.  *  With  all  pofiible  care  let  him  fecure  a  fortrefs  of  mountains; 

*  for,  among  thofe  juft  mentioned,  a  fortrefs  of  mountains  has  many 
'  tranfcendent  properties. 

72.  *  In  the  three  firft  of  them  live  wild  beafts,  vermin,  and  aqua- 

*  tick  animals  j   in  the  three  lafl,   apes,   men,  and  gods,  in  order  as 

*  they  are  named  : 

73.  '  As  enemies  hurt  them  not  in  the  fhelter  of  their  feveral  abodes, 

*  thus  foes  hurt  not  a  king,  who  has  taken  refuge  in  his  durga,  or  place 

*  of  difficult  accefs. 

74.  •  One  bowman,  placed  on  a  wall,  is  a  match  in  war  for  a  hun- 

*  dred  enemies  ;  and  a  hundred,  for  ten  thoufand  ;  therefore  is  a  fort 

*  recommended. 

75.  *  Let  that  fort  be  fupplied  with  weapons,    with  money,    with 

*  grain,  with  bealls,    with  Brdhmens,    with  artificers,    with  engines, 

*  with  grafs,  and  with  water. 

70.  *  In  the  centre  of  it  let  him  raife  his  own  palace,  well  finifhed 

*  in  all  its  parts,  completely  defended,  habitable  in  every  feafon,   bril- 
'  liant  ivith  white  Jlucco,  furroundcd  with  water  and  trees : 

T7.  '  Having 
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Having  prepared  it  for  his  mantion,  let  him  chufe  a  confort 
'  of  the  fame  clafs  with  himfelf,  endued  with  all  the  bodily  marks  of 

*  excellence,  born  of  an  exalted  race,    captivating  his  heart,  adorned 

*  with  beauty  and  the  beft  qualities. 

78.  *  He  muft  appoint  alfo  a  domeilick  prieft,  and  retain  a  per- 

*  former  of  facrifices,    who  may  folemnize   the   religious  rites  of  his 

*  family,  and  thofe  performed  with  three  facred  fires. 

79.  '  Let  the  king  make  facrifices,  accompanied  with  gifts  of  many 
'  different  kinds ;  and,  for  the  full  difcharge  of  his  duty,  let  him  give 

*  the  Brdhmois  both  legal  enjoyments  and  moderate  wealth. 

80.  *  His  annual  revenue  he  may  receive  from  his  whole  dominion 

*  through  his  colle61ors ;  but  let  him  in  this  world  obferve  the  divine 

*  ordinances  j  let  him  aft  as  a  father  to  his  people. 

81 .  '  Here  and  there  he  muft  appoint  many  forts  of  intelligent  fuper- 

*  vifors,  who  may  infped  all  the  afts  of  the  officers  engaged  in  his  bufinefs. 

82.  '  To  Brdhmens  returned  from  the  manfions  of  their  preceptors, 
'  let  him  {how  due  refpeft  ;  for  that  is  called  a  precious  unperilhable 

*  o-em,  depofited  by  kings  with  the  facerdotal  clafs  : 

83.  '  It  is  a  gem,  which  neither  thieves  or  foes  take  away  ;  which 

*  never  periflies :    kings  muft,  therefore,  depofit  with  Brdhmens  that 

*  indeftruclible  jewel  of  refpeBful  prefents. 

84.  '  An  oblation  in  the  mouth,  or  hand,  of  a  Brahmen^  is  far  better 

'  than  offerings  to  holy  fire  :  it  never  drops  ;  it  never  dries  ;  it  Is  never 

'  confumed. 

85.  *  A 
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85.  *  A  gift  to  one  not  a  Brahmen  produces  fruit  of  a  middle  ftand- 

*  ard ;  to  one,  who  calls  himfelf  a  Brahmen,  double  ;  to  a  well  read 
'  Brahmen,  a  hundred  thoufand  fold  ;    to  one,  who  has  read  all  the 

*  Vedas,  infinite. 

86.  '  Of  a  gift,  made  with  faith  in  the  Sdjlra,  to  a  perfon  highly  de- 

*  ferving  it,  the  giver  fhall  indubitably  gain  the  fruit  after  death,  be 

*  the  prefent  fmall  or  great. 

87.  'A   KING,    while   he   protefts  his   people,    being  defied  by  an 
'  enemy  of  equal,  greater,  or  lefs  force,  muft  by  no  means  turn  his 

*  face  from  battle,  but  muft  remember  the  duty  of  his  military 
'  clafs: 

88.  '  Never  to  recede  from  combat,  to  proteft  the  people,  and  to 

*  honour  the  priefts,    is  the  higheft  duty  of  kings  and  infures  their 

*  felicity. 

89.  '  Thofe  rulers  of  the  earth,   who,  defirous  of  defeating  each 

*  other,  exert  their  utmoft  ftrength  in  battle,  without  ever  averting 

*  their  faces,  afcend  after  death  dire<3:ly  to  heaven. 

90.  *  Let  no  man,  engaged  in  combat,  fmite  his  foe  with  JI:arp 

*  weapons  concealed  in  wood,  nor  with  arrows  mifchievoufly  barbed, 

*  nor  with  poifoned  arrows,  nor  with  darts  blazing  with  fire ; 

91.  '  Nor  let  him  in  a  car  or  on  horfeback,  ftrike  his  enemy  alighted 

*  on  the  ground  j  nor  an  effeminate  man ;  nor  one,  who  fues  for  life 
'  with  clofed  palms  ;  nor  one,  whofe  hair  is  loofe  and  objlrudis  his  Jight ; 
'  nor  one,  who  fits  down  fatigued;  nor  one,  who  fays,  "  I  am  thy 
'  captive ;" 

02.  '  Nor 
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92.  *  Nor  one,  who  flecps  ;  nor  one,  who  has  loft  his  coat  of  mail ; 
'  nor  one,  who  is  naked  ;  nor  one,  who  is  difarmed  ;  nor  one,  who  is 
'  a  fpeiStator,  but  not  a  combatant ;  nor  one,  who  is  fighting  with  ano- 


'  ther  man : 


Q3.  '  Calling  to  mind  the  duty  of  honourable  men,  let  him  never 
'  flay  one,  who  has  broken  his  weapon ;  nor  one,  who  is  afflided 
'  'vsith  private  Jbrrow ;  nor  one,  who   has  been  grievoufly  wounded  ; 

*  nor  one,  who  is  terrified ;  nor  one,  who  turns  his  back. 

94.  '  The  foldier,  indeed,  who,  fearing  and  turning  his  back,  hap- 
'  pens  to  be  flain  by  his  foes  in  an  engagement,  fhall  take  upon  himfelf 
'  all  the  fin  of  his  commander,  whatever  it  be  ; 

95.  '  And  the  commander  fhall  take  to  himfelf  the  fruit  of  all  the 

*  good  condu6l,  which  the  foldier,  who  turns  his  back  and  is  killed, 

*  had  previoufly  flored  up  for  a  future  life. 

96.  '  Cars,    horfes,    elephants,    umbrellas,    habiliments,   except  the 

*  jewels  which  may  adorn  them,   grain,  cattle,  women,   all  forts  of  li- 
'  quids  and  metals,  except  gold  and  filver,  are  the  lawful  prizes  of  the 

*  man  who  takes  them  in  war  ; 

97.  *  But  of  thofe  prizes  the  captors  muft  lay  the  mofl  valuable 
'  before  the  king:  fuch  is  tiie  rule  in  the  Veda  concerning  *\  ,m;  and 

*  the  king  fhould  diflrlbute  among  the  whole  army  what  hu.  not  been 
'  fcparately  taken. 

98.  '  Thus  has  been  declared  the  blamelefs  primeval  law  for  mili- 
«  tary  men  :  from  this  law  a  king  muft  never  depart,  when  he  attacks 
'  his  foes  in  battle. 

99.  '  What 
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99>  '  What  he  has  not  gained  from  his  foe,  let  him  llrive  to  gain ; 

*  what  he  has  acquired,  let  him  preferve  with  care  ;  what  he  preferves, 

*  let  him  augment ;  and  what  he  has  augmented,  let  him  beftow  on 

*  the  deferving. 

100.  '  This  is  the  fourfold  rule,  which  he  mull:  conlider  as  the  fure 
'  means  of  attaining  the  great  objedl  of  man,  happittefs ;  and  let  him 

*  pra6tife  it  fully  without  intermiffion,  without  indolence  : 

101.  *  What  he  has  not  gained,  let  him  ftrive  to  gain  by  military 

*  ftrength  j  what  he  has  acquired,  let  him  preferve  by  careful  infpec- 

*  tion ;  what  he  has  preferved,  let  him  augment  by  legal  modes  of  in- 

*  creafe  j  and  what  he  has  augmented,  let  him  difpenfe  with  juil  liberality. 

102.  *  Let  his  troops  be  conftantly  exercifed  j  his  prowefs,  conftant- 

*  ly  dilplayed ;  what  he  ought  to  fecure,  conftantly  fecured ;  and  the 

*  weaknefs  of  his  foe,  conftantly  inveftigated. 

103.  'By  a  king,  whofe  forces  are  always  ready  for  aftion,  the 
'  whole  world  may  be  kept  in  awe  j  let  him  then,  by  a  force  always 
'  ready,  make  all  creatures  living  his  own. 

104.  *  Let  him  aCt  on  all  occafions  without  guile,  and  never  with 
'  infincerity  ;  but,  keeping  himfelf  ever  on  his  guard,  let  him  difcover 

*  the  fraud  intended  by  his  foe. 

105.  *  Let  not  his  enemy  difcern  his  vulnerable  part,  but  the  vul- 

*  nerable  part  of  his  enemy  let  him  well  difcern  :  like  a  tortoife,  let 

*  him  draw  in  his  members  under  the  fiell  of  concealment,  and  dili- 
'  gently  let  him  repair  any  breach,  that  may  be  made  in  it. 

106.  '  Like 


256  ON  GOVERNMENT;   OR  ON 

IOjO.   '  Like  a  heron,  let  him  mufe  on  gaining  advantages;  like  a 
'  lion,    let  him  put  forth  his  llrength  ;    like  a   wolf,    let  him  creep 

*  towards  his  prey  ;    like  a  hare,    let  him  double    to  fecure  his   re- 

*  treat. 

107.  *  When  he  thus  has  prepared  himfelf  for  conqueft,  let  him  re- 

*  duce  all  oppofers  to  fubmiffion  by  negotiation  and  three  other  expe- 

*  dients,  namely,  prefents,  divijion,  and  force  of  arms  : 

108.  '  If  they  cannot  be  reftrained  by  the  three  firft  methods,  then 

*  let  him,  firmly  but  gradually,  bring  them  to  fubjedion  by  military 

*  force. 

log.  *  Among  thofe  four  modes  of  obtaining  fuccefs,  the  wife  prefer 

*  negotiation  and  war  for  the  exaltation  of  kingdoms. 


"O 


110.  *  As  a  huibandman  plucks  up  weeds  and  preferves  his  corn, 

*  thus  let  a  king  deftroy  his  opponents  and  fecure  his  people. 

111.  '  That  king,  who,   through  weaknels  of  intelleft,  rafhly  op- 

*  prefles  his  people,  will,  together  with  his  family,  be  deprived  both 

*  of  kingdom  and  life  : 

112.  '  As,  by  the  lofs  of  bodily  fuftenance,  the  lives  of  animated 
'  beings  are  deftroy ed,  thus,  by  the  diftrefs  of  kingdoms,  are  deftroy ed 

*  even  the  lives  of  kings. 

113.  '  For  the  fake  of  protedling  his  dominions,  let  the  king  per- 
«  petually  obferve  the  following  rules  j  for,  by  prote6ling  his  dominions, 

*  he  will  increafe  his  own  happinefs. 

114.  '  Let 
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114.  '  Let  him  place,  as  the  protedors  of  his  realm,  a  company 

*  of  guards,  commanded  by  an  approved  officer,  over  two,  three,  five, 

*  or  a  hundred  diftrids,  accordiiig  to  their  extent. 

115.  '  Let  him  appoint  a  lord  of  one  town  with  its  diftridl,  a  lord  of  ten 

*  towns,  a  lord  of  twenty,  a  lord  of  a  hundred,  and  a  lord  of  a  thoufand. 

11 6.  *  Let  the  lord  of  one  town  certify  of  his  own  accord  to  the 

*  lord  of  ten  towns  any  robberies,  tumults,  or  other  evils,  which  arife  in 

*  his  diftri6i:,  and  which  he  cannot  fupprefs ;  and  the  lord  of  ten,  to  the 
'  lord  of  twentv  ; 

117.  '  Then  let  the  lord  of  twenty  towns  notify  them  to  the  lord  of 

*  a  hundred  ;   and  let  the  lord  of  a  hundred  tranfmit  the  information 
'  himfelf  to  the  lord  of  a  thoufand  townfhips. 

118.  '  Such  food,  drink,  wood,  and  other  articles,  as  bylaw  fliould 

*  be  given  each  day  to  the  king  by  the  inhabitants  of  the  townfliip, 

*  let  the  lord  of  one  town  receive  as  his  perquijite : 

119.  '  Let  the  lord  of  ten  towns  enjoy  the  produce  of  two  plough- 

*  lands,  or  as  much  ground  as  can  be  tilled  with  two  ploughs,  each  drawn 

*  by  fix  bulls  ;  the  lord  of  twenty,  that  of  five  ploughlands ;  the  lord  of 

*  a  hundred,  that  of  a  village  or  fmall  town ;  the  lord  of  a  thoufand, 
'  that  of  a  large  town. 


O" 


120.  '  The  affairs   of  thofe  townJJoips,    either  jointly  or  feparately 

*  tranfa6led,  let  another  minifler  of  the  king  infpeftj  who  fliould  be 

*  well  affedled,  and  by  no  means  remifs. 

VOL,  III.  L  L  121.   '  In 
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121.  *  In  every  large  town  or   city,    let   him  appoint  one   fuper- 

*  intcndent  of  all  affairs,  elevated  in  rank,  formidable  in  power,  dif- 
'  tinguifhed  as  a  planet  among  flars : 

122.  '  Let  that  governor  from  time  to  time  furvey  all  the  reft  in 

*  perfon,  and,  by  means  of  his  emiflfaries,  let  him  perfeftly  know  their 
'  conduft  in  their  feveral  diflrids. 

123.  *  Since  the  fervants  of  the  king,  whom  he  has  appointed  guar- 
'  dians  of  diftrifts,  are  generally  knaves,  who  feize  what  belongs  to 

*  other  men,  from  fuch  knaves  let  him  defend  his  people : 

124.  *  Of  fuch  evilminded  fervants,  as  wring  wealth  from  fubjefts 
'  attending  them  on  bufinefs,  let  the  king  confifcate  all  the  poireflions, 

*  and  banilh  them  from  his  realm. 

125.  '  For  women,  employed  in  the  fervice  of  the  king,    and  for 

*  his  whole  fet  of  menial  fervants,    let  him  daily  provide  a  main- 

*  tenance,  in  proportion  to  their  ftation  and  to  their  work : 

126.  *  One  pana  of  copper  muft  be  given  each  day  as  wages  to  the 

*  lowell:  fervant,  with  two  cloths  for  apparel  every  half  year,  and  a 

*  drona  of  grain  every  month  ;  to  the  higheft  muji  be  given  wages  in  the 

*  ratio  of  fix  to  one. 

127.  '  Having  afcertained  the  rates  of  purchafe  and  fale,  the  length 

*  of  the  way,  the  expences  of  food  and  of  condiments,  the  charges  of 
'  fecuring  the  goods  carried,  and  the  neat  profits  of  trade,  let  the  king 
'  oblige  traders  to  pay  taxes  on  their  faleable  commodities : 

128.  '  After 
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128.  '  After  full  confidcration,  let  a  king  fo  levy  thofe  taxes  con- 

*  tinually  in  his  dominions,  that  both  he  and  the  merchant  may  re- 
'  ceive  a  jufl  compenfation  for  their  feveral  ads. 

12Q.  '  As  the  leech,    the   fuckling  calf,    and  the    bee,    take  their 

*  natural  food  by  little  and  little,   thus  muft  a  king  draw  from  his 

*  dominions  an  annual  revenue. 

130.  *  Of  cattle,  of  gems,  of  gold  and  filver,  added  each  year  to  the 
'  capital Jiock,  a  fiftieth  part  may  be  taken  by  the  king;  of  grain,  an 

*  eighth  part,  a  fixth,  or  a  twelfth,  according  to  the  difference  of  the 

*  Joil,  and  the  labour  neceffary  to  cultivate  it. 

131.  '  He  may  alfo  take  a  fixth  part  of  the  clear  annual  increafe 

*  of  trees,    flefhmeat,  honey,  clarified  butter,  perfumes,  medical  fub- 

*  fiances,  liquids,  flowers,  roots,  and  fruit, 

132.  '  Of  gathered  leaves,  potherbs,  grafs,  utenfils  made  with  lea- 

*  ther  or  cane,  earthern  pots,  and  all  things  made  of  flone. 

133.  '  A  king,  even  though  dying  with  want,  muft  not  receive  any 
'  tax  from  a  Brahmen  learned  in  the  Vedas,  nor  fuffer  llich  a  Brahmen, 
'  refiding  in  his  territories,  to  be  afHifted  with  hunger: 

134.  '  Of  that  king,  in  whofe  dominion  a  learned  Brahmen  is  afflifted 

*  with   hunger,  the   whole   kingdom   will  in  a  fhort  time  be  afflided 
'  with  famine. 

135.  '  The  king,  having  afcertained  his  knowledge  of  Icripture  and 

*  good  morals,  muft  allot  him  a  fuitable  maintenance,  and  prote6l  him 
'  on  all  fides,  as  a  father  proteds  his  own  fon: 

130.   'By 
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136.  *  By  that  religious  duty,  which  fuch  a  Brahmen  performs  each 
'  day,  under  the  full  protedion  of  the  fovereign,  the  life,  wealth,  and 
'  dominions  of  his  prote«5lor  (hall  be  greatly  increafed. 

137.  *  Let  the  king  order  a  mere  trifle  to  be  paid,  in  the  name  of 

*  the  annual  tax,  by  the  meaner  inhabitants  of  his  realm,  who  fubfift 
'  by  petty  traffick : 

138.  '  By  low  handicraftfmen,  artificers,  and  fervile  men,  who  fup- 

*  port  themfelves  by  labour,  the  king  may  caufe  work  to  be  done  for  a 

*  day  in  each  month. 

13g  '  Let  him  not  cut  up  his  own  root  by  taking  no  revenue,  nor 

*  the  root  of  other  men  by  excefs  of  covetoufnefs ;  for,  by  cutting  up 
'  his  own  root  and  theirs,  he  makes  both  himfelf  and  them  wretched. 

140.  *  Let  him,  confidering   the  diverjity  of  cafes,    be  occajionally 

*  fharp  and  occajionally  mild,  fuice  a  king,  duly  fharp  and  mild,  be- 
'  comes  univerfally  approved. 

141.  *  When  tired  of  overlooking  the  affairs  of  men,  let  him  affign 

*  the  ftation  of  fuch  an  inJpeSlor  to  a  principal  minifler,  who  well 
'  knows  his  duty,  who  is  eminently  learned,  whofe  pafiions  are  fub- 
'  dued,  and  whofe  birth  is  exalted. 

142.  *  Thus  mufl  he   proteft   his  people,    difcharging,   with  great 

*  exertion  and  without  languor,  all  thofe  duties,  which  the  law  re- 
'  quires  him  to  perform. 

143.  '  That  monarch,  whofe  fubjefts  are  carried  from  his  kingdom 

*  by  ruffians,  while  they  call  aloud  for  protedtion,  and  he  barely  looks 
'  on  them  with  his  miniflers,  is  a  dead,  and  not  a  living,  king. 

144.  '  The 
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144.  '  The  higheft  duty  of  a  military  man  is  the   defence  of  his 

*  people,  and  the  king,  who  receives  the  confideration  juft  mentioned, 

*  is  bound  to  difcharge  that  duty. 

145.  '  Having  rifen  in  the  laft  watch  of  the  night,  his  body  being 
'  pure,   and  his  mind  attentive,    having   made  oblations  to  fire,  and 

*  fhown  due  refpeA  to  the  priefls,    let  him   enter  his  hall  decently 
'  fplendid : 

140.  '  Standing  there,  let  him  gratify  his  fubjedls,  before  he  difmifs 

*  them,  nioith  kind  looks  and  words  ;   and,  having  difmilFed  them  all,  let 
'  him  take  fecret  council  with  his  principal  minifters : 

147.  *  Afcending  up  the  back  of  a  mountain,  or  going  privately  to 

*  a  terrace,  a  bower,  a  foreft,  or  a  lonely  place,  without  lifteners,  let 

*  him  confult  with  them  unobferved. 

148.  '  That  prince,  of  whofe  weighty  fecrets  all  aflemblies  of  men 

*  are  ignorant,  fhall  attain  dominion  over  the  whole  earth,  though  at 

*  Jirjl  he  poffefs  no  treafure. 

149.  *  At  the  time  of  confultation,  let  him  remove  the  ftupid,  the 

*  dumb,  the  blind,  and  the  deaf,  talking  birds,  decrepit  old  men,  wo- 

*  men,  and  infidels,  the  difeafed  and  the  maimed ; 

150.  '  Since  thofe,  who  are  difgraced  in  this  life  by  reafon  of  Jins 

*  formerly  committed,  are  apt  to  betray  fecret  council ;   fo  are  talking 

*  birds }  and  fo  above  all  are  women :  them  he  muft,  for  that  reafon, 

*  diligently  remove. 

151.  *At 
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151.  'At  noon  or  at  midnight,  when  his  fatigues  have  ceafed,  and 

*  his  cares  are  difperfed,  let  him  deliberate,   with   thofe   ministers  or 

*  alone,  on  virtue,  lawful  pleafure,  and  wealth ; 

152.  '  On  the  means  of  reconciling  the  acquifition  of  them,  when 

*  they  oppofe  each  other ;   on  beftowing  his  daughters  in  marriage,  and 

*  on  preferving  his  {oi\%  from  evil  by  the  beji  education  ; 

153.  *  On  fending  ambafladors  and  meffengers  >  on  the  probable 
'  events  of  his  meafures  ;  on  the  behaviour  of/tis  women  in  the  private 
'  apartment ;  and  on  the  a6ls  even  of  his  ov/n  emiffaries. 

154.  '  On   the    whole   eightfold   bufinefs   of  kings,    relating    to  the 

*  revenue,  to  their  expences,  to  the  good  or  bad  conduSl  of  their  minijiers, 

*  to  legijlation  in  dubious  cafes,  to  civil  and  criminal  jujiice,  and  to  expia- 
'  tions  for  crimes,  let  him  refleft  with  the  greateft  attention  ;  on   his 

*  five  forts  of  fpies,  or  a£Jive  and  artful  youths,  degraded  anchorets,  dif- 
'  trejjed  hujbajidmen,  decayed  merchants,  and  fi£litious  penitents,  nvhom  he 
'  mujl  pay  and  fee  privately ;  on  the  good  will  or  enmity  of  his  neigh- 
'  hours,  and  on  the  ftate  of  the  circumjacent  countries. 

155.  '  On  the  conduft  of  that  foreign  prince,  who  has  moderate 
'  ftrength  equal  to  one  ordinary  foe,  but  no  match  for  t'wo  ;  on  the  defigns 

*  of  him,  who  is  wiUing  and  able  to  be  a  conqueror ;  on  the  condition 

*  of  him,  who  is  pacifick,  but  a  match  even  for  the  former  unaliied ;  and 

*  on  that  of  his  natural  enemy,  let  him  feduloufly  meditate  : 

156.  '  Thofe yotfr  powers,  who,  in  one  word,  are  the  root  ok  principal 
*■  flrength,  of  the  countries  round  him,  added  to  eight  others,  who  are 
'  called  the  branches,   and  are  as  ?nany  degrees  of  allies  and  opponents 

'  variotfly 
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*  varioujiy  diJlingwJJoed,  are  declared  to  be  twelve  chief  objeds  of  the 
'  royal  conjideration ; 

157.  *  And  five  other  heads,  namely,  their  minifters,  their  territories, 

*  their  ftrong  holds,   their  treafuries^  and  their  armies,  being  applied 
'  to  each  of  thofe  twelve,  there  are  in  all,  together  with  theniy  feventy- 

*  iwo  foreign  obje6ls  to  be  carefully  invejligated. 

158.  '  Let  the  king  confider  as  hoftile  to  him    the  power  imme- 

*  diately  beyond  him,   and  the  favourer  of  that  power;   as  amicable, 

*  the  power  next  beyond  his  natural  foe  j  and  as  neutral,  the  powers 

*  beyond  that  circle  : 

159.  '  All  thofe  powers  let  him  render  fubfervient  to  his  interefl  by 

*  mild  meafures  and  the  other  three  expedients  before  mentioned,  either 

*  feparate  or  united,  but  principally  by  valour  and  policy  in  arms  and 

*  negotiation. 

160.  'Let  him  conftantly  deliberate  on  the  fix  meafures  of  a  military 

*  prince,  namely,  waging  war,  and  making  peace  or  alliance,  march- 

*  ing  to  battle,  and  fitting  encamped,  diftributing  his  forces,  and  feek- 

*  ing  the  proted;ion  of  a  more  powerful  monarch : 

lOl.  '  Having  confidered  the  pofture  of  affairs,  let  him  occafionally 
'  apply  to  it  the  meafure  of  fitting  inadive,  or  of  marching  to  aftion, 

*  of  peace,  or  of  war,  of  dividing  his  force,  or  of  feeking  prote6lion. 

162.  *  A  king  muft  know,  that  there  are  two  forts  of  alliance  and 

*  war  ;  two,  of  remaining  encamped,  and  of  marching  ;  two,  likewife, 
of  dividing  his  army,  andof  obtaming  protedion  from  another  power. 

163.  '  The 


264  ON  GOVERNMENT;  OR  ON 

163.  *  The  two  forts  of  alliance,  attended  with  prefent  and  future 

*  advantages,  are  held  to  be  thofe,  when  he  acts  in  conjun6lion  with 

*  his  ally,  and  when  he  adts  apart  from  him. 

164.  '  War  is  declared  to  be  of  two  forts ;  when  it  is  waged  for  an 

*  injury  to  himfelf,  and  when  it  is  waged  for  an  injury  to  his  ally,  with 

*  a  view  to  harafs  the  enemy  both  in  feafon  and  out  of  feafon. 

165.  '  Marching  is  of  two  forts,  when  deftrudlive  a&.s  are  done  at 

*  his  own  pleafure  by  himfelf  apart,  or  when  his  ally  attends  him. 

16O.  *  The  two  forts  of  fitting  encamped  are,  ^rji,  when  he  has 
'  been  gradually  weakened  by  the  divine  power,  or  by  the  operation 

*  of  part  fins,  and,  Jecond/j,  when,  to  favour  his  ally,  he  remains  in 

*  his  camp, 

167.  '  A  detachment  commanded  by  the  king  in  perfon,  and  a  de- 

*  tachment  commanded  by  a  general  officer,  for  the  purpofe  of  carry- 

*  ing  fome  important  point,  are  declared  by  thofe,  who  well  know  the 

*  fix  meafures,  to  be  the  two  modes  of  dividing  his  army, 

168.  '  The  two  modes  of  feeking  proteftion,  that  his  powerful  fup- 
'  port  may  be  proclaimed  in  all  countries,  are,  j?r/?,  when  he  wifhes 

*  to  be  fecure  from  apprehended  injury,  and,  next,  when  his  enemies 

*  adually  aflail  him. 

169.  •  When  the  king  knows  with  certainty,  that  at  fome  future 

*  time  his  force  will  be  greatly  augmented,  and  when,  at  the  time  pre- 

*  fent,  he  fuftains  little  injury,  let  him  then  have  recourfe  to  peaceful 
'  meafures ; 

170.  *  But, 
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170.  '  But,  when  he  fees  all  his  fubjedts  confiderably  firm  in  ftrength, 
'  and  feels   himfelf  highly  exalted  in  power,  let  him   prote6l  his  do- 

*  minions  by  war. 

171.  '  When  he  perfe6tly  knows  his  own  troops  to  be  cheerful  and 
'  well  fupplied,  and  thofe  of  his  enemy  quite  the   reverfe,    let  him 

*  eagerly  march  againft  his  foes  j 

172.  *  But,  when  he  finds  himfelf  weak  in  beafts  of  burden  and  in 

*  troops,  let  him  then  fit  quiet  in  camp,  ufmg  great  attention,   and 
'  pacifying  his  enemy  by  degrees. 

173.  '  When  a  king  fees  his  foes  flronger  in  all  refpeds  than  him- 
'  felf,  let  him  detach  a  part  of  his  army,  to  keep  the  ejiemy  amufed,  and 

*  fecure  his  own  fafety  in  an  inaccejjible  place  ; 

174.  '  But,  when  he  is  in  all  places  aflailable  by  the  hoftile  troops, 
'  let  him  fpeedily  feek  the  protedlion  of  a  juft  and  pow^erful  monarch. 

175.  '  Him,  who  can  keep  in  fubjedion  both  his  own  fubjeds  and 

*  his  foes,  let  him  conftantly  footh  by  all  forts  of  attentive  relpeft,  as 
'  he  would  honour  his  father,  natural  or  fpiritual : 

17O.  '  But   if,    even    in   that  (ituation,  he    find  fuch  protedion  a 

*  caufe  of  evil,  let  him  alone,  though  weak,  wage  vigorous  war  with- 

*  out  fear. 

177.  *  By  all  thefe  expedients  let  a  politick  prince  a<5l  with  fuch 

*  wifdom,  that  neither  allies,  neutral  powers,  nor  foes,  may  gain  over 

*  him  any  great  advantage. 

VOL.  HI.  ^  MM  178.  *  Perfectly 
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178.  *  Perfedly   let  him  coiifider   the  flate  of  his  kingdom   both 

*  aflually  prefeut  and  probably  future,  with  the  good  and.  bad  parts  of 

*  all  his  adions  : 

17g.  *  That  king  fliall  never  be  overcome  by  his  enemies,  who  fore- 

*  fees  the  good  and  evil  to  enfue  from  his  meafures ;  who,  on  prefent 

*  occafions,  takes  his  refolution  with  prudent  fpeed,  and  who  weighs 

*  the  various  events  of  his  paft  condudl. 

180.  '  Let  him  fo  arrange  all  his  affairs,  that  no  ally,  neutral  prince, 

*  or  enemy,  may  obtain  any  advantage  over  him  :  this,  in  few  words, 
'  is  the  fum  of  political  wildom. 

181.  '  When  the  king  begins  his  march  againft  the  domains  of  his 

*  foe,  let  him  gradually  advance,  in  the  following  manner,  againft  the 

*  hoftile  metropolis. 

182.  '-  Let  him  fet  out  on  his  expedition  in  the  fine  month  of  Mar- 

*  gasirJJja,  or  about  the  month  of  Phalguna  and  Chakra,  according  to 

*  the  number  of  his  forces,  that  he  may  Jind  autumnal  or  vernal  crops  in 

*  the  country  invaded  by  him  : 

183.  *  Even  in  other  feafons,  when  he  has  a  clear  profpe6l  of  vi6lory, 

*  and  when  any  difafter  has  befallen  his  foe,  let  him  advance  with  the 

*  greater  part  of  his  army. 

184.  *  Having  made  a  due  arrangement  of  affairs   in  his  own  do- 
'  minions,  and  a  difpofition  fit  for  his  entcrprile,  having  provided  all 

*  things  neceffary  for  his  continuance  in  the  foreign  realm,  and  hav- 

*  ing  fecn  all  his  fpics  difpatched  with  propriety, 

,  185.  '  Having 
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185.  *  Having  fecurcd  the  three  fort  of  ways,  over  water,  on  plains, 
'  and  through  forejis,  and  placed  his  fixfold  army,  elephants,   cavalry, 

*  cars,   infantry,   officers,   and  attendants,    in  complete   miUtary  form, 

*  let  him  proceed  by  fit  journies  toward  the  metropolis  of  his  enemy. 

186.  *  Let  him  be  much  on  his  guard  againft  every  fecret  friend  in 

*  the  fervice  of  the  hoftile  prince,  and  againft  emiffaries,  who  go  and 

*  return ;  for  in  fuch  friends  he  may  find  very  dangerous  foes. 

187.  '  On  his  march  let  him  form  his  troops,  either  like  a  ftaff,  or  in 
'  an  even  colwnn ;  like  a  wain,  or  in  a  wedge  with  the  apex  foremojl ; 

*  like  a  boar,  or  in  a  rhomb  with  the  van  and  rear  narrow  and  the  centre 

*  broad ;  like  a  Macara  or  fea  monjier,  that  is,  in  a  double  triangle  with 
'  apices  joined ;  like  a  needle,  or  in  a  long  line  ;  or  like  the  bird  of 

*  Vishnu,  that  is,  in  a  rhomboid  with  the  wings  far  extended : 

188.  '  From  whatever  fide  he  apprehends  danger,  to  that  fide  let 
'  him  extend  his  troops  ,  and  let  him  always  conceal  himfelf  in  the 
'  midft  of  a  fquadron  formed  like  a  lotos  flower. 

189.  '  Let  him  caufe  his  generals  and  the  chief  commander  under 
'  himfelf  to  aft  in  all  quarters  ;  and  from  whatever  fide  he  perceives  a 

*  defign  of  attacking  him,  to  that  fide  let  him  turn  his  front. 

190.  *  On  all  fides  let  him  flation  troops  of  foldiers,  in  whom  he 

*  confides,  diftinguifiied  by  known  colours  and  other  marks;  who  are 
'  excellent  both  in  fuflaining  a  charge  and  in  charging,  who  are  fear- 

*  lefs  and  incapable  of  defertion. 

191.  *  Let 
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191.  '  Let  him  at  his  pleafure  order  a  few  men  to  engage  in  a  clofe 
'  phalanx,  or  a  large  number  of  warriors  in  loofe  ranks ;  and,  having 

*  formed  them  in  a  long  line  like  a  needle,    or  in  three  divifions  like  a 

*  thunderbolt,  let  him  give  orders  for  battle. 

r 

192.  '  On  a  plain,  let  him  fight  with  his  armed  cars  and  horfes ;  on 

*  watery  places,  with  manned  boats  and  elephants ;  on  ground  full  of 

*  trees  and  fhrubs,  with  bows  ;  on  cleared  ground,   with  fwords  and 

*  targets,  and  other  weapons. 

193.  '  Men  born  in  Curucfietra,  near  Indraprejl' ha,   in  Maffya,  or 

*  Virata,  in  Panchdla  or   Cdnyacubja,  and  in  Surafena,  in  the  diftrift 

*  of  Mat'hura,  let  him  caufe  to  engage  in  the  van  ;  and  men,  born  ifi 
'  other  countries,  who  are  tall  and  light. 

194.  *  Let  him,  when  he  has  formed  his  troops  in  array,  encourage 

*  them  with  Jloort  animated fpeeches'y  and  then,  let  him  try  them  com- 

*  pletely  :  let  him  know  likewife,  how  his  men  feverally  exert  them- 

*  felves,  while  they  charge  the  foe. 

195.  *  If  he  block  up  his  enemy,  let  him  fit  encamped,   and  lay 
'  wafte  the  hoftile  country ;  let  him  continually  fpoil  the  grafs,  water, 

*  and  wood  of  the  adverfe  prince. 

19O.  *  Pools,  wells,  and  trenches  let  him  deftroy  :  let  him  harafs 

*  the  foe  by  day,   and  alarm  him  by  night. 

197.  '  Let  him  fecretly  bring  over  to  his  party  all  fuch  leaders -zls  he 

*  can  fafely  bring  over  ;  let  him  be  informed  of  all,  that  his  enemies 
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*  are  doing ;  and,  when  a  fortunate  moment  is  offered  by  heaven,  let 
'  him  give  battle,  pufhing  on  to  conquell  and  abandoning  fear  : 

198.  '  Yet  he  (hould  be  more  fedulous  to  reduce  his  enemy  by  nego- 

*  tiation,  by  well  applied  gifts,  and  by  creating  divifions,  ufing  either 

*  all  or  fome  of  thofe  methods,  than  by  hazarding  at  any  time  a  deci- 

*  five  aftion, 

igg.  '  Since  vicflory  or  defeat  are  not  furely  forefeen  on  either  fide, 

*  when  two  armies  engage  in  the  field  :  let  the  king  then,  if  other  ex- 
'  pedients  prevaily  avoid  a  pitched  battle  ; 

200.  '  But,  fhould  there  be  no  means  of  applying  the  three  before- 

*  mentioned  expedients,  let  him,  after  due  preparation,  fight  fo  valiant- 

*  ly,  that  his  enemy  may  be  totally  routed. 

201.  '  Having  conquered  a  country,    let  him  refpect  the  deities 

*  adored  in  it,  and  their  virtuous  priefts  ;  let  him  alfo  difiiribute  lar- 
'  gefles  to  the  people,  and  caufe  a  full  exemption  from   terrour  to  be 

*  loudly  proclaimed. 

202.  *  When  he  has  perfectly  afcertained  the  condu6l  and  intentions 

*  of  all  the  vanquifhed,  let  him  fix  in  that  country  a  prince  of  the  royal 

*  race,  and  give  him  precife  inllruftions. 

203.  '  Let  him  eftablifh  the  laws  of  the  conquered  nation  as  declared 

*  in  their  books ;    and  let  him  gratify  the  new  prince  with  gems  and 

*  other  precious  gifts. 


204.  *  The 
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204.  '  The  feizure  of  defirable    property,    though  it  caufe  hatred, 

*  and  the  donation  of  it,  though  it  caufe  love,    may  be  laudable  or 
'  blameable  on  different  occafions  : 

205.  *  All  this  condiiB  of  human  affairs  is  confidered  as  dependent  on 
'  a6ls  afcribed   to  the  deity,  and  on  afts   afcribed  to  men ;  now  the 

*  operations  of  the    deity   cannot   be    known   by    any    intenfenefs   of 
'  thought,  but  thofe  of  men  may  be  clearly  difcovered. 

200.  '  Or  the  vidor,  confidering  an  ally,  territory,  and  wealth  as 
'  the  triple  fruit  of  conqueft,  may  form  an  alliance  with  the  van- 
'  quifhed  prince,,  and  proceed  in  union  with  him,  ufmg  diligent  cir- 

*  cumfpe<5fion. 

207.  *  He  fhould  pay  due  attention  to  the  prince,  who  fupport- 
'  ed  his  caufe,  and  to  any  other  prince  in  the  circumjacent  re- 
'  gion,    who   checked    that    fupporter,    fo   that,    both   from    a    well- 

*  wilher  and  from  an  opponent,  he  may  fecure  the  fruit  of  his  ex- 

*  pedition. 

208.  '  By  gaining  wealth  and  territory  a  king  acquires  not  fo  great 

*  an  increafe  of  ftrength,    as  by  obtaining  a  firm  ally,  who,    though 

*  weak,  may  hereafter  be  powerful. 

209.  '  That  ally,  though  feeble,  is  highly  eftimable,  who  knows 
'  the  whole  extent  of  his  duties,  who  gratefully  remembers  benefits, 
'  whofe  people  are  fatisfied,  or^  who  has  a  gentle  nature,  who  loves  his 

*  friend,  and  perfeveres  in  his  good  rcfolutions. 

210.  *  Him 
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210.  *  Him  have  the  fages  declared  an  enemy  hard  to  be  fubdued, 

*  M'ho  is  eminently  learned,  of  a  noble  race,  pcrfonally  brave,  dextrous 

*  in  management,  liberal,  grateful,  and  firm. 

211.  'Goodnature,    knowledge  of  mankind,    valour,    benignity  of 

*  heart,  and  inceffant  liberality,  are  the  affemblage  of  virtues,  which 

*  adorn  a  neutral  prince,  whofe  amity  mujl  be  courted. 

212.  *  Even  a  falubrious  and  fertile  country,  where  cattle  continually 

*  increafe,  let  a  king  abandon  without  hefitation  for  the  fake  of  pre- 

*  ferving  himfelf : 

213.  *  Againft  misfortune,  let  him  preferve  his  wealth;  at  the  ex- 

*  pence  of  his  wealth,  let  him  preferve  his  wife;  but  let  him  at  all 

*  events  preferve  himfelf  even  at  the  hazard  of  his  wife  and  his  riches. 

214.  *  A  wife   prince,    who  finds  every  fort  of  calamity  rufhino- 

*  violently  upon  him,  fhould  have  recourfe  to  all  jufl  expedients,  united 

*  or  feparate  : 

215.  *  Let  him  confider  the  bufuiefs  to  be  expedited,   the  expedients 

*  colledlvely,  and  himfelf  who  mufl  apply  them  ;  and,  taking  refuo-e 
'  completely  in  thcfe  three,  let  him  ftrenuoufly  labour  for  his  own 

*  profperity. 

21 6.  *  Having  confulted  with  his  miniflers,  in  the  manner  before 

*  prefcribed,  on  all  this  jnafs  ofpublick  affairs ;  having  ufed  exercife  be- 

*  coming  a  warriour,  and  having  bathed  after  it,  let  the  kino-  enter  at 

*  noon  his  private  apartments  for  the  purpole  of  taking  food. 

2 1 ;.  '  There 
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217.  *  There    let    him    eat    lawful  aliment,    prepared  by  fervants 
'  attached  to  his  perfon,    who  know  the  difference  of  times  and  are 

*  incapable  of  perfidy,  after  it  has  been  proved  innocent  by  certain  ex- 
'  periments,  and  hallowed  by  texts  of  the  FeJa  repulhve  of  poifon. 

218.  '  Together  with  all  his  food  let  him  fwallow  fuch  medical  fub- 
'  ftances  as  refift  venom ;  and  let  him  conftantly  wear  with  attention 

*  fuch  gems,  as  are  known  to  repel  it. 

219.  *  Let  his  females,  well  tried  and  attentive,  their  drefs  and  or- 
'  naments  having  been  examined,  lejifome  weapon  JJjouU  be  concealed  in 

*  them,  do  him  humble  fervice  with  fans,  water,  and  perfumes  : 

220.  '  Thus  let  him  take  diligent  care,  when  he  goes  out  in  a  car- 

*  riage  or  on  horfeback,  when  he  lies  down  to  reft,  when  he  fits,  when 

*  he  takes  food,  when  he  bathes,  anoints  his  body  with  odorous  ejj'ences, 
'  and  puts  on  all  his  habiliments. 

221.  *  After  eating,  let  him  divert  himfelf  with  his  women  in  the 
'  recelfes  of  his  palace ;  and,  having  idled  a  reafonable  time,  let  him 

*  again  think  of  publick  affairs  : 

222.  *  When  he  has  drefTed  himfelf  completely,  let  him  once  more 

*  review  his  armed  men,  with  all  their  elephants,  horfes,  and  cars, 

*  their  accoutrements,  and  weapons. 

223.  'At  funfet,  having  performed  his  religious  duty,  let  him  pri- 
'  vately,  but  well  armed,  in  his  interior  apartment,   hear  what  has 

*  been  done  by  his  reporters  and  cmifTaries  : 

224.  *  Then, 
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224.  •  Then,    having  difmifled  thofe   informers,    and  returning  to 

*  another  fecret  chamber,  let  him  go,  attended  by  women,  to  the  in- 

*  mofl  recefs  of  his  manfion  for  the  fake  of  his  evening  meal ; 

225.  *  There,  having  a  fecond  time  eaten  a  little,  and  having  been 

*  recreated  with  mufical  ftrains,  let  him  take  reft  early,  and  rife  re- 

*  freflied  from  his  labour.  * 

220.  *  This  perfed  fyftem  of  rules  let  a  king,  free  from  illnefs,  ob- 

*  ferve ;  but,  when  really  afflided  with  difeafe,  he  may  intruft  all  thefe 

*  affairs  to  his  officers.' 


VOL.  III.  N  N 
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CHAPTER  THE  EIGHTH. 


On  Judicature ;  and  on  Law,  Private  and  Criminal. 


1  •  '  j\.  KING,  delirous  of  inipefting  judicial  proceedings,  muft  entei" 
'  his  court  of  juftice,  compofed  and  fedate  in  his  demeanour,  together 
'  with  Brdhmens  and  counfellors,  who  know  how  to  give  him  advice: 

2.  '  There,  either  fitting  or  ftanding,  holding  forth  his  right  arm, 

*  without  oftentation  in  his  drefs  and  ornaments,  let  him  examine  the 
'  affairs  of  litigant  parties. 

3.  *  Each  day  let   him   decide  caufes,  one  after  another,  under  the 

*  eighteen  principal  titles  of  law,  by  arguments  and  rules  drawn  from 
'  local  ufages,  and  from  written  codes  : 

4.  *  Of  thofe  titles,  the  firft  is  debt,  on  loans  for  confumptlon ;  the 
'  fecond,  depofits,  and  loans  for  uic  ;  the  third,  fale  without  owner- 
'  fhip;  the  fourth,  concerns  among  partners;  the  ffth,  fubtradion  of 

*  what  has  been  given ; 

5.  '  The  Jixth,  nonpayment  of  wages  or  hire  ;  the  /event h,  nonper- 

*  formance  of  agreements  ;  the  eighth,  refciffion  of  fale  and  purchafc  ; 

*  the  ninth,  difputes  between  mafter  and  fervant ; 

0.  •  The 
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e.  *  The  tenth,  contefts  on  boundaries  ;  the  eleventh  and  twelfth,  af- 

*  fault  and  flander ;  the  thirteenth,  larceny  j  the  fourteenth,  robbery  and 
'  other  violence  ;  the  fifteenth,  adultery; 

7.  '  The  Jixteenth,  altercation  between  man  and  wife,  and  their  fe- 
'  veral  duties  ;  the  feventesnth,  the  law  of  inheritance  ;  the  eighteenth, 

*  gaminof  with  dice  and  with  livino;  creatures :  thefe  eighteen  titles  of 

*  law  are  fettled  as  the  groundwork  of  all  judicial  procedure  in  this 

*  world. 

8.  '  Among  men,  who  contend  for  the  moft  part  on  the  titles  juft 
'  mentioned,  and  on  a  few  mifcellaneous  heads  not  comprifed  under  them, 

*  let  the  king  decide  caufes  juftly,  obferving  primeval  law  ; 

9.  *  But,  when  he  cannot  infpe6t  fuch  affairs  in   perfon,   let  him 

*  appoint,  for  the  infpe6lion  of  them,  a  Brahmen  of  eminent  learn- 

*  ing: 

10.  '  Let  that  chief  judge,    accompanied  by   three  afleffors,  fully 
'  confider  all  caufes  brought  before  the  king,  and,  having  entered  the 

*  courtroom,  let  him  fit  or  fland,  but  not  move   back  wards  andfor- 
'  wards. 

11.  *  In  whatever  country  three  Brdhmens,  particularly  Ikilled  in  the 

*  three  feveral  Vedas,  fit  together  with  the  very  learned  Brahmen  ap- 

*  pointed  by  the  king,  the  wife  call  that  afembly  the  court  of  Brahma' 
'  with  four  faces. 

12.  *  When  juftice,  having  been  wounded  by  iniquity,  approaches 

*  the  court,  and  the  judges  extra6l  not  the  dart,  they  alio   fhall  be 

*  wounded  by  it. 

13.  *  Either 
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13.  *  Either  the  court  muft  not  be  entered  by  judges,  parties,  and  wit- 

*  nejj'es,  or  law  and  truth  muft  be  openly  declared  :  that  man  is  crimi- 

*  nal,  who  either  fays  nothing,  or  fays  what  is  falfe  or  unjuft. 

14.  '  Where  juftice  is  deftroyed   by  iniquity,    and    truth    by  falfe 

*  evidence,  the  judges,  who  bafely  look  on  'without  giving  redrefs,  Ihall 

*  alfo  be  deftroyed. 

15.  'Juftice,  being  deftroyed,  will  deftroy ;  being  preferved,  will 

*  preferve  :  it  muft  never,  therefore,  be  violated.     "  Beware,  O  judge, 
"  left  juftice,  being  overturned,  overturn  both  us  and  thyfelf." 

16.  •  The  divine  form  of  juftice  is  reprefented  as  VriJJja,   or  a  bull, 

*  and  the  gods  confider  him,  who  violates  juftice,  as  a  Vrtjldala,  or  one 

*  who  flays  a  bull :   let  the  king,   therefore,  and  his  judges  beware  of 

*  violating  juftice. 

17.  '  The  only  firm  friend,   who  follows  men  even  after  death,  is 

*  j.uftice  :  all  others  are  extin6t  with  the  body. 

18.  *  Of  injuftice  in  decijions,  one  quarter  falls  on  the  party  in  the 

*  caufe ;  one  quarter,  on  his  witnefTes ;  one  quarter,  on  all  the  judges ; 

*  and  one  quarter  on  the  king ; 

19.  *  But  where  he,  who  deferves  condemnation,  ftiall  be  condemned, 

*  the  king  is  guiltlefs,  and  the  judges  free  from  blame  :  an  evil  deed 

*  (hall  recoil  on  him,  who  committed  it. 

20.  '  A  Brahmen  fupported  only  by  his  clafs,  and  one  barely  reputed 

*  a  Brahmen,  but  without  performing  any  facerdotal  ads,  may,  at  the 

*  king's 
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*  king's  pleafure,  interpret  the  law  to  him  :  fo  may  the  two  middle  clajfes ; 
'  but  a  Sudra,  iti  no  cafe  whatever. 

21.  '  Of  that  king,   who  ftupidly  looks  on,   wliilc  a  Siidra  decides 
'  caufes,  the  kingdom  itfelf  fliall  be  embarraflcd,  like  a  cow  in  deep 

*  mire. 

22.  '  The  whole  territory,  which  is  inhabited  by  a  number  of  Su- 
'  dras^   overwhelmed  with  atheillis,   and   deprived   of  Brdhmens,  mufl: 

*  fpeedily  perlfli  afflided  with  dearth  and  difeafe. 

23.  '  Let  the  king  or  his  judge,  having  feated  himfelf  on  the  bench, 

*  bis  body  properly  clothed  and  his  mind  attentively  fixed,  begin  with 
'  doine  reverence  to  the  deities,  who  Q-uard  the  world  :  and  then  let 
'  him  enter  on  the  trial  of  caufes  : 

24.  '  Underftanding  what  is  expedient  or  inexpedient,  but  confider- 

*  ing  only  what  is  law  or  not  law,  let  him  examine  all  difputes  bc- 

*  tween  parties,  in  the  order  of  their  feveral  clafTes. 

25.  'By    external    figns    let    him    fee    through     the     thoughts    of 

*  men ;    by  their  voice,    colour,    countenance,    limbs,   eyes,    and  ac- 

*  tion  : 

20.  '  From  the  limbs,  the  look,  the  motion  of  the  body,  the  gefticu- 

*  lation,  the  fpeech,  the  changes  of  the  eye  and  the  face,  are  difcovered 

'  the  internal  workinsfs  of  the  mind. 

o 

27.  *  The  property  of  a  ftudent  and  of  an  infant,  whether  by  defcent 

*  or  otherwife,  let  the  king  hold  in  his  cuflody,  until  the  owner  fhall 

*  have 
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*  have  ended  his  ftudentfliip,  or  until  his  infancy  fhall  have  ceafed  in 

*  hts  Jixteenth  year  : 

28.  *  Equal  care  mull:  be  taken  of  barren  women,  of  women  with- 

*  out  fons,  whofe  hujbands  have  married  other  wives,  of  women  without 

*  kindred,  or  whofe  hulbands  are  in  diftant  places,  of  widows  true 

*  to  their  lords,  and  of  women  afHided  with  illnefs. 

29.  '  Such  kinfmen,  as,  by  any  pretence,  appropriate  the  fortunes  of 

*  women  during  their  lives,  a  juft  king  muft  punifh  with  the  feverity 

*  due  to  thieves. 

30.  *  Three  years  let  the  king  detain  the  property  of  which  no  owner 

*  appears,  after  a  dijIiuB  proclamation :  the  owner,  appearing  within  the 

*  three  years,  may  take  it ;  but,  after  that  term,  the  king  may  confif- 

*  cate  it. 

31.  *  He,  who  fays  "  This  is  mine,"  mull  be  duly  examined  j  and 

*  if,  before  he  infpeSi  it,  he  declare  its  form,  number,  and  other  circum- 

*  ftances,  the  owner  muft  have  his  property  ; 

32.  *  But,  if  he  Ihow  not  at  what  place  and  time  it  was  loft,  and  fpc- 
'  cify  not  its  colour,  Ihape,  and  dimenlions,  he  ought  to  be  amerced  : 

33.  '  The  king  may  take  a  fixth  part  of  the  property  fo  detained 

*  by  him,  or  a  tenth,  or  a  twelfth,  remembering  the  duty  of  good 

*  kings. 

34.  '  Property  loft  by  one  man,  and  found  by  another,  let  the  king  fe- 

*  cure,  by  committing  it  to  the  care  of  tniftworthy  men  ;  and  thofc, 

*  whom 
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*  whom  he  fhall  convid  of  ftealing  it,  let  him  caufe  to  be  trampled  on 

*  by  an  elephant. 

35.  *  From  the  man,  who  fhall  fay  with  truth,  "  This  property, 
"  which  has  been  kept,  belongs  to  me,"  the  king  may  take  a  fixth  or 
'  twelfth  part,  for  having  fe cured  it ; 

30.  '  But  he,  who  {hall  fay  fo  falfely,  may  be  fined  either  an  eighth 

*  part  of  his  own   property,  or  elfe  in  fome  fmall  proportion  to  the 
'  value  of  the  goods  falfely  claimed,  a  jufl  calculation  having  been 

*  made. 

3/.  *  A  learned  Brahmen,   having  found  a  treafure  formerly  hld- 

*  den,    may  take  it  without  any  deduftion  ;    fmce  he  is  the  lord  of 

'  all; 

38.  *  But  of  a  treafure  anciently  repofited  under  ground,  which  any 
'  other  fubjeB  or  the  king  has  difcovered,  the  king  may  lay  up  half  in 
'  his  treafurv,  havins;  given  half  to  the  Brdhmens. 

39.  *  Of  old  hoards,  and  precious  minerals  in  the  earth,  the  king  is 

*  entitled  to  half  by  reafon  of  his  general  prote6tion,  and  becaufe  he  is 

*  the  lord  paramount  of  the  foil. 

40.  *  To  men  of  all  clafTes,  the  king  muft  reftore  their  property, 
'   which  robbers  have  feized ;  lince  a  king,  who  takes  it  for  himfelf, 

*  incurs  the  suilt  of  a  robber. 


O" 


41.  *  A  king,  who  knows  the  revealed  law,  muft  enquire  into  the 
*  particular  laws  of  clafTes,  the  laws  or  ufages  of  diflrids,  the  cuftoms 

'  of 
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*  of  traders,  and  the  rules  of  certain  families,  and  eftablifh  their  pecu- 

*  liar  laws,  if  they  be  not  repugnant  to  the  law  of  Goo ; 

42.  *  Since  all  men,   who  mind  their  own  cuftomary  ways  of  pro- 

*  ceeding,  and  are  fixed  in  the  difcharge  of  their  feveral  duties,  become 

*  united  by  affedion  with  the  people  at  large,  even  though  they  dwell 

*  far  afunder. 

43.  '  Neither  the  king  himfelf  nor  his  officers  muft  ever  promote 

*  litigation  ;  nor  ever  negledl  a  lawfuit  inftituted  by  others. 

44.  *  As  a  hunter  traces  the  lair  of  a  wounded  beaft  by  the  drops  of 

*  blood ;  thus  let  a  king  invefligate  the  true  point  of  juftice  by  delibe- 

*  rate  arguments  : 

45.  *  Let  him  fully  confider  the  nature  of  truth,  the  Hate  of  the 

*  cafe,  and  his  own  perfon  j  and,  next,  the  witneffes,  the  place,  the 

*  mode,  and  the  time  j  firmly  adhering  to  all  the  rules  of  praftice  : 

40.  '  What  has  been  pra^lifed  by  good  men  and  by  virtuous  Brdh- 

*  mens,  if  it  be  not  inconfiftent  with  the  legal  cuftoms  of  provinces  or 

*  diftrifts,  of  clafTes  and  families,  let  him  eftablifh. 

47.  *  When  a  creditor  fues  before  him  for  the  recovery  of  his  right 

*  from  a  debtor,  let  him  caufe  the  debtor  to  pay  what  the  creditor  fhall 

*  prove  due. 

48.  *  By  whatever  lawful  means  a  creditor  may  have  gotten  pofTef- 

*  fion  of  his  own  property,  let  the  king  ratify  fuch  payment  by  the  deb- 

*  tor,  though  obtained  even  by  compulfory  means  : 

VOL.  III.  o  o  49.  *  By 
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49.  '  By  the  mediation  of  friends,  by  fuit  in  court,  by  artful  ma- 
'  nao-ement,  or  by  diftrefs,  a  creditor  may  recover  the  property  lent ; 
'  and,  fifthly,  by  legal  force. 

50.  •  That. creditor,  who  recovers  his  right  from  his  debtor,  muft 
'  not  be  rebuked  by  the  king  for  retaking  his  own  property. 

51.  '  In  a  fuit  for  a  debt,  which  the  defendant  denies,  let  him  award 
'  payment  to  the  creditor  of  what,  by  good  evidence,  he  iTiall  prove 
'  due,  and  exa6t  a  fmall  fine,  according  to  the  circumjlances  of  the 
'  debtor. 

52.  '  On  the  denial  of  a  debt,  which  the  defendant  has  in  court  been 
'  required  to  pay,  the  plaintiff  mull:  call  a  witnefs  who  was  prefent  at 

*  the  place  of  the  loan,  or  produce  other  evidence,    as  a  note  and  the 
'  like. 

5  3.  '  The  plaintiff,  who  calls  a  witnefs  not  prefent  at  the  place, 
'  where  the  contrail  was  made,  or,  having  knowingly  called  him,  dif- 

*  claims  him  as  his  witnefs ;  or  who  perceives  not,  that  he  afTerts  con- 

*  fufed  and  contradidory  fads  ; 

54.  •  Or  who,  having  ftated  what  he  defigns  to  prove,  varies 
•afterwards  from   his  cafe;     or    who,    being  queftioned  on  a  fa61, 

*  which  he  had  before  admitted,    refufes   to  acknowledge  that  very 
'  fad; 

55.  *  Or  who  has  convcrfed  with  the  witnefles  in  a  place  unfit  for 

*  fuch  converfation ;  or  who  declines  anfwering  a  queilioii  properly 

*  put ;  or  who  departs  from  the  court ; 

50.  '  Or 
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50.  *  Or  who,  being  ordered  to  fpeak,  ftands  mute ;  or  who  proves 

*  not  what  he  has  alledged  ;  or  who  knows  not  what  is  capable  or  in- 

*  capable  of  proof ;  Jhc/j  a  plaintiff  Ihall  fail  in  that  fuit. 

ZT.  '  Him,  who  has  faid,  "  I  have  witnefles,"  and,  being  told  to  pro- 

*  duce    them,    produces  them   not,    the  judge  muft  on  this  account 

*  declare  nonfuited. 

58.  *  If  the  plaintiff  delay  to  put  in  his  plaint,  he  may,  according  to  the 

*  nature  of  the  cafe,  be  corporally  puniihed  or  juftly  amerced  j  and,  if  the 

*  defendant  plead  not  within  three  fortnights,  he  is  by  law  condemned. 

59.  '  In  the  double  of  that  fum,  which  the  defendant  falfely  denies, 

*  or  on  which  the  complainant  falfely  declares,  fhall  thofe  two  men, 

*  wilfully  offending  againft  juflice,  be  fined  by  the  king. 

60.  '  When  a  man  has  been  brought  into  court  by  a  fultor  for  pro- 

*  perty,  and,  being  called  on  to  anfwer,   denies  the  debt,   the  caufc 

*  (hould  be  decided  by  the  Brahmen  who  reprelents  the  king,  having 

*  heard  three  witnefles  at  leaft. 

61.  *  What  fort  of  witnefles  mufl:  be  produced  by  creditors  and 

*  others  on  the  trial  of  caufes,  I  will  comprehenfively  declare  ;  and  in 

*  what  manner  thofe  witneffes  mufl:  give  true  evidence. 

62.  *  Married  houfekeepers,    men  with  male   iflue,  inhabitants    of 

*  the  fame  diftri6l,  either  of  the  military,  the  commercial,  or  the  fer- 

*  vile  clafs,  are  competent,    when  called  by  the  party,    to  give  their 

*  evidence ;  not  any  perfons  indifcriminately,  except  in  fuch  cafes  of 

*  urgency  as  will foon  be  mentioned', 

03.  *Jufl: 
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03.  '  Juft  and  fcnfible  men  of  all  the  four  claffes  may  be  witnefles 

*  on  trials  ;    men,    who  know   their  whole  duty,  and   are   free   from 

*  covetoufnefs  :    but  men   of  an  oppofite   charader    the  judge   muft 
'  rejeft. 

64.  '  Thofe  mufl:  not  be  admitted  who  have  a  pecuniary  intereft  ; 

*  nor  familiar  friends  ;   nor  menial  fervants  ;    nor  enemies  j    nor  men 
'  formerly  perjured  ;  nor  perfons  grievoufly  difeafed ;  nor  thofe,  who 

*  have  committed  heinous  offences. 

65.  •  The  king  cannot  be  made  a  witnefs;  nor  cooks,  and  the  like 
'  mean  artificers ;  nor  publick   dancers  and   fingers  ;    nor  a  prieft  of 

*  deep  learning  in  fcripture ;  nor  a  ftudent  in  theology ;    nor  an  an- 
'  choret  fecluded  from  all  worldly  connexions  ; 

66.  *  Nor  one  wholly  dependent ;  nor  one  of  bad  fame  j  nor  one, 
'  who  follows  a  cruel  occupation ;  nor  one,  who  a6is  openly  againft  the 
'  law  ;  nor  a  decrepit  old  man  ;  nor  a  child  ;  nor  one  man  only,  unlefs 

*  he  be  diJlinguiJJoed  for  "virtue ;  nor  a  wretch  of  the  lowefl  mixed  clafs ; 
'  nor  one,  who  has  loll  the  organs  of  fenfe  j 

67.  '  Nor  one  extremely  grieved;  nor  one  intoxicated;  nor  a  mad- 
'  man  ;  nor  one  tormented  with  hunger  or  thirft ;  nor  one  opprefTed 

*  by  fatigue ;    nor  one  excited  by  luft  ;    nor  one  inflamed  by  wrath  ; 

*  nor  one  who  has  been  convi6led  of  theft. 

68.  '  Women  fhould  regularly  be  witnefles  for  women ;  twiceborn 
«  men,  for  men  alike  twiceborn  ;  good  fervants  and  mechanicks,  for 
'  fei-vants  and  mechanicks  ;  and  thofe  of  the  loweft  race,  for  thofe  of 

*  the  lowed  ;  • 

69.  '  But 
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69.  '  But  any  peiTon  whatever,  who  has  pofitive  knowledge  of  tranf- 

*  aSiions  in  the  private  apartments  of  a  hoiife,  or  in  a  foreft,  or  at  a 
'  time  of  death,  may  give  evidence  between  the  parties  : 

70.  '  On  failure  of  witnejfes  duly  qualified^  evidence  may  in  fuch  cafes 

*  be  given  by  a  woman,  by  a  child,  or  by  an  aged  man,  by  a  pupil,  by 

*  a  kinfman,  by  a  flave,  or  by  a  hired  fervant  ;. 

71.  '  Yet  of  children,  of  old  men,  and  of  the  dlfeafed,  who  are  all 

*  apt  to  fpeak  untruly,  the  judge  muft  confider  the  teftimony  as  weak ; 

*  and,  much  morey  that  of  men  with  difordered  minds  : 

72.  *  In  all  cafes  of  violence,  of  theft  and  adultery,  of  defamation 

*  and  aflault,  he  mufl  not  examine  too  Ilri6tly  the  competence  of  wit- 

*  nelfes. 

73.  '  If  there  be  contradi61ory  evidence,  let  the  king  decide  by  the 
«  plurality  of  credible  witneffes  ;  if  equality  in  number,  by  fuperiority 

*  in  virtue  ;   if  parity  in  virtue,  by  the  teftimony  of  fuch  twiceborn 

*  men,  as  have  beft  performed  publick  duties. 

74.  '  Evidence  of  what  has  been  feen,  or  of  what  has  been  heard,  as 

*  fander  and  the  likey  given  by  thofe  who  faw  or  heard  it,  is  admiffible  j 

*  and  a  witnefs,  who  fpeaks  truth  in  thofe  cafes,  neither  deviates  from 

*  virtue  nor  lofes  his  wealth  : 

T^.  *  But  a  witnefs,  who  knowingly  fays  any  thing,  before  an  affembly 

*  of  good  men,  different  from  what  he  had  feen  or  heard,  fhall   fall 

*  headlong,  after  death,  into  a  region  of  horrour,  and  be  debarred  from 

*  heaven. 

70.  '  When 
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T^.  *  When  a  man  fees  or  hears  any  thing,  without  being  then  call- 

*  ed  upon  to  atteft  it,  yet,  if  he  be  afterwards  examined  as  a  witnefs, 

*  he  mufi:  declare  it,  exadlly  as  it  was  feen,  and  as  //  was  heard. 

"jy.  '  One  man,  untainted  with  covetoufnefs  and  other  vices,  may  in 

*  fome  cafes  be  the  fole  witnefs,  and  will  have  more  weight  than  many 
'  women,  becaufe  female  understandings  are  apt  to  waver ;  or  than 
'  many  other  men,  who  have  been  tarnifhed  with  crimes. 

78.  '  What  witneffes  declare  naturally,  or  without  bias,  mull  be  re- 

*  ceived  on  trials  j  but  what  they  improperly  fay,  from  fome  unnatural 

*  bent,  is  inapplicable  to  the  purpofcs  of  juftice. 

79.  '  The  witnefles  being  aflembled  in  the  middle  of  the  courtroom, 

*  in  the  prefence  of  the   plaintitf  and  the  defendant,  let  the  judge  ex- 

*  amine  them,  after  having  addrcffed  them  all  together  in  the  following 

*  manner  : 

80.  '*  What  ye  know  to  have  been  tranfaded  in  the  matter  before 
*'  us,  between  the  parties  reciprocally,  declare  at  large  and  witli  truth; 
**  for  your  evidence  in  this  caufe  is  required." 

81.  '  A  witnefs,  who  gives  teftimony  with  truth,  (hall  attain  exalted 

*  feats  of  beatitude   above,   and  the   higheft  fame  here  below  :   fuch 

*  teftimony  is  revered  by  Brahma'  himfelf. 

82.  '  The   witnefs,  who  fpeaks   falfely,  fhall  be  faft  bound  under 

*  water,    in  the  fnaky  cords  of  Varuna,  and  be  wholly  deprived  of 

*  power  to  efcape  torment  during  a  hundred  tranfmigrations  :  let  man- 

*  kind,  therefore,  give  no  falfe  teftimony. 

83.  '  By 
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83.  *  By  truth  is  a  witnefs  cleared  from  fin ;  by  truth  is  juftice  ad- 
'  vanced :  truth  muft,  therefore,  be  (pokcn  by  witnefTes  of  every  clafs. 

84.  '  The  foul  itfelf  is  its  own  witnefs ;  the  foul  itfelf  is  its  own  re- 
'  fuge  :  offend  not  thy  confcious  foul,  the  fupreme  internal  witnefs  of 

*  men! 

85.  *  The  finful  have  faid  in  their  hearts  :  "  None  fees  us."     Yes  ; 

*  the    gods  difi:in6lly  fee  them ;    and  fo   does   the  fpirit  within    their 

*  breafts. 

86.  '  The   guardian  deities  of  the  firmament,  of  the  earth,  of  the 

*  waters,  of  the  human  heart,  of  the  moon,  of  the  fun,  and  of  fire, 

*  of  punifhment  after  death,  of  the  winds,  of  night,  of  both  twilights, 

*  and  of  juflice,  perfedlly  know  the   ftate  of  all  fpirits  clothed  with 

*  bodies. 

87.  'In  the  forenoon  let  the  judge,  being  purified,  feverally  call  on 

*  the  twiceborn,  being  purified  alfo,  to  declare  the  truth,  in  the  prefence 
'  of  /ome  image  a  fymbol  of  the  divinity,  and  of  Brdhmens,  while  the 
'  witnefles  turn  their  faces  either  to  the  north  or  to  the  eall. 

88.  *  To  a  Brahmen  he  muft  begin  with  faying,  "  Declare  j"  to  a 

*  CJhatriya,  with  faying  "  Declare  the  truth  ;"  to  a  Vaijya,  with  com- 

*  paring  perjury  to  the  crime  of  ftealing  kine,  grain,  or  gold  ;  to  a 
'  Sudra,  with  comparing  it  in  fome  or  all  of  the  following  fentences^  to 

*  every  crime,  that  men  can  commit. 

89.  "Whatever  places  of  torture  have  been  prepared  for  the  flayer 
'*  of  a  prieft,  for  the  murderer  of  a  woman  or  of  a  child,  for  the  injurer 

'♦  of 
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"  of  a  friend,  and  for  an  ungrateful  man,  thofe  places  are  ordained  for 


(( 


a  witnefs,  who  gives  falfe  evidence. 


90.  "  The  fruit  of  every  virtuous  a<fl,  vi'hich  thou  haft  done,  O  good 
"  man,  fince  thy  birth,  fhall  depart  from  thee  to  dogs,  if  thou  deviate 
*'  in  fpeech  from  the  truth. 

gi,  '•  O  friend  to  virtue,  that  fupreme  fpirit,  which  thou  believeft 
"  one  and  the  fame  with  thyfelf,  refides  in  thy  bofom  perpetually, 
"  and  is  an  allknowing  infpedlor  of  thy  goodnefs  or  of  thy  wicked- 
**  nefs- 

•92.  "  If  thou  beeft  not  at  variance,  hy  fpeaklngfalfeJy,  with  Yama, 
"  or  the  fubduer  of  all,  with  Vaivaswata,  or  the  punifher,  with 
**  that  great  divinity,  who  dwells  in  thy  breaft,  go  not  on  a  pilgrimage 
•'  to  the  river  Ganga,  nor  to  the  plains  of  CvRv^for  thou  hajl  no  need 
*'  of  expiation. 

93.  "  Naked  and  fhorn,  tormented  with  hunger  and  thirft,  and  de- 
**  prived  of  fight,  fhall  the  man,  who  gives  falfe  evidence,  go  with  a 
"  pot(herd  to  beg  food  at  the  door  of  his  enemy. 

94.  "  Headlong,  in  utter  darknefs,  fhall  the  impious  wretch  tumble 
"  into  hell,  who,  being  interrogated  in  a  judicial  inquiry,  anfwers  one 
*'  queftion  falfely. 

95.  "  He,  who  in  a  court  of  juftice  gives  an  imperfed  account  of 
*'  any  tranfadion,  or  afTerts  a  fa6l  of  which  he  was  no  eyewitnefs, 
**  fhall  receive  pain  injlead  of  pleafure,  and  refemble  a  man,  who  eats 
■"  fifh  with  eagernefs  and  fwallows  the  fharp  bones. 

96.  "  The 
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96.  "  The  gods  are  acquainted  with  no  better  mortal  in  this  world, 
*'  than  the  man,  of  whom  the  intelHgent  Ipirit,  which  pervades  his 
"  body,  has  no  diftrufl,  when  he  prepares  to  gives  evidence. 

97.  "  Hear,  honeft  man,  from  a  jufl:  enumeration  in  order,  how 
*'  many  kinfmen,  in  evidence  of  different  forts,  a  falfe  witnefs  kills, 
"  or  incurs  the  guilt  of  killing  : 

98.  "  He  kills  five  by  falfc  teflimony  concerning  cattle  in  general ; 
"  he  kills  ten  by  falfe  teftimony  concerning  kine  ;  he  kills  a  hundred 
*'  by  falfe  evidence  concerning  horfes,  and  a  thoufand  by  falfe  evi- 
**  dence  concerning  the  human  race  : 

99.  "  By  fpeaklng  falfely  in  a  caufe  concerning  gold,  he  kills  the 
*'  born  and  the  unborn  ;  by  fpeaking  falfely  concerning  land,  he  kills 
**  every  thing  animated  :  beware  then  of  fpeaking  falfely  in  a  caufe 
"  concerning  land ! 

100.  "  The  fages  have  held  falfe  evidence  concerning  water,  and 
"  the  poircflion  or  enjoyment  of  women,  equal  to  falfe  evidence  con- 
*'  cerning  land  ;  and  it  is  equally  criminal  in  caufes  concerning  pearls 
"  and  other  precious  things  formed  in  water,  and  concerning  all  things 
*'  made  of  flone. 

101.  "  Marking  well  all  the  murders,  which  are  comprehended  in 
"  the  crime  of  perjury,  declare  thou  the  whole  truth  with  precifion, 
"  as  it  was  heard,  and  as  it  was  feen  by  thee." 

102.  '  Brdhmensy  who  tend  herds  of  cattle,  who  trade,  who  prad;ife 
*  mechanical  arts,  who  profcfs  dancing  and   finglng,   who  are  hired 

VOL.  II r.  p  P  *  fcrvants 
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*  lervants  or  ufurers,  let  the  judge  exhort  and  examine  as  if  they  were 
'  Siidras. 


103.  '  In  fome  cafes,  a  giver  of  falie  evidence  from  a  pious  motive, 

*  even  though  he  know  the  truth,  (hall  not  lofe  a  feat  in  heaven  :   fuch 
'  evidence  wife  men  call  the  fpeech  of  the  gods. 

104.  '  Whenever  the  death  of  a  man,  icho  had  not  been  a  grievous 

*  offe7ider,  either  of  the  fervile,  the   commercial,  the  military,  or  the 
(  facerdotal,  clafs,  would  be  occafioned  by  true  eviAcviCC,  fro/n  the  known 

*  rigour  of  the  king,    even   though  the  fault  arofe  from  inadvertence  or 

*  errour,  falfehood  may  be  fpoken  :  it  is  even  preferable  to  truth. 

105.  '  Such  wittiejfes  mufl  offer,  as  oblations  to  Saras  wati',  cakes 

*  of  rice  and  milk  addrefled  to  the  goddefs  of  fpeech  ;  and  thus  will 

*  they  fully  expiate  that  venial  fin  of  benevolent  falfehood : 

106.  '  Or  fuch  a  witnefs  may  pour  clarified  butter  into  the  holy  fire, 

*  according  to  the  facred  rule,  hallowing  it  with  the  texts  called  cujh-' 

*  mdndd,  or  with  thofe  which  relate  to  Varuna,  beginning  with  ud i 

*  or  with  the  three  texts  appropriated  to  the  water-gods. 

107.  '  A  man,  who  labours  not  under  illnefs,  yet  comes  not  to  give 

*  evidence  in  cafes  of  loans  and  the  like,  within  three  fortnights  after 

*  due  fummons,  fhall  take  upon  himfelf  the  whole  debt,  and  pay  a  tenth 

*  part  of  it  as  a  fine  to  the  king. 

108.  *  The  witnefs,  who  has  given  evidence,  and  to  whom,  within 

*  feven  days  after,  a  misfortune  happensyrc^«  difeafe,  fire,  or  the  death 

*  of  a  kinfman,  fhall  be  condemned  to  pay  the  debt  and  a  fine. 

109.  '  In 


PRIVATE  AND  CRIMINAL.  29 1 

109.  '  In  cafes,  where  no  witnefs  can  be  had,  between  two  parties 
'  oppofing  each  other,  the  judge  may  acquire  a  knowledge  of  the 
'  truth  by  the  oath  of  the  parties ;  or  if  he  cannot  otherwife  perfeftly 
'  afcertain  it. 

110.  'By  they^-u^^  great  RiJJm,  and  by  the  deities  themfelves,  have 
'  oaths  been  taken  for  the  purpofe  of  judicial  proof;   and  even  Vasi- 

*  sht'ha,  being  accufed  by  Viswa'mitra  of  fnurder,  took  an  oath  be- 

*  fore  the  king  Suda'man,  fon  of  Piyavana. 

111.  '  Let  no  man  of  fenfe  take  an  oath  in  vain,  that  is,  not  in  a 
'  court  of  jujiice,  on  a  trifling  occafion  ;  for  the  man,  who  takes  an 
'  oath  in  vain,  fhall  be  puniflied  in  this  life  and  in  the  next : 

112.  '  To  women,  however,  at  a  time  of  dalliance,  or  on  a  propofal 

*  of  marriage,  in  the  cafe  of  grafs  or  fruit  eaten  by  a  cow,  of  wood 

*  taken  for  a  facrificc,  or  of  a  promife  made  for  the  prefervation  of  a 
'  Brahmen,  it  is  no  deadly  fin  to  take  a  light  oath. 

113.  '  Let  the  judge  caufe  a  prieft  to  fwear  by  his  veracity  ;  a  fol- 

*  dier,  by  his  horfe,  or  elephant,  and  his  weapons  ;  a  merchant,  by  his 
'  kine,  grain,  and  gold  ;  a  mechanick  or  fervile  man,  by  imprecating 
'  on  his  own  head,  if  he  f peak  falfely,  all  poffible  crimes  ; 

114.  '  Or,  on  great  occafions,  let  him  caufe  the  party  to  hold  fire,  or 

*  to  dive  under  water,  or  feverally  to  touch  the  heads  of  his  childreix 
and  wife  : 


< 


115.  '  He,  whom  the  blazing  fire  burns  not,  whom  the  water  foon 
'  forces  not  up,  or  who  meets  with  no  fpeedy  misfortune,  muft  be  held 
*  veracious  in  his  tellimony  on  oath. 

no.  '  Of 


292  ON  JUDICATURE;  AND  ON  LAW, 

116.  *  Of  the  fage  Vatsa,  whom  his  younger  /la/f  brother  formerly 

*  attacked,  as  the  fon  of  a  fervile  nvoman,  the  fire,  which  pervades  the 

*  world,  burned  not  even  a  hair,  by  reafon  of  his  perfeft  veracity. 

117.  'Whenever  falfe  evidence  has  been  given  in  any  fuit,  the 

*  king  mufl  reverfe  the  judgment ;  and  whatever  has  been  done,  muft 

*  be  confidered  as  undone. 

118.  'Evidence,  given  from  covetoufnefs,  from  diftradion  of  mind, 
'  from  terrour,    from  friendftiip,    from  luft,  from  wrath,   from  igno- 

*  ranee,  and  from  inattention,  mull  be  held  invalid. 

119.  '  The  diftinftions  of  punifhment  for  a  falfe  witnefs,  from  either 
'  of  thofe  motives,  I  will  now  propound  fully  and  in  order  : 

120.  *  If  he  fpeak  falfely  through  covetoufnefs,  he  (hall  be  fined  a 

*  thoufand  panas ;    if  through  diflraftion   of    mind,  two  hundred  and 

*  J}fty'>    °^   *^^  lowefl  amercement ;    if  through  terrour,    two    mean 

*  amercements ;  if  through  friendfhip,  four  times  the  loweft ; 

121.  '  If  through  luft,  ten  times  the  lowefl  amercement;  if  through 

*  wrath,  three  times  the  next,  or  middlemoji  ;  if  through  ignorance,  two 

*  hundred  complete  ;  if,  through  inattention,  a  hundred  only. 

122.  '  Learned  men  have  fpecified  thefe  punifhments,  which  were  or- 

*  dained  by  fage  legiflators  for  perjured  witnefles,  with  a  view  to  pre- 

*  vent  a  failure  of  juflice  and  to  reflrain  iniquity. 

123.  '  Let  a  ju-ft  prince  banifli  men  of   the  three  lower  clafTcs,  if 

*  they  give  falfe  evidence,  having  firfl  levied  the  fine  ;  but  a  Brahmen 
'  let  him  only  banlfh. 

12-1.  *  Menu, 
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124.  '  Menu,  foa  of  the  Selfcxiftent,  has  named  ten  places  of 
'  punifhment,  which  are  appropriated  to  the  three  lower  clafTes ;  but  a 
'  Brahmen  mufi:  depart  from  the  realm  unhurt  in  any  one  of  them  : 

125.  '  The  part  of  generation,  the  belly,  the  tongue,  the  two  hands, 
'  and,  fifthly,  the  two  feet,  the  eye,  the  nofe,  both  cars,  the  property, 

*  and,  in  a  capital  cafe,  the  whole  body. 

120.  *  Let  the  king,  having  confidered  and  afcertained  the  frequency 

*  of  a  fimilar  offence,  the  place  and  time,  the  ability  of  the  criminal 

*  to  pay  or  fuffer,  and  the  crime   itfelf,   caufe  punifhment  to  fall  on 
'  thofe  alone,  who  deferve  it. 

127.  '  Unjuft  punilhment  deftroys  reputation  during  life,  and  fame 
'  after  death  ;  it  even  obftrudls,  in  the  next  life,  the  path  to  heaven : 

*  unjuffc  punifliment,  therefore,  let  the  king  by  all  means  avoid. 

128.  '  A  king,  who  inflifts  punifhment  on  fuch  as  deferve  it  not,  and 

*  inflifts  no  punifliment  on  fuch  as  deferve  it,  brings  infamy  on  him- 

*  felf,  while  he  lives,  and  fliall  fink,  when  he  dies,  to  a  region  of  tor- 

*  ment. 

129.  *  Firfl,  let  him  punifli  by  gentle  admonition;  afterwards,   by 

*  harfli  reproof;  thirdly,   by  deprivation  of  property ;    after  that,   by 

*  corporal  pain  ; 

130.  '  But,  when  even  by  corporal  punifliment  he  cannot  reftrain 

*  fuch  off'enders,  let  him  apply  to  them  all  the  four  modes  with  ri- 
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gour. 


131.  '  Those 
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131.  *  Those  names  of  copper,  filver,  and  gold  weights,  which  are 

*  commonly  ufed  among  men,  for  the  purpofc  of  worldly  bufuicfs,  I 

*  will  now  comprehenfively  explain. 

132.  '  The  very  fmall  mote,   which  may  be  difcerned  in  a  funbeam 

*  paffing  through  a  lattice,  is  the  Icafl  vifible  quantity,  and  men  call  it 

*  a  trafarenu  : 

133.  '  Eight  of  thofe   trafarenus  arc  fuppol'ed   equal   in    weight   to 
'  one  minute  poppyfeed  ;  three  of  thofe  leeds  are  equal  to  one  black 

*  muftardfeed  ;  and  three  of  thofe  laft,  to  a  white  mullardfeed : 

134.  *  Six  white  muflardfeeds  are  equal  to  a  middle  fizcd  barley- 

*  corn  ;    three  fuch  barleycorns   to  one  raSiica,  or  feed  of  the  Gunja  ; 

*  five  raSlicas  of  gold  are  one  mafia,  and  fixteen  fuch  mdJJoas,   one 

*  Juverna ; 

135.  *  Yowx  Jwvernas  make  ?l  pala;  ten  palas,  a  dbarana;  but  two 
raBicas  of  filver,  weighed  together,  are  confidered  as  one  mdfiaca; 

136.  '  Sixteen  of  thofe  mdJJoacas  are  a  filver  dbarana,  or  purdna ;  but 

*  a  carJJja,  or  eighty  raBicas,  of  copper,  is  called  a  paiia  or  cdrjiodpana. 

137.  *  Ten  dharanas  of  filver  are  known  by  the  name  of  Vifatamdna  j 
'  and  the  weight  of  ioxxx  fuvernas  has  alfo  the  appellation  of  a  nipca. 

138.  '  Now  two  hundred  and  fifty  panas  are  declared  to  be  the  firft  or 

*  lowejl  amercement ;  five  hundred  of  them  are  confidered  as  the  mean ; 

*  and  a  thoufand,  as  the  highell. 

139.  *  A 
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139.  '  A  DEBT  being  admitted  by  the  defendant,  he  muft  pay  five 
'  in  the  hundred,  as  a  fine  to  the  kmg  ;  but,  if  it  be  denied  and  proved^ 
'  twice  as  much  :  this  law  was  enaded  by  Menu. 

1-10.  *  A  LENDER  of  money  may  take,  in  addition  to  his  capital,  the 

*  interell  allowed  by  Vasisht'ha,  that  is,  an  eightieth  part  of  a  hun- 
'  dred,  or  one  and  a  quarter,  by  the  month,  if  he  have  a  pledge  ; 

141.  '  Or,  if  he  have  no  pledge,  he  may  take  two  in  the  hundred  by 

*  the  month,  remembering  the  duty  of  good  men  :   for,  by  thus  taking 
'  two  in  the  hundred,  he  becomes,  not  a  finner  for  gain. 
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142.  *  He  may  thus  take,  in  proportion  to  the  rijk,  and  in  the  diredl 
'  order  of  the  claffes,  two  in  the  hundred  yr(5/«  a  priefi:,  three  from  a 

*  foldier,    four  from  a  rnerchant,   and  five  from  a  mechanick  or  fervile 

*  man,  but  never  more,  as  intereft  by  the  month. 

143.  *  If  he  take  a  beneficial  pledge,  or  a  pledge  to  be  t fed  for  his 

*  profit,  he  muft  have  no  other  intereft  on  the  loan  ;  nor,  after  a  great 

*  length  of  time,  or  when  the  profits  have  amounted  to  the  debt,  can  he 

*  give  or  fell  fuch  a  pledge,  though  he  may  ajign  it  in  pledge  to  another. 

144.  *  A  pledge  to  be  kept  only  muft  not  be  ufed  by  force,  that  is 

*  againfi  confent  :  the  pawnee  fo  ufing  it  muft  give  up  his  whole  intereft, 

*  or  muft  fatisfy  the  pawner,  f  it  be  fpoiled  or  worn  out,  by  paying  him 

*  the  original  price  of  it ;  other  wife,  he  commits  a  theft  of  the  pawn. 

145.  *  Neither  a  pledge  without  limit,  nor  a  depofit,  are  loft  to  the 

*  owner  by  lapfe  of  time  :  they  are  both  recoverable,  though  they  have 

*  long  remained  with  the  bailee. 

140.  *  A 
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146.  'A  milch  cow,  a  camel,  a  riding  horfe,  a  bull  or  other  beajl, 

*  which  has  been   fcnt  to  be  tamed  for  labour,  and  other  things  ufed 
'  with  friendly  aflent,  arc  not  loft,  by  length  of  time  to  the  owner. 

147.  *  In  general,  whatever  chattel  the  owner  fees  enjoyed  by  others 

*  for  ten  years,  while,  though  prefent,  he  fays  nothing,  that  chattel 

*  he  fhall  not  recover  : 

148.  *  If  he  be  neither  an  idiot,  nor  an  infant  under  the  full  age  of 

*  fifteen  years,  and  if  the  chattel  be  adverfely   pofTelTed   in   a   place, 

*  where  he  may  fee  it,  his  property  in  it  is  extin6l  by  law,  and  the  ad- 

*  verfe  pofTelTor  fhall  keep  it.  • 

149.  '  A  pledge,  a  boundary  of  land,   the  property  of  an  infant,  a 

*  depofit  either  open  or  in  a  cheft  fealed,  female  flaves,  the  wealth  of 

*  a  king,  and  of  a  learned  Brahmen,  are  not  loft  in  confequence  of  ad- 

*  verfe  enjoyment. 

150.  *  The  fool,  who  fecretly  ufes   a  pledge  without,    though  ?iot 

*  againjl,  the  afTent  of  the  owner,  fhall  give  up  half  of  his  intereft,  as 

*  a  compenfation  tor  fuch  ufe. 

151.  *  Interest  on  money,  received  at  once,  not  month  by  month, 
'  or  day  by  day,  as  it  ought,  muft  never  be  more  than  enough  to  double 
'  the  debt,  that  is,  ?nore  than  the  amount  of  the  principal  paid  at  the  fame 
*■  time :  on  grain,  on  fruit,  on  wool  or  hair,  on  beafts  of  burden,  lent 

*  to  be  paid  in  the  fame  kind  of  equal  value,  it  muft  not  be  more  than 

*  enough  to  make  the  debt  quintuple. 

152.  '  Stipulated  intereft  beyond  the  legal  rate,  and  different  from 
'  the  preceding  rule,  is  invalid ;  and   the  wife  call  it  an   ufurous  way 

^  of 
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*  of  lending:    the    lender   is    entitled    at   moji   to   five    in    the    hun- 

*  died. 

153.  '  Let  no  lenderyor  a  months  or  for  two  or  three  months,  at  a  certain 

*  intereji,    receive  fuch   intereft    beyond   the    year ;    nor  any   intereft, 
'  which  is  unapproved  ;  nor  intereft  upon  intereft  by  previous  agreement ; 

*  nor  monthly  intereft  exceeding  in  time  the  amount  of  the  principal  j 
'  nor  intereft  exafted  from  a  debtor  as  the  price  of  the  rijk,  when  there 

*  is  no  publick  danger  or  dijlrefs ;  nor  immoderate  profits  from  a  pledge 

*  to  be  ufed  by  way  of  intereft. 

154.  *  He,  who  cannot  pay  the  debt  at  the  fixed  time,  and  wifhes  to 

*  renew  the  contrad,    may  renew  it  in  writing,  with  the   creditor  s 

*  ajfent^  if  he  pay  all  the  intereft  then  due  j 

155.  '  But  if,  by  fome  unavoidable  accident^  he  cannot  pay  the  whole 

*  intereft,  he  may  infert  as  principal  in  the  renewed  contrad:  fo  much 

*  of  the  intereft  accrued  as  he  ought  to  pay. 

156.  '  A  lender  at  intereft  on  the  rijk  of  fafe  carriage,  who  has 

*  agreed  on  the  place  and  time,  fhall  not  receive  fuch  intereft,  if  by 

*  accident  the  goods  are  not  carried  to  the  place,  or  within  the  time  : 

157.  '  Whatever  intereft,  or  price  of  the  rifk.,  fliall  be  fettled  between 

*  the  parties,  by  men  well  acquainted  with  fea  voyages  or  journies  by 

*  land,  with  times  and  with   places,  fuch    intereft    ftiall   have    legal 

*  force. 

158.  '  The  man,  who  becomes  furety  for  the  appearance  of  a  debtor 

*  in  this  world,  and  produces  him  not,  fliall  pay  the  debt  out  of  his 

*  own  property ; 

VOL.  III.  Q^Q^  159.  *  But 
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159.  *  But  money,  due  by  a  furety,  or  idly  promifed  to  muficians  and 

*  aSireJfes,  or  loft  at  play,  or  due  for  fpirituous  liquors,  or  what  re- 
'  mains  unpaid  of  a  fine  or  toll,  the  fon  of  the  furety  or  debtor  fhall  not 
'  in  general  be  obliged  to  pay  : 

ido.  *  Such  is  the  rule  in  cafes  of  a  furety  for  appearance  or  good 
*■  behaviour;  but,  if  a  furety  for  payment  fhould  die,  the  judge  may 

*  compel  even  his  heirs  to  difcharge  the  debt. 

l5l.  'On  what  account  then  is  it,  that,  after  the  death  of  a  furety 

*  other  than  for  payment,   the  creditor  may  in  one  cafe  demand  the 

*  debt  of  the  heir,    all  the  affairs  of  the  deceafed  being  known  and 

*  proved  ? 

162.  'If  the  furety  had  received  money  from  the  debtor,  and  had 

*  enough  to  pay  the  debt,  the  fon  of  him,  who  fo  received  it,  fhall 
'  difcharge  the  debt  out  of  his  inherited  property :  this  is  a  facred  or- 
'  dinance. 

103.  '  A  contra(Sl  made  by  a  perfon  intoxicated  or  infane,  or  griev- 

*  oufly  difordered,  or  wholly  dependent,  by  an  infant  or  a  decrepit  old 

*  man,  or  in  the  name  of  another  by  a  perfon  without  authority,  is 
'  utterly  null. 

104.  *  That  plaint  can  have  no  efFed,  though  it  may  be  fupported 

*  by  evidence,  which  contains  a  caufe  of  aftion  inconfiftent  with  pofi- 

*  tive  law  or  with  fettled  ufage. 

105.  '  When  the  judge  difcovers  a   fraudulent  pledge   or  fale,   a 

*  fraudulent  gift  and  acceptance,  or  in  whatever  other  cafe  he  deteds 

*  fraud,  let  him  annul  the  whole  tranfaftion. 

160.  *  If 
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1 66.  *  If  the  debtor  be  dead,  and  if  the  money  borrowed  was  ex- 

*  pended  for  the  ufe  of  his  family,  it  muft  be  paid  by  that  family, 

*  divided  or  inidivided,  out  of  their  own  ellate. 

167.  '  Should  even  a  flave  make  a  contradl  tn  the  name  of  his  abfent 

*  majler  for  the  behoof  of  the  family,  that  mafter,  whether  in  his  own 

*  country  or  abroad,  fliall  not  refcind  it. 

168.  *  What  is  given  by  force  to  a  man  who  cannot  accept  it  legally^ 

*  what  is  by  force  enjoyed,  by  force  caufed  to  be  written,  and  all  other 

*  things  done  by  force  or  againji  free  confent,  ^B.tiv  has  pronounced 
'  void. 

i6g.  *  Three  are  troubled  by  means  of  others,    namely  witnelfes, 

*  fureties,   and  infpedors  of   caufes,  and  four  colledl  wealth  flowly, 

*  with  benefit  to  others,  a  Brahmen,  a  moneylender,  a  merchant,   and 


( 


a  king. 


170.  'Let  no  king,  how  indigent  foever,  take  any  thing,  which 

*  ought  not  to  be  taken ;   nor  let  him,   how  wealthy  foever,  decline 

*  taking  that,  which  he  ought  to  take,  be  it  ever  fo  fmall : 

171.  'By  taking  what  ought  not  to  be  taken,  and  by  refufing  what 
'  ought  to  be  received,  the  king  betrays  his  own  weaknefs,  and  is  lofl: 

*  both  in  this  world  and  in  the  next ; 

172.  '  But  by  taking  his  due,  by  adminiftering  juftice,  and  by  pro- 
'  tedting  the  weak,  the  king  augments  his  own  force,  and  is  exalted 

*  in  the  next  world  and  in  this. 

173.  *  Therefore, 
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173.  '  Therefore,  let  the  king,  like  Yama,  refigning  what  may  be 

*  pleafing  or  uniileafing  to  himfelf,  live  by  the  ftrift  rules  of  Yama, 

*  his  auger  being  reprefied,  and  his  organs  kept  in  fubje6lion. 

174.  '  That  evilminded  king,  who,  through  infatuation,  decides 
'  caufes  with  injuftice,  his  enemies,  through  the  dlfaffeBion  of  his  people^ 
'  quickly  reduce  to  a  ftate  of  dependence  ; 

175.  *  But  him,  who  fubduing  both  lufl;  and  wrath,  examines  caufes 
'  withjuftice,  his  people  naturally  leek,  as  rivers  the  ocean. 

176.  '  The  debtor,  who  complains  before  the  king,  that  his  creditor 
'  has  recovered  the  debt  by  his  own  legal  a61,  as  beforementioned^  (hall 

*  be  compelled  by  the  king  to  pay  a  quarter  of  the  fum  as  a  Jine^  and 
'  the.  creditor  ftiall  be  left  in  pofleffion  of  his  own. 

177.  '  Even  by  perfonal  labour  (hall  the  debtor  pay  what  is  adjudged, 

*  if  he  be  of  the  fame  clafs  with  the  creditor,  or  of  a  lower  ;  but  a 

*  debtor  of  a  higher  clafs  muft  pay  it  according  to  his  income  by  little 
and  little. 


( 


178.  *  By  this  fyftem  of  rules  let  the  king  decide,  with  equal  juftice, 

*  all  difputes  between  men  oppofing  each  other,  having  afcertained  the 

*  truth  by  evidence  or  the  oaths  of  the  parties. 

17g.  •  A  SENSIBLE  man  (hould  make  a  depofit  with  fome  perfon 

*  of  high   birth,    and  of  good   morals,    well    acquainted    with   law, 

*  habitually   veracious,    having   a  large   family,    wealthy   and   vene- 

*  rable. 

180.  '  Whatever 
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180.  '  Whatever  thing,  and  in  whatever  manner,  a  perfon  fhall  de- 

*  pofit  in  the  hands  of  another,  the  fame  thing,  and  in  the  fame  manner, 

*  ought  to  be  received  back  by  the  owner  :   as  the  delivery  nvasy  fo  muji 
'  be  the  receipt. 

181.  *  He,   who  reftores  not  to  the  depofitor,  on  his  requeil,  what 

*  has  been  depofited,  may  firft  be  tried  by  the  judge  in  the  following 

*  manner,  the  depofitor  himfelf  being  abfent. 

182.  *  On  failure  of  witnefTes,  let  the  judge  adlually  depofit  gold,  or 

*  precious  things,  with  the  defendant  by  the  artful  contrivance  of  (pies, 

*  who  have  paflTed  the  age  of  childhood,  and  whofe  perfons  are  en- 
'  gaging  : 

183.  *  Should  the  defendant  reftore  that  depofit  in  the  manner  and 

*  fhape,  in  which  it  was  bailed  by  the  fpies,  there  is  nothing  in  his 
'  hands,  for  which  others  can  juftly  accufe  him  ; 

184.  *  But  if  he  reftore  not  the  gold,  or  precious  things,  as  he  ought, 

*  to  thofe  emiflarics,  let  him  be  apprehended  and  compelled  to  pay  the 

*  value  of  both  depofits  :  this  is  a  fettled  rule. 

185.  *  A  depofit,  whether  fealed  up  or  not,  fhould  never  be  redeli- 

*  vered,  while  the  depofitor  is  alive,  to  his  heir  apparent  or  prefump- 

*  tive  :  both  forts  of  depofits,  indeed,  are  extindl,  or  cannot  be  demanded 

*  by  the  heir,  if  the  depofitor  die,  in  that  cafe  ;  but  not,  unlefs  he  die, 

*  for,  JJoould  the  heir  apparent  keep  themy  the  depoftor  himfelf  may  fue  the 

*  bailee  : 

186.  *  But, 
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186.  '  But,  if  a  depofitary  by  his  own  free  ad  fhall  deliver  a  depofit 
'  to  the  heir  of  a  deceafed  bailor,  he  muft  not  be  haraflcd  with  claims 
'  of  afimilar  kind,  either  by  the  king,  or  by  that  heir; 

187-  '  And,  iffimilar  claims  be  made,  the  king  muft  decide  the  quel- 
'  tions  after  friendly  admonition,    without  having  recourfe  to  artifice  ; 

*  for,  the  honeft  difpofition  of  the  man  being  proved,  the  judge  muft 
'  proceed  with  mildnefs. 

188.  '  Such  is  the  mode  of  afcertaining  the  right  in  all  thefe  cafes  of 
'  a  depofit :   in  the  cafe  of  a  depofit  fealed  up,  the  bailee  fhall  incur  no 

*  ceni'ure  on  the  redelivery^  unlefs  he  have  altered  the  Jeal  or  taken  out 

*  fomething. 


'O' 


189.  '  If  a  depofit  be  feized  by  thieves,  or  dejlroyed  by  vermine., 
'  or  wafhed  away  by  water,  or  confumed  by  fire,  the  bailee  fhall 
'  not  be  obliged  to  make  it  good,  unlefs  he  took  part  of  it  for  him- 
'  felf. 

igo.  *  The  defendant,  who  denies  a  depofit,  and  the  plaintiff,  who 

*  afferts  it,  let  the  king  try  by  all  forts  of  expedients,  and  by  the  modes 

*  of  ordeal  prefcribed  in  the  Veda. 

IQl.  '  He,  who  reftores  not  a  thing  really  depofited,  and  he,  who 

*  demands  what  he  never  bailed,  fhall  both,  for  afecond  offence,  be  pu- 

*  nifhed  as  thieves,  if  gold,  pearls,  or  the  like  be  demanded;  or,  in  the 

*  cafe  cf  a  trifing  demand,  fhall  pay  a  fine  equal  to  the  value  of  the 

*  thins;  claimed : 


o 


192.  •  For 
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192.  '  For  the  firil:  offence,  the  king  fliould  compel  a  fraudulent 

*  depofitary,  without  any  dillindion  between  a  depofit  under  feal  or 
'  open,  to  pay  a  fine  equal  to  its  value. 

193.  *  That  man,    who,    by  falfe   pretences,    gets  into   his  hands 

*  the  goods    of    another,    ihall,    together  with    his   accomplices,     be 

*  punilhed  by  various  degrees  of  whipping  or  mutilation,  or  even  by 
'  death. 

194.  '  Regularly,    a  depofit  fhould  be  produced,  the  fame  in  kind 

*  and  quantity  as  it  was  bailed,  by  the  fame  and  to  the  fame  perfon, 

*  by  whom  and  from  whom  it  was  received,  and  before  the  fame  com.- 

*  pany,  who  were  witnejfes  to  the  depofit :  he  who  produces  it  in  a  dif- 

*  ferent  manner,  ought  to  be  fined  ^ 

195.  '  But  a  thing,  privately  depofited,  fhould  be  privately  reftored 

*  by  and  to  the  perfon,    by  and  from  whom  it  was  received :    as  the 

*  bailment  was,    fo  Jhould  be  the  delivery,    according   to  a.  rule  tn  the 

*  Veda. 

196.  '  Thus  let  the  king  decide  caufes  concerning  a  depofit,  or  a 

*  friendly  loan  for  ufe,  without  fhowing  rigour  to  the  depofitary. 

197.  '  Him,  who  fells  the  property  of  another   man,    without  the 
'  affent  of  the  owner,  the  judge  fhall  not  admit  as  a  competent  witnefs, 

*  but  fhall  treat  as  a  thief,    who  pretends  that  he  has  committed  no 
theft  : 


( 


198.  *  If,  indeed,  he  be  a  near  kinfman  of  the  owner,  he  fhall  be 

•  fined  fix  hundred  panas  ;  but,  if  he  be  neither  his  kinfman  nor  a 

*  claimant  under  him,  he  commits  an  offence  equal  to  larceny. 

199.   *A 
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lOQ.  *  A  gift  or  fale,  thus  made  by  any  other  than  the  true  owner, 
'  muft,  by  a  fettled  rule,  be  coufidered,  in  judicial  proceedings,  as 
'  not  made. 

200.  *  Where  occupation  y^ir  a  time  (hall  be  proved,  but  no  fort  of 
'  title  fhall  appear,  the  fale  cannot  be  fupported :  title,  not  occupation,  is 

*  efTential  to  its  fupport  ;  and  this  rule  alfo  is  fixed. 

201.  '  He,  who  has  received  a  chattel,  by  purchafe  in  open  market, 
'  before  a  number  of  men,  juftly  acquires  the  abfolute  property,  by 
'  having  paid  the  price  of  it,  if  he  can  produce  the  vendor  ; 

202.  *  But,  if  the  vendor  be  not  producible,  and  the  vendee  prove 

*  the  public   fale,    the  latter  muft  be  difmilled  by  the  king  without 

*  punifhment ;  and  the  former  owner,  who  loft  the  chattel,  may  take 

*  it  back  on  paying  the  vendee  half  its  value. 

203.  *  One  commodity,  mixed  with  another,  fhall  never  be  fold  as 
'  unmixed -f  nor  a  bad  commodity,  as  good;  nor  lefs  than  agreed  on; 

*  nor  any  thing  kept  at  a  diftance  or  concealed,  /eji  fame  defeSi  in  it 
'  fhould  be  difcovered. 

204.  *  If,  after  one  damfel  has  been  (hown,  another  be  offered  to  the 

*  bridegroom,  who  had  purchafed  leave  to  marry  her  from  her  next  kinf- 

*  man^  he  may  become  the  hulband  of  both  for  the  fame  price :  this 

*  law  Menu  ordained. 

205.  *  The  kinfman,  who  gives  a  damfel  in  marriage,  having  firft 

*  openly  told  her  biemi(hes,  whether  Ihe  be  infane,  or  difordcred  with 

*  elephantiafis,  or  defiled  by  connexion  with  a  man,  fhall  fuiFer  no  pu- 
'  nilhment. 

206.  '  If 
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2oO.  *  If  an  officiating  piicft,  aflually  engaged  ui  a  lacrificc,  aban- 

*  don  his  work,  a  fhare  only,  in    proportion  to  his  work  done,  fhall 

*  be  given  to  him  by  his  partners  in  the  buliners,  out  of  their  comtnon 

*  pay  : 

207.  *But,  if  he  difcontinue  his  work  without  fraud,  after  the  time  of 

*  giving  the  facrificial  fees,  he  may  take  his  full  fhare,  and  caufe  what 

*  remains  to  be  performed  by  another  prieft. 

208.  '  Where,  on  the  performance  of  iblemn  rites,  a  fpecifick  fee 

*  is  ordained  for  each  part  of  them,  Ihall  he  alone,  who  performs  that 
'  part,   receive  the  fee,   or  fhall  all   the   priefts   take   the   perquifites 

*  jointly  ? 

209.  '■At  fome  holy  rites ,  let  the  reader  of  the  Yajurveda  take  the 

*  car,  and  the  Brahma,    or  fuperintending   prieft,   the  horfe ;    or,  on 

*  another  occafon,    let  the  reader  of  the  Rigveda  take   the  horfe,   and 
'  the  chanter  of  the  Sdmaveda  receive  the  carriage,  in  which  the  pur- 

*  chafed  materials  of  the  facriflce  had  been  brought. 

210.  '  A  hundred  COWS  being  dijiributable  among  fixteen  priefis,  the  four 

*  chief,  or  frjl  fet,  are  entitled  to  near  half,  or  forty -eight ;  the  next 

*  four,  to  half  of  that  number  j  the  third  fet,  to  a  third  part  of  it ;  and 
'  the  fourth  fet,  to  a  quarter  : 

211.'  According  to  this  rule,  or  in  proportion  to  the  work,  mufl  allot- 

*  ments  of  fhares  be  given  to  men  here  below,  who,  though  in  con- 

*  junction,  perform  their  feveral  parts  of  the  bufuiefs. 

VOL.  III.  R  R  212.  '  Should 
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212.  *  Should  money  or  goods  be  given,  or  promifed  as  a  gift,  by 

*  cue  man  to  another,  who  alks  it  for  Ibrae  religious  aft,  the  gift  (hall 
'  be  void,  if  that  adt  be  not  afterwards  performed  : 

213.  'If  the  money  be  delivered,  and  the  receiver,  through  pride  or 
'  avarice,  refufe  in  that  cafe  to  return  it,  he  fhall  be  fined  one  fuverna 
'  by  the  king,  as  a  punifhment  for  his  theft. 

214.  '  Such,  as  here  declared,  is  the  rule  ordained  for  withdrawing 

*  what  has  been  given :  I  will,  next,  propound  the  law  for  nonpay- 
'  ment  of  wages. 

215.  *  That  hired  fervant  or  workman,  who,  not  from  any  diforder 

*  but  from  indolence,  fails  to  perform  his  work  according  to  his  agree- 
'  ment,  (hall  be  fined  eight  raSiicas,  and  his  wages  or  hire  (hall  not 
»  be  paid. 

2lO.  *  But,  if  he  be  really  ill,  and,  when  reiliored  to  health,  (hall 
'  perform  his  work  according  to  his  original  bargain,  he  (hall  receive 
'  his  pay  even  for  a  very  long  time  : 

217.  '  Yet,  whether  he  be  fick  or  well,  if  the  work  (lipulated  be 

*  not  performed  by  another  for  him  or  by  himfelf    his   whole   wages 

*  are  forfeited,  though  the  work   want  but  a  little    of  being  com- 
'  plete. 

218.  *  This  is  the  general  rule  concerning  work  undertaken   for 

*  wages  or  hire:  next,  I  will  fully  declare  the  law  concerning  fuch 

*  men  as  break  their  promifes. 

219.  *  The 


PRIVATE  AND  CRIAHNAL.  30/ 

219.  *  The  man,  among  the   traders  and   other    inhabitants  of  a 

*  town  or  diftrid,  who  breaks   a   promife  through   avarice,    though 

*  he  had  taken  an  oath   to  perform  it,    let  the  king  banifh  from  his 

*  realm : 

220.  '  Or,  according  to  circufnjlances,  let -the  judge,  having  arretted 

*  the  promifebreaker,  condemn  him  to  pay  fix  nijhcas,  or  iovixfuvernas^ 

*  or  one  fatamdna  of  filver,  or  all  three  if  he  deferve  fuch  a  Jim. 

221.  *  Among  all  citizens   and  in  all  clafles,    let  a  juft  king  ob- 

*  ferve  this  rule  for  impofing  fines  on  men,  who  (hall  break  their  en- 

*  gasements. 

222.  '  A  MAN,  who  has  bought  or  fold  any  thing  in  this  world,  that 
'  has  a  fixed  price  and  is  not  perifiable,  as  land  or  metals,  and  wifhes  to 

*  refcind  the  contradl,  may  give  or  take  back  fuch  a  thing  within  ten 

*  days ; 

223.  '  But,  after  ten  days,  he  fhall  neither  give  nor  take  it  back: 
'  the  giver  or  the  taker,  except  by  confent^  fhall  be  fined  by  the  kino-  fix 

*  hundred  ^«««j. 

224.  *  The  king  himfelf  fhall  take  a  fine  of  ninety-fix  panas  from 

*  him,  who  gives  a  blemiihed  girl  in  marriage  for  a  reivard,  without 

*  avowing  her  blemifh  j 

225.  '  But  the  man,  who,  through  malignity,  fays  of  a  damfel,  that 

*  (he  is  no  virgin,  ihall  be  fined  a  hundred  panas,  if  he  cannot  prove 

*  her  defilement.  ,.  :  ' 

226.  *  The 
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220.  *  The  holy  nuptial  texts  are  applied  folely  to  virgins,  and  no 

*  where  on  earth  to  girls,  who  have  loft  their  virginity ;  fince  thofe 
'  women  are  in  general  excluded  from  legal  ceremonies : 

227.  '  The  nuptial  texts  are  a  certain  rule  in  regard  to  wedlock; 

*  and  the  bridal  contraft  is  known  by  the  learned  to  be  complete  and 

*  irrevocable  on  the   feventh  ftep  of  the  married  pair,    hand  in  hand, 
'  after  thofe  texts  have  been  pronounced. 

228.  '  By  this  law,  in  all  bufinefs  whatever  here  below,  muft  the 
'  judge  confine,   within  the  path    of  reftitude,  a    perfon  inclined    to 

*  refcind  his  contract  of  fale  and  purchafe. 

229.  *  I  NOW  will  decide  exaftly,  according  to  principles  of  law, 

*  the  contefts  ufually  arifing  from  the  fault  of  fuch  as  own  herds  of 

*  cattle,  and  of  fuch  as  are  hired  to  keep  them. 

230.  •  By  day  the  blame  falls  on  the  herdfman  \  by  night  on  the 

*  owner,  if  the  cattle  be  fed  and  kept  in  his  own  houfe ;  but,  if  the 

*  place  of  their  food  and  cuftody  be  different,  the  keeper  incurs  the 

*  blame. 

231.  *  That  hired  fervant,  whofe  wages  are  paid  with  milk,  may, 

*  with  the  aflent  of  the  owner,  milk  the  beft  cow  out  of  ten  :  fuch  are 

*  the  wages  of  herdfmen,  unlefs  they  be  paid  in  a  different  mode. 

232.  '  The  herdfman  himfelf  fhall  make  good  the  lofs  of  a  beaft, 
'  which  through  his  want  of  due  care  has  ftrayed,  has  been  deftroyed 

*  by  reptiles,  or  killed  by  dogs,  or  has  died  by  falling  into  a  pit ; 

233.  '  But 
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233.  *  But  he  fhall  not  be  compelled  to  make  it  good,  when  robbers 
have  carried  it  away,  if,  after  frefh  proclamation  and  purfuit,  he 
give  notice  to  his  mafter  in  a  proper  place  and  feafon. 


234.  *  When  cattle  die,  let  him  carry  to  his  mafter  their  ears,  their 

*  hides,  their  tails,  the  Ikin  below  their  navels,  their  tendons,  and  the 

*  liquor  exuding  from  their  foreheads  :  let  him  alfo  point  out  their  limbs. 

235.  *  A  flock  of  goats  or  of  fheep  being  attacked  by  wolves,  and 

*  the  keeper  not  going  to  repel  the  attack,  he  (hall  be  refponfible  for 
'  every  one  of  them,  which  a  wolf  fhall  violently  kill ; 

236.  *  But,  if  any  one  of  them,  while  they  graze  together  near  a 

*  wood,    and  the  fhepherd  keeps   them   in  order,    fhall  be  fuddenly 

*  killed  by  a  wolf  fpringing  on  it,  he  fhall  not  in  that  cafe  be  refpon- 

*  fible. 

237.  *  On  all  fides  of  a  village  or  fmall  town,  let  a  fpace  be  left  for 

*  pafture,  in  breadth  either  four  hundred  cubits,   or  three  caf^s  of  a 

*  large  flick  j  and  thrice  that  fpace  round  a  city  or  confiderable  town  : 

238.  '  Within  that  pafture  ground,  if  cattle  do  any  damage  to  grain 
«  in  a  field  uninclofed  with  a  hedge,  the  king  fhall  not  punifh  the 

*  herdfman. 

239.  *  Let  the  owner  of  the  field  enclofe  it  with  a  hedge  of  thorny 

*  plants,  over  which  a  camel  could  not  look  ;  and  let  him  ftop  every 
'  gap,  through  which  a  dog  or  a  boar  could  thruft  his  head. 

240.  *  Should   cattle,  attended  by  a  herdfman,  do  mlfchief   near  a 
'  highway,  in  an  enclofed  field  or  near  the  village,  he  fhall  be  fined  a 

*  hundred 
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*  hundred  panas ;    but  againft  cattle,  which  have  no   keeper,   let  the 
'  owner  of  the  field  lecure  it. 

241.  '  In   other   fields,  the  owner  of  cattle    doing  mi/chief  fliall  be 

*  fined  one  pana  and  a  quarter  ;  but,  in  all  places,  the  value  of  the 

*  damaged  grain  mufl  be   paid  :    fuch  is  the  fixed  rule  concerning  a 

*  hufbandman. 

242.  '  For  damage  by  a  cow  before  ten  days  have  pafled  fince  her 

*  calving,  by  bulls  kept  for  impregnation,  and  by  cattle  confecrated  to 

*  the  deity,  whether  attended  or  unattended.  Menu  has  ordained  no 
'  fine. 

243.  '  If  land  be  injured,  by  the  fault  of  the  farmer  himfelf,  as  if  he 
'  fails  to  fow  it  in  due  time,  he  fhall  be  fined  ten  times  as  much  as  the 
'  kings  fliarc  of  the  crop,  that  might  otherwife  have  been  raifed;  but 
'  only  five  times  as  much,  if  it  was  the  fault  of  his  fervants  without 

*  his  knowledge. 

244.  '  Thefe  rules  let  a  jufl  prince  obferve  in  all  cafes  of  tranf- 
'  oreffion  by  maflers,  their  cattle,  and  their  herdfmcn. 

245.  '  If  a  contefl  arife  between  two  villages,  or  landholders,  con- 
'  cerning  a  boundary,   let  the  king,  or  his  judge,  afcertain  the  limits 

*  in   the  month    of  fyaiJJ.nlia,    when   the  landmarks  are    fecn  more 

*  diflinftly. 

246.  *  When  boundaries  frjl  arc  ejiablijhed,  let  flrong  trees  be  planted 
'  on  them,  Vat  as,  Pippalas,  Paldfas,  Sdlmalis,  Salas,  or  Talas ;  or  fuch 
'  trees  (like  the  Udumbara  or  Vajradru)  as  abound  in  milk  ; 

247.  •  Or 
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247.  *  Or  clufterlng  (hrubs,  or  Venus  of  different  forts,  or  Sami-trecs, 

*  and  creepers,  or  Saras,  and  clumps  of  Cubjacas :  and  mounds  of  earth 
'  Ihould  be  raifed  on  them  ;  fo  that  the  landmark  may  not  eafily  perifh  : 

248.  '  Lakes  and  wells,  pools  and  ftreams,  ought  alfo  to  be  made  on 
'  the  common  limits,  and  temples  dedicated  to  the  gods. 

249.  *  The  perfons  concerned,  refleding  on  the  perpetual  trefpafles 

*  committed  by   men   here  below  through   ignorance   of  boundaries, 

*  Ihould  caufe  other  landmarks  to  be  concealed  under  ground: 

250.  *  Large  pieces  of  flone,  bones,  tails  of  cows,  bran,  afhes,  pot- 

*  Iherds,  dried  cowdung,  bricks  and  tiles,  charcoal,  pebbles,  and  fand, 

251.  *  And  fubftances  of  all  forts,  which  the  earth  corrodes  not 

*  even  in  a  long  time,  fhould  be  placed  in  jars  not  appearing  above 

*  ground  on  the  common  boundary. 

252.  *  By  fuch  marks,  or  by  the  courfe  of  a  ftream,  and  long  con- 

*  tinued  pofTeffion,  the  judge  may  afcertain  the  limit  between  the  lands 
'  of  two  parties  in  litigation : 

253.  *  Should  there  be  a  doubt,   even  on  the   infpe61ion  of  tho{e 

*  marks,  recourfe  muft  be  had,  for  the  decifion  of  fuch  a  contefl,  to 

*  the  declarations  of  witnefTes. 

254.  *  Thofe  witnelTes  muft  be  examined  concerning  the  landmarks, 

*  in  the  prefence  of  all  the  townfmen  or  villagers,    or  of  both  the 

*  contending  parties : 

255.  '  What 
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255.  '  What  the  wltnefles,   thus  aOTemblcd  and  interrogated,  fhall 
'  pofitivcly  declare  concerning  the  limits,  mufl  be  recorded  in  writing, 

*  tocrether  with  all  their  names. 

o 

256.  *  Let  them,  putting  earth  on  their  heads,  wearing  chaplets  of 

*  red  flowers  and  clad  in  red  mantles,  be  fworn  by  the  reward  of 
*■  all  their  feveral  good  aftions,  to  give  correal  evidence  concerning 
'  the  metes  and  bounds. 

257.  '  Veracious  witnefles,  who  give  evidence  as  the  law  requires, 

*  are  abfolved  from  their  fins ;  but  luch,  as  give  it  unjullly,  fhall  each 
'  be  fined  two  hundred  panas. 

258.  'If  there  be  no  witnefTcs,   let  four  men,    who  dwell   on  all 
'  the  four  fides  of  the  two  villages,  make  a  decilion  concerning  the 

*  boundary,    being  duly  prepared,   like  the  witnejfes^    in  the  prefeuce 

*  of  the  khig. 

259.  *  If  there  be  no  fuch  neighbours  on  all  fides,  nor  any  men, 

*  whofe  anceflors  had  lived  there  flnce  the  villages  were  built,  nor 
'  other  inhabitants  of  towns,  who  can  give  evidence  on  the  limits, 
'  the  judge  muft  examine  the  following  men,  who  inhabit  the 
'  woods  ; 

2C0.  '  Hunters,  fowlers,  hcrdfmen,  fifhcrs,  diggers  for  roots,  catchers 
'  of  fnakes,  gleaners,  and  other  foreflers : 

261.  '  According  to  their  declaration,  when  they  are  duly  examined, 
«  let  the  king   with  precifion   order   landmarks  to   be   fixed  on  the 

*  boundary  line  between  the  two  villages. 

202.  *  As 
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262.  *  As  to  the  bounds  of  arable  fields,  wells  or  pools,  gardens  and 

*  houfes,  the  teftimony  of  next  neighbours  on  every  fide  muft  be  con- 

*  fidered  as  the  beft  means  of  decifion  : 

263.  *  Should  the  neighbours  fay  any  thing  untrue,  when  two  men 

*  difpute  about  a  landmark,  the  king  Ihall  make  each  of  thofe  wit- 

*  nelTes  pay  the  middlemoft  of  the  three  ufual  amercements. 

264.  *  He,  who,  by  means  of  intimidation,  fhall  pofiTefs  himfelf  of  a 

*  houfe,  a  pool,  a  field,  or  a  garden,  ftiall  be  fined  five  hundred  panas  ; 

*  but  only  two  hundred,  if  he  trefpaffed  through  ignorance  of  the  right. 

265.  '  If  the  boundary  cannot  be  otherwife  afcertained,  let  the  king, 

*  knowing  what  is  juft,  that  is,  without  partiality,  and  confulting  the 
'  future  benefit  of  both  parties,  mark  a  boundline  between  their  lands: 

*  this  is  a  fettled  law. 

2OO.  '  Thus  has  the  rule  been  propounded  for  decifions  concerning  land- 

*  marks  :  I,  next,  will  declare  the  law  concerning  defamatory  words. 

267.  •  A  Soldier,  defaming  a  priefi;,  fhall  be  fined  a  hundred  panas; 
'  a  merchant,  thus  offending,  an  hundred  and  fifty,  or  two  hundred  : 

*  h\\\.,forfuch  an  offence,  a  mechanick  or  fervile  man  (hall  be  whipped. 

2O8.  '  A  prieft  fhall  be  fined  five  hundred,  if  he  flander  a  foldier ; 

*  twenty-five,  if  a  merchant ;  and  twelve,  if  he  flander  a  man  of  the 

*  fervile  clafs. 

269.  *  For  abufing  one  of  the  fame  clafs,   a  twiceborn  man  fhall 

*  be  fined  only  twelve ;  but  for  ribaldry  not  to  be  uttered,  even  that 
'  and  every  fine  fhall  be  doubled. 

VOL.  iir.  s  s  270.  *  A 
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270.  'A  onceborn  man,  who  infults  the  twiceborn  with  grofs  in- 

*  ve6tives,  ought  to  have  his  tongue  flit ;  for  he  fprang  from  the  loweft 

*  part  o/' Brahma': 

271.  *  If  he  mention  their  names  and  clafles  with  contumely,  as  if  he 
I  fay  "  Oh  !  De'vadatta,  thou  refufe  of  Brahmens,"  an  iron  ftyle,  ten 

*  fingers  long,  fhall  be  thruft  redhot  into  his  mouth. 

272.  '  Should  he,  through  pride,  give  inftrudion  to  priefts  concern- 
'  ing  their  duty,  let  the  king  order  fome  hot  oil  to  be  dropped  into  his 

*  mouth  and  his  ear. 

273.  *  He,   who  falfely  denies,  through  infolence,   the  facred  know- 
'  ledge,  the  country,  the  clafs,  or  the  corporeal  inveftiture  of  a  man  equal 

*  in  rank,  (hall  be  compelled  to  pay  a  fine  of  two  hundred  panas. 

274.  '  If  a  man  call  another  blind  with  one  eye,  or  lame,  or  defec- 
'  tive  in  any  fimilar  way,  he  (hall  pay  the  fmall  fine  of  one  pana,  even 

*  though  he  fpeak  truth. 

275.  'He  (hall  be  fined  a  hundred,  who  defames  his  mother,  his 
'  father,  his  wife,  his  brother,  his  fon,  or  his  preceptor  ;  and  he,  who 

*  gives  not  his  preceptor  the  way. 

276.  *  For  mutual  abufe  by  a  prieft  and  a  foldier,  this  fine  muft  be 

*  impofed  by  a  learned  king ;  the  loweft   amercement  on  the  prieft, 

*  and  the  middlemoft  on  the  foldier. 

277.  '  Such  exadlly,  as  before  mentioned,  muft  be  the  punifhment  of 

*  a  merchant  and  a  mechanick,  in  refpcft  of  their  (everal  clailes,  ex- 

*  cept  the  flitting  of  the  tongue  :  this  is  a  fixed  rule  of  punifhment. 

278.  '  Thus 
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278.  *  Thus  fully  has  the  law  been  declared  for  the  punifhment  of 

*  defamatory  fpeech :  I  will,  next,  propound  the  ellabliftied  law  con- 

*  cerning  afTault  and  battery. 

279.  '  With  whatever  member  a  lowborn   man   fhall   aflault  or 

*  hurt   a  fuperiour,    even  that   member  of  his  muft  be   flit,   or  cut 

*  more   or  lefs  in  proportion   to   the   injury:    this   is   an    ordinance   of 

*  MENt;. 

280.  '  He,  who  raifes  his  hand  or  a  flafFagainft  another,  fhall  have 

*  his  hand  cut;  and  he,  who  kicks  another  in  wrath,  fhall  have  an 

*  incifion  made  in  his  foot. 

281.  *  A  man  of  the  loweft  clafs,  who  fhall  infolently  place  himfelf 

*  on  the  fame  feat  with  one  of  the  higheft,  fhall  either  be  banifhed 

*  with  a  mark  on  his  hinder  parts,  or  the  king  fhall  caufe  a  gafh  to  be 

*  made  on  his  buttock  : 

282.  *  Should  he  fpit  on  him  through  pride,  the  king  fhall  order 

*  both  of  his  lips  to  be  gafhed ;  fhould  he  urine  on  him,  his  penis  ; 

*  fhould  he  break  wind  againfl  him,  his  anus. 

283.  '  If  he  feize  the  Brahmen  by  the  locks,  or  by  the  feet,  or  by  the 

*  beard,  or  by  the  throat,  or  by  the  fcrotum,  let  the  king  without  hefi- 

*  tation  caufe  incifions  to  be  made  in  his  hands. 

284.  *  If  any  man  fcratch  the  fkin  of  his  equal  in  clafs,  or  fetch 

*  blood  from  him,  he  fhall  be  fined  a  hundred  panas ;    if  he  wound 

*  a  mufcle,  fix  nificas :  but,  if  he  break  a  bone,  let  him  be  inflantly 

*  banifhed. 

285.  '  According 
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285.  '  According  to  the  ufe  and  value  of  all  great  trees,  muft  a 

*  fine  be  fct  for  injuring  them  :  this  is  an  eftablifhed  rule. 

280.  '  If  a  blow,  attended  with  much  pain,  be  given  either  to  hu- 
'  man  creatures  or  cattle,  the  king  fhall  infli<5l  on  the  ftriker  a  punilh- 
'  ment  as  heavy  as  the  prefumed  fuifering. 

287.  '  In  all  cafes  of  hurting  a  limb,  wounding,  or  fetching  blood, 
'  the  aflailant  fhall  pay  the  expence  of  a  perfect  cure;  or,  on  his  failure, 

*  both  full  damages  and  a  fine  to  the  fame  amount. 
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288.  *  He,  who  injures  the  goods  of  another,  whether  acquainted 

*  or  unacquained  with  the  owner  of  them,  fliall  give  fatisfaftion  to  the 

*  owner,  and  pay  a  fine  to  the  king  equal  to  the  damage. 

289.  '  If  injury  be  done  to  leather  or  to  leathern  bags,  or  to  utenfils 

*  made  of  wood  or  clay,  the  fine  Ihall  be  five  times  their  value. 

290.  *  The  wife  reckon  ten  occafions,  in  regard  to  a  carriage,  its 

*  driver,  and  its  owner,  on  which  the  fine  is  remitted ;  on  other  occa- 

*  fions  a  fine  is  ordained  by  law  : 

291.*  The  nofecord  or  bridle  being  cut,  iy  fome  accident  without 
'  negligence,  or  the  yoke  being  fnapped,  on  a  fudden  overturn,  or  run- 
'  ning  againft  any  thing  without  fault,  the  axle  being  broken,  or  the 
'  wheel  cracked  ; 

292.  *  On  the  breaking  of  the  thongs,  of  the  halter,  or  of  the  reins, 

*  and  when  the  driver  has  called  aloud  to  make  way,  on  tbefe  occafions 

*  has  Menu  declared  that  110  fine  Ihall  be  fet : 

293.  *  But, 
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2g3.  *  But,  where  a  carriage  has  been  overturned  by  the  unfkilful- 

*  nefs  of  the  driver,  there,  in  the  cafe  of  any  hurt,  the  mafler  fliall  be 

*  fined  two  hundred  panas. 

2Q4.  *  If  the  driver  be  fkilful,  but  negligent,  the  driver  alone  fhall  be 

*  fined  J  and  thofe  in  the  carriage  (hall  be  fined  each  a  hundred,  if  the 

*  driver  be  clearly  unfkilful. 

295.  '  Should  a  driver,  being  met  in  the  way  by  another  carriage  or 

*  by  cattle,  kill  any  animal  by  his  negligence,  a  fine  fhall,  without  doubt, 

*  be  impofed  by  the  following  rule  : 

29O.  '  For  killing  a  man,  a  fine,  equal  to  that  for  theft,  fhall  be  in- 

*  ftantly  fet ;  half  that  amount,  for  large  brute  animals,  as  for  a  bull  or 

*  cow,  an  elephant,  a  camel,  or  a  horfe  ; 

297.  '  For  killing  very  young  cattle,  the  fine  ihall  be  two  hundred 

*  panas ;  and  fifty,  for  elegant  quadrupeds  or  beautiful  birds,  as  ante- 
'  lopes,  parrots,  and  the  like  ; 

298.  *  For  an  afs,  a  goat,  or  a  fheep,  the  fine  muft  be  five  filver 
'  mdjhas  ;  and  one  majha,  for  killing  a  dog  or  a  boar. 

299.  *  A  WIFE,  a  fon,  a  fervant,  a  pupil,  and  a.  younger  whole  bro- 

*  ther,  may  be  corredled,  when  they  commit  faults,  with  a  rope  or  the 

*  fmall  Ihoot  of  a  cane  ; 

300.  '  But  on  the  back  part  only  of  their  bodies,   and  not  on  a  noble 

*  part  by  any  means:  he,  who  ftrikcs  them  otherwife  than  by  this  rule, 

*  incurs  the  guilt,  or  fiall  pay  the  fine,  of  a  thief. 

301.  'This 
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301.  '  This  law  of  alfault  and  battery   has   been  completely  de- 

*  clared  :  I  proceed  to  declare  the  rule  for  the  fettled  punifliment  of 
'  theft. 

302.  *  In  reftraining  thieves  and  robbers,  let  the  king  ufe  extreme 

*  diligence  ;  fince,  by  reftraining  thieves  and   robbers,    his  fame  and 
'  his  domain  are  increafed. 

303.  *  Conftantly,   no   doubt,    is   that   king    to    be   honoured,   who 

*  beftows  exemption  from  fear ;  fince  he  performs,   as  it  were,  a  per- 

*  petual  facrifice,  giving  exemption  from  fear  as  a  conftant  facrificial 

*  prefent. 

304.  *  A  fixth  part  of  the  reward  for  virtuous  deeds,  performed  by 
'  the  whole  people,  belongs  to  the  king,  who  protefts  them  ;  but,  if  he 
'  proteft  them  not,  a  fixth  part  of  their  iniquity  lights  on  him. 

305.  '  Oi  the  reward  for  what  every  fubjeft  reads  in  the  VMa,  for 

*  what  he  facrifices,  for  what  he  gives  in  charity,  for  what  he  per- 
'  forms  in  worfhip,  the  king  juftly  takes  a  fixth  part  in  confequence  of 

*  prote6tion. 

3o0.  '  A  king,  who  a<5ts  with  juflice  in  defending  all  creatures,  and 

*  flays  only  thofe,  who  ought  to  be  flain,  performs,  as  it  were,  each  day 

*  a  facrifice  with  a  hundred  thoufand  gifts ; 

307.  *  But  a  king,  who  gives  no  fuch  prote<^ion,  yet  receives  taxes 

*  in  kind  or  in  value,  market  duties  and  tolls,  the  fmall  daily  prefents 

*  for  his  houfehold,  and  fines  for  offences,  falls  direftly  on  his  death  to 


*  a  region  of  horrour. 


308.  *  That 
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308.  *  That  king,  who  gives  no  protedtion,  yet  takes  a  fixth  part  of 

*  the  grain  as  his  revenue,  wife  men  have  confidered  as  a  prince,  who 

*  draws  to  him  the  foulnefs  of  all  his  people. 

30Q.  '  Be  it  known,  that  a  monarch,  who  pays  no  regard  to  the 

*  fcriptures,  who  denies  a  future  ftate,  who  a6ls  with  rapacity,  who 

*  protedls  not  his  people,  yet  fwallows  up  their  pofleffions,  will  fink 

*  low  indeed  after  death. 

310.  '  With  great  care  and  by  three  methods  let  him  reftrain  the 

*  unjuftj  by  imprifonment,  by  confinement  in  fetters,  and  by  various 

*  kinds  of  corporal  punifhment ; 

311.  *  Since,  by  reftraining  the  bad,  and  by  encouraging  the  good, 

*  kings  are  perpetually  made   pure,  as  the  twiceborn  are  purified  by 

*  facrificing. 


•o" 


312.  'A  KING,  who  feeks  benefit  to  his  own  foul,  muft  always  for- 

*  give  parties  litigant,  children,  old  men,  and  fick  perfons,  who  inveio-h 

*  asainft  him : 


*o^ 


313.  '  He,  who  forgives  perfons  in  pain,  when  they  abufe  him,  fliair 

*  on  that  account  be  exalted  in  heaven ;  but  he,  who  excufes  them  not, 

*  through  the  pride  of  dominion,  fliall  for  that  reafon  iink  into  helL 

314.  '  The  ftealer  of  gold  from  a  prieji  muft  run  haftily  to  the  king, 

*  with  loofened  hair,  proclaiming  the  theft,  and  adding ;  "  Thus  have 
"  I  finned;  punifti  me."^ 

315.  *  He  muft  bear  on  his  ftioulder  a  peftle  of  ftone,  or  a  club  of 
'  c' /ladira-w ood,  or  a  javelin  pointed  at  both  ends,  or  an  iron  mace  : 

310.  ♦  Whether 
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3 16.  *  Whether  the  kmg  ftrike  him  with  it,  or  difmifs  him  unhurt, 

*  the  thief  is  then  abfolved  from  the  crime  ;  but  the  king,  if  he  punifh 
'  him  not,  fhall  incur  the  guilt  of  the  thief. 

317.  '  The  killer  of  a  prieft,  or  dejiroyer  of  an  embryo,  cafts  his  guilt 
'  on  the  ivilling  eater  of  his  provifions ;  an  adulterous  wife,  on  her  neg- 
'  ligent  hufband;  a  bad  fcholar  and  facrificer,  on  their  ignorant  pre- 
'  ceptor ;  and  a  thief,  on  the  forgiving  prince  : 

318.  '  But  men,  who  have  committed  offences,  and  have  received 

*  from  kings  the  punifhment  due  to  them,  go  pure  to  heaven,  and  be- 
'  come  as  clear  as  thofe,  who  have  done  well. 

31Q.  *  He,  who  fteals  the  rope  or  the  waterpot  from  a  well,  and 
'  he,  who  breaks  down  a  ciftern,  fhall  be  fined  a  mdjha  of  gold  ;  and 

*  that,  nvhich  he  has  taken  or  injured^  he  muft  rellore  to  its  former  con- 

*  dition. 

320.  *  Corporal  punifhmcnt  fhall  be  infli6led  on  him,  who  fleals 
'  more    than    ten    cumbhas    of    grain   (a    cumbha    is    twenty   dronas, 

*  and  a  drdna,  two  hundred  pa/as  J:  for  lefs  he  muft  be  fined  eleven 

*  times  as  much,  and  fhall  pay  to  the  owner  the  amount  of  his  pro- 
'  perty. 

321.  'So  fhall  corporal  punifhment  be  inflifted  for  ftealing  commo- 
'  dities  ufually  fold  by  weight,  or  more  than  a  hundred  head  of  cattle, 

*  ox  gold,  or  filver,  or  coftly  apparel : 

322.  *  For  ftealing  more  than  fifty  pa/as,  it  is  enafted  that  a  hand 

*  fhall  be  amputated  ;  for  lefs,  the  king  fhall  fet  a  fine  eleven  times  as 
'  much  as  the  value. 

323.  ♦  For 


PRIVATE  AND  CRIMINAL.  321 

323.  *  For  ftealing  men  of  high  bath,  and  women  above  all,  and 

*  the  moft  precious  gems,    as  dianionds  or  rubiesy    the  thief  deferves 

*  capital  punifhment. 

324.  '  For  ftealing  large  beafts,  weapons,  or  medicines,  let  the  king 

*  inflift  adequate  punifhment,  confidering  the  time  and  the  ad. 

325.  *  For  taking  kine  belonging  to  priefts,  and  boring  their  noftrils, 
«  or  for  ftealing  their  other  cattle,  the  offender  fhall  inftantly  lofe  half 

*  of  one  foot. 

320.  '  For  ftealing  thread,  raw  cotton,  materials  to  make  fpirituous 

*  liquor,  cowdung,  molalTes,  curds,  milk,  buttermilk,  water,  or  grafs, 

327.  *  Large  canes,  balkets  of  canes,  fait  of  every  kind,  earthen- 

*  pots,  clay  or  afhes, 

328.  *  Fifh,  birds,  oil,  or  clarified  butter,  fleftimeat,  honey,  or  any 

*  thing,  as  leather^  liorn^  or  ivoryy  that  came  from  a  beaft, 

329.  *  Or  other  things  not  precious,  or  fpirituous  liquors,  rice  drefled 

*  with  clarified  butter,  or  other  mefles  of  boiled  rice,  the  fine  muft  be 

*  twice  the  value  of  the  commodity  ftolen. 

330.  *  For  ftealing  as  much  as  a  man  can  carry  of  flowers,  green 

*  corn,  fhrubs,  creepers,  fmall  trees,  or  other  vegetables,  enclofed  by 

*  a  hedge,  the  fine  fhall  be  five  raSiicas  of  gold  or  filver ; 

331.  '  But  for  corn,   potherbs,    roots,    and  fruit,  unenclofed  by  a 

*  fence,  the  fine  is  a  hundred  panas,  if  there  be  no  fort  of  relation 

VOL.  III.  T  T  *  between 
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'  between  the  taker  and  owner  ;    or  half  a  hundred,  if  there  be  fuch 

*  relation. 

332.  '  If  the  taking  be  violent,  and  in  the  fight  of  the  owner,  it  is 
'  robbery ;  if  privately  in  his  abfence,  it  is  only  theft ;  and  //  is  con- 
'  fidered  as  theft,  when  a  man,  having  received  any  thing,  refufcs  ta 

*  give  it  back. 

333.  *  On  him,  who  fteals  the  beforementioned  things,  when  they 
'  are  prepared  for  ufc,  let  the  king  fet  the  lowed  amercement  of  the 
'  three ;  and  the  fa?ne  on  him,  who  fteals  only  fire  from  the  temple. 

334.  *  With  whatever  limb  a  thief  commits  the  offence  by  any  means 
'  in  this  world,  as  if  he  break  a  wall  with  his  hand  or  his  foot,  even  that 

*  limb  (hall  the  king  amputate,  for  the  prevention  of  a  fimilar  crime. 

335.  *  Neither  a  father,  nor  a  preceptor,  nor  a  friend,  nor  a  mo- 
'  ther,  nor   a  wife,  nor  a  fon,   nor  a  domeftick  prieft,  mull  be  left 

*  unpuniihed  by  the  king,  if  they  adhere  not  with  firmnefs  to  their 

*  duty. 

330.  '  Where  another  man  of  lower  birth  would  be  fined  one pana, 

*  the  king  fhall  be  fined  a  thoufand,  and  he  Jhall  give  the  fine  to  the 
'  Priejls,  or  caji  it  into  the  river :  this  is  a  facred  rule. 

337.  '  But  the  fine  of  a  Sudra  for  theft  fhall  be  eightfold  ;  that  of  a 

*  Fai/jfa,  fixteenfold  ;  that  of  a  Cjhatriya,  two  and  thirty  fold. 

338.  '  That  of  a  Brahmen,  four  and  fixtyfold,  or  a  hundredfold  com- 
'  plete,  or  even  twice  four  and  fixtyfold  ;  each  of  them  knowing  the 

*  nature  of  his  offence. 

339.  '  The 
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330.  •  The  taking  of  roots,  and  fruit  from  a  large  tree,  in  a  field  or 

*  a  for  eft  unenclofed,  or  of  wood  for  a  facrificial  fire,  or  of  grafs  to  be 

*  eaten  by  cows,  Menu  has  pronounced  no  theft. 

340.  '  A  PRIEST  who  willingly  receives  any  thing,   either   for  fa- 

*  crificing  or  for  inftrufting,  from  the  hand  of  a  man,  who  had  taken 

*  what  the  owner  had  not  given,  (hall  be  punijhed  even  as  the  thief. 

341.  *  A  twiceborn  man,  who  is  travelling,  and  whofe  provifions  arc 

*  fcanty,  fhall  not  be  fined,  for  taking  only  two  fugar  canes,  or  two 

*  efculent  roots,  from  the  field  of  another  man. 

342.  '  He,  who  ties  the  unbound,  or  loofes  the  bound,  cattle  of  another^ 

*  and  he,  who  takes  a  flave,  a  horfe,  or  a  carriage  without  fermifjion-, 

*  fhall  be  punifhed  as  for  theft- 

343.  'A  king,   who,  by  enforcing  thefe   laws,  rcflrains  men    from 

*  committing  theft,  acquires   in  this   world  fame,  and,  in  the  next, 
beatitude. 


< 


344.  '  Let  not  the  king,  who  ardently  defires  a  feat  with  Indra, 

*  and  wifhes  for  glory,  which  nothing  can  change  or  diminifh,  endure 

*  for  a  moment  the  man,  who  has  committed  atrocious  violence,  as  by 

*  robbery,  arfon,  or  homicide. 

345.  '  He,  who  commits  great  violence,  mufl  be  confidered  as  a 

*  more  grievous  offender  than  a  defamer,  a  thief,  or  a  flriker  with  a 

*  flafF: 

346.  *  That  king,  who  endures  a  man  convi£l:ed  of  fuch  atrocity, 

*  quickly  goes  to  perdition  and  incurs  publick  hate. 

347.  <  Neither 
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347.  *  Neither  on  account  of  friendfhip,  nor  for  the  fake  of  great 

*  lucre,  Ihall  the  king  difmifs  the  perpetrators  of  violent  a6ls,  who 

*  {pread  terrour  among  all  creatures. 

348.  *  The  twiceborn  may  take  arms,  when  their  duty  is  obflru61ed 
'  by  force ;  and  when,  in   fome  evil  time,  a  difafter  has  befallen  the 

*  twiceborn  dalles  -, 

34g.  '  And  in  their  own  defence;  and  in  a  war  for  juft  caufe;  and 
'  in  defence  of  a  women  or  a  prieft  :  he,  who  kills  juflly,   commits 

*  no  crime. 

350.  *  Let  a  man,  without  hefitation,  flay  another,  if  he  cannot  other- 
<  iDife  efcape,  who  affails  him  with  intent  to  murder,  whether  young  or 

*  old,  or  his  preceptor,  or  a  Brahmen  deeply  verfed  in  the  fcripture. 

351.  'By  killing  an  aflaffin,  who  attempts  to  kill,  whether  in  publick 

*  or  in  private,  no  crime  is  committed  by  the  flayer  :  fury  recoils  upon 

*  fury. 

352.  '  Men,  who  commit  overt  afts  of  adulterous  inclinations  for  the 

*  wives  of  others,  let  the  king  banifh  from  his  realm,  having  puniflied 
'  them  with  fuch  bodily  marks,  as  excite  averfion  ; 

353.  '  Since  adultery  caufcs,  to  the  general  ruin,  a  mixture  of  clafl*es 
'  amonsc  men  :  thence  arifes  violation  of  duties ;  and  thence  is  the  root 
'  of  felicity  quite  deflroyed. 

3i.4.  '  A  man,  before  noted  for  fuch  an  offence,  who  converfes  in 

*  fecret  with  the  wife  of  another,  fhall  pay  the  firft  of  the  three  ufual 

*  amercements ; 

355.  '  But 
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355.  '  But  a  man,  not  before  noted,  who  thus  converfes  with  her 

*  for  fome  reafoaable  caufe,  fhall  pay  no  fine ;  fince  in  him  there  is  no 

*  tranfgreffion. 

356.  '  He,  who  talks  with  the  wife  of  another  man  at  a  place  of 

*  pilgrimage,  in  a  foreft  or  a  grove,  or  at  the  confluence  of  rivers,  in- 

*  curs  the  guilt  of  an  adulterous  inclination : 

357.  '  To  fend  her  flowers  or  perfumes,  to  fport  and  jeft  with  her, 

*  to  touch  her  apparel  and  ornaments,   to  lit  with  her  on  the  fame 

*  couch,  are  all  held  adulterous  a6ls  on  his  part. 

358.  '  To  touch  a  married  woman  on  her  breajis  or  any  other  place, 

*  which  ought  not  to  be  touched,  or,  being  touched  unbecomingly  by 

*  her,  to  bear  it  complacently,  are  adulterous  afts  with  mutual  alTent. 

359.  '  A  man  of  the  fervile  clafs,  who  commits  actual  adultery  with 

*  the  wife  of  a  priefl:,  ought  to  fufFer  death :   the  wives,  indeed,  of  all 

*  the  four  claffes  muft  ever  be  moil:  efpecially  guarded. 

360.  '  Mendicants,   encomiafhs,  men  prepared   for  a  facrifice,   and 

*  cooks  and  other  artifans,  are  not  prohibited  from  fpeaking  to  married 

*  women. 

3O1.  '  Let  no  man  converfe,  after  he  has  been  forbidden,  with  the 

*  wives  of  others  :  he,  who  thus  converfes,  after  a  hufband  or  father  has 

*  forbidden  /«"/«,  fhall  pay  a  fine  oi  owo.  fuverna. 

362.    *  Thefe  laws  relate  not  to  the  wives  of  publick  dancers   or 
'  fingers,  or  of  fuch  bafe  men,  as  live  by  intrigues  of  their  wives  ;  men, 

'  who 
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'  who  cither  carry  women  to  others,  or,  lying  concealed  at  home,  per- 

*  mit  them  to  hold  a  culpable  intercoiufe  : 

363.  '  Yet  he,  who  has  a  private  connexion  with  fuch  women,  or 

*  with  fervant  girls  kept  by  one  matter,  or  with  female  anchorets  of 

*  an  heretical  religion^  ihall  be  compelled  to  pay  a  fmall  fine. 

304.  '  He,  who  vitiates  a  damfel  without  her  confent,  (hall  fufFer 

*  corporal  punifliment  inftantly ;  but  he,  who  enjoys  a  willing  damfel, 
'  .fliall  not  be  corporally  punifhed,  if  his  clafs  be  the  fame  with  hers. 

305.  '  From  a  girl,  who  makes  advances  to  a  man  of  a  high  clafs, 

*  let  not  the  king  take  the  fmallefl:  fine  j  but  her,  who  firft  addrefles  a 

*  low  mail,  let  him  conftrain  to  live  in  her  houfe  well  guarded. 


300.  *  A  low  man,  who  makes  love  to  a  damfel  of  high  birth,  ought 

*  to  be  punifhed  corporally ;  but  he,  who  addrefles  a  maid  of  equal 

*  rank,  jfhall  give   the   nuptial  prefent  and  marry  her,    if  her  father 

*  pleafe. 

307.  *  Of  the  man,  who  through  infolence  forcibly  contaminates  a 

*  damfel,  let  the  king  inftantly  order  two  fingers  to  be  amputated,  and 

*  condemn  him  to  pay  a  fine  of  fix  hundred  panas  : 

308.  *  A  man  of  equal  rank,  who  defiles  a  confenting  damfel,  (hall 

*  not  have  his  fingers  amputated,  but  fhall  pay  a  fine  of  two  hundred 
'  panas^  to  reftrain  him  from  a  repetition  of  his  offence. 

309.  '  A  damfel,  polluting  another  damfel,  muft  be  fined  two  hun- 

*  dred  panas,  pay  the  double  value  of  her  nuptial  prefent,  and  receive 

*  ten  lalhes  with  a  whip  ; 

370.  *  But 
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370.  *  But  a  woman,  polluting  a  damfel,  fhall  have  her  head  ia- 
'  ftantly  lliavcd,  and  two  of  her  fingers  chopped  off;  and  fhall  ride, 

*  mounted  on  an  afs,  through  the  publickjireet. 

371.  '  Should  a  wife,  proud  of  her  family  and  the  great  qualities  of 

*  her  kinfmen,  a6lually  violate  the  duty,  which  (he  owes  to  her  lord, 
'  let  the  king  condemn  her  to  be  devoured  by  dogs  in  a  place  mucb 

*  frequented  ; 

372.  '  And  let  him  place,  the  adulterer  on  an  iron  bed  well  heated, 
'  under  which  the  executioners  fhall  throw  logs  continually,  till  the 

*  finful  wretch  be  there  burned  to  death. 

373.  '  Of  a  man  once  convifted,  and  a  year  after  guilty  of  the  fame 

*  crime,  the  fine  mufl  be  doubled ;  fo  it  mujl,  if  he  be  connedted  with 

*  the  daughter  of  an  outcafl  or  with  a  Chdndali  woman^ 


"a* 


374.  *  A  mechanick  or  fervile  man,  having  an  adulterous  connexion 

*  with  a  woman  of  a  twiceborn  clafs,  whether  guarded  at  home  or 

*  unguarded,  Jhall  thus  be  punifed :  if  fhe  was  unguarded,  he  fhall  lofe 

*  the  part  offending,  and  his  whole  fubftance;  if  guarded,  and  a  priejlefs, 

*  every  thing,  even  his  life. 

375.  '  For  adultery  with  a  guarded  priefefs,  a  merchant  fhall  forfeit 

*  all  his  wealth  after  imprifonment  for  a  year  ;  a  foldier  fhall  be  fined  a 

*  thoufand  panas,  and  be  fhaved  with  the  urine  of  an  afs ; 

37O.  *  But,  if  a  merchant  or  foldier  commit  adultery  with  a  wo- 

*  man  of  the  facerdotal  clafs,  whom  her  hufband  guards  not  at  home, 

*  the  king  fhall  only  fine  the  merchant  five  hundred,  and  the  foldier 

*  a  thoufand : 

377.  '  Both 
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377.  '  Both  of  them,  however,  if  they  commit  that  offence  with  a 

*  prieflefs   not    only   guarded   but   eminent  for  good   qualities,    fhall   be 

*  punilhed  like  men  of  the  fervile  clafs,  or  be  burned  in  a  fire  of  dry 
«  grafs  or  reeds. 

378.  *  A  Brahmen^  who  carnally  knows  a  guarded  woman  without 
'  her  free  will,  muft  be  fined  a  thoufand^^w^j-;  but  only  five  hundred  if 

*  he  knew  her  with  her  free  confent. 

379.  *  Ignominious  tonfure  is  ordained,  inftead  of  capital  punifh- 
'  mcnt,  for  an  adulterer  of  the  prieftly  clafs,  where  the  punifhment  of 
<  other  clafTes  may  extend  to  lofs  of  life. 

380.  *  Never  fhall  the  king;  flav  a  Brahmen^  though  convicted  of  all 

*  poflible  crimes  :  let  him  banifh  the  offender  from  his  realm,  but  with 

*  all  his  property  fecure  and  his  body  unhurt : 

381.  *  No  greater  crime  is  known  on  earth  than  flaying  a  Brahmen; 

*  and  the  king,  therefore,  muft  not  even  form  in  his  mind  an  idea  of 

*  killing  a  priefl. 

382.  '  If  a   merchant  converfe  criminally  with  a  guarded  woman 

*  of  the  military,  or  a  foldier  with  one  of  the  mercantile,  clafs,  they 

*  both  deferve  the  fame  punifhment  as  in  the  cafe  of  a  prieftefs  un- 

*  guarded  : 

383.  '  But  a  Brahmen,  who  fhall  commit  adultery  with  a  guarded 

*  woman  of  thofe  two  clafTes,  mufl  be  fined  a  thoufand  panas  ;  and,  for 

*  the  like  offence  with  a  guarded  woman  of  the  fervile  clafs,  the  fine  of 
'  a  foldier  or  a  merchant  fhall  be  alfo  one  thoufand. 

384.  •  For 
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384.  '  For  adultery  with  a  woman  of  the  military  clafs,  if  unguarded, 
.*  the  fine  of  a  merchant  is  five  hundred  ;  but  a  foldier,  for  the  converfe 

*  of  that  offence^  muft  be  fhaved  with  urine,  or  pay  the  fine  juji  men- 

*  tioned. 

^ 

385.  *  A  priell  fhall  pay  five  hundred  panes,  if  he  conneft  himfelf 

*  criminally  with  an  unguarded  woman  of  the  military,  commercial,  or 

*  fervile  clafs ;  and  a  thoufand,  for  fuch  a  connexion  with  a  woman-  of 

*  a  vile  mixed  breed. 

380.  *  That  king,  in  whofe  realm  lives  no  thief,  no  adulterer,  no 

*  defamer,  no  man  guilty  of  atrocious  violence,  and  no  committer  of 

*  aflaults,  attains  the  manfion  of  Sacra. 

387.  *  By  fupprefling  thofe  five  in  his  dominion,  he  gains  royalty 

*  paramount  over  men  of  the  fame  kingly  rank,  and  fpreads  his  fame 

*  through  the  world. 


o 


388.  *  The  facrlficer,  who  forfakes  the  officiating  prieft,  and  the 

*  officiating  prieft,  who  abandons  the  facrificer,   each  being  able  to 

*  do  his  work,  and  guilty  of  no  grievous  oiFence,  mufl  each  be  fined  a 

*  hundred  ^^Wfij. 

389.  '  A  mother,  a  father,  a  wife,  and  a  fon  fhall  not  be  forfaken  : 

*  he,  who  forfakes  either  of  them,  unlefs  guilty  of  a  deadly  fin,  fhall 

*  pay  fix  hundred  panas  as  a  fine  to  the  king. 

390.  *  Let  not  a  prince,  who  feeks  the  good  of  his  own  foul,  hajiily 

*  and  alone  pronounce  the  law,  on  a  difpute  concerning  any  legal  obferv- 
'  ance,  among  twiceborn  men  in  their  feveral  orders; 

VOL.  III.  u  u  391.  *  But 
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sgi.  *  But  let  him,  after  giving  them  due  honour  according  to  their 

*  merit,  and,  at  firft,  having  foothed  them  by  mildnefs,  apprife  them  of 

*  their  duty  with  the  affiftance  of  Brdhmens. 

3g2.  *  The  prieft,  who,  gives  an  entertainment  to  twenty  men  of  the 

*  three  firft  claffes,  without  inviting  his  next  neighbour,  and  his  neigh- 

*  hour  next  but  one,  if  both  be  worthy  of  an  invitation,  fhall  be  fined 

*  one  mdjlia  of  filver. 

393.  'A  Brahmen  of  deep  learning  in  the  Veda^  who  invites  not 

*  another  Brdhtnen,    both  learned  and  virtuous,   to  an  entertainment 

*  given  on  Jbme  occafion  relating  to  his  wealth,  as  the  marriage  of  his 

*  child,  and  the  like,  fhall  be  made  to  pay  him  twice  the  value  of  the 

*  repaft,  and  be  fined  a  mafia  of  gold. 

394.  '  Neither  a  blind  man,  nor  an  idiot,  nor  a  cripple,  nor  a  man 

*  full  feventy  years  old,  nor  one  who  confers  great  benefits  on  priefts 

*  of  eminent  learning,  (hall  be  compelled  by  any  king  to  pay  taxes. 

395.  *  Let  the  king  always  do  honour  to  a  learned  theologian,  to  a 
«  man  either  fick  or  grieved,  to  a  little  child,  to  an  aged  or  indigent 
«  man,  to  a  man  of  exalted  birth,  and  to  a  man  of  diftinguKhed 
'  virtue. 

396.  *  Let  a  wafherman  wafh  the  clothes  of  his  employers  by  little 
'  and  little,  or  piece  by  piece,  and  not  hajiily,  on  a  fmooth  board  of  Sdl- 
»  mali-wood  :  let  him  never  mix  the  clothes   of  one  perfon   with  the 

*  clothes  of  another,  nor  fufFer  any  but  the  owner  to  wear  them. 

397.  '  Let  a  weaver,  who  has  received  ten  palas  of  cotton  thread, 
«  give  them  back  increafed  to  eleven  by  the  rice-water  and  the  like  ufed 

'  in 
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*  in  iveaving:    he,  who    does   other  wife,   (hall  pay  a  fine  of  twelve 

*  panas. 

398.  '  As   men  verfed  in  cafes  of  tolls,  and    acquainted  with  all 

*  marketable  commodities,  fhall  eftablifli  the  price  of  faleable  things, 

*  let  the  king  take  a  twentieth  part  oi  the  profit  on/ales  at  that  price. 

Sgg.  '  Of  the  trader,  who,  through  avarice,  exports  commodities, 

*  of  which  the   king  juftly  claims  the  preemption,  or  on  which  he 

*  has  laid  an  embargo,  let  the  fovereign  confifcate  the  whole  property. 

400.  *  Any  feller  or  buyer,  who  fraudulently  pafTes  by  the  toll  office 

*  at  night  or  any  other  improper  time,  or  who  makes  a  falfe  enume- 

*  ration  of  the  articles  bought^  fhall  be  fined  eight  times  as  much  as 

*  their  value. 

401.  '  Let  the  king  eftablifh  rules  for  the  fale  and  purchafe  of  all 
'  marketable  things,  having  duly  confidered  whence  they  come,  if  im- 

*  ported  \  and,  if  exported,  whither  they  mull  be  fent  j  how  long  they 

*  have  been  kept ;  what  may  be  gained  by  them  ;  and  what  has  been 

*  expended  on  them, 

402.  *  Once  in  five  nights,  or  at  the  clofe  of  every  half  month,  ac- 

*  cording  to  the  nature  of  the  commodities,  let  the  king  make  a  regulation 

*  for  market  prices  in  the  prefence  of  thofe  experienced  men : 

403.  '  Let  all  weights  and  meafures  be  well  afcertained  by  him  ; 

*  and  once  in  fix  months  let  him  re-examine  them. 

404.  »  The 
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404.  *  The  toll  at  a  ferry  is  one  pana  for  an  empty  cart ;  half  a  fana^ 

*  for  a  man  with  a  load ;  a  quarter,  for  a  beaft  ufed  in  agriculture,  or 

*  for  a  women ;  and  an  eighth,  for  an  unloaded  man. 

405.  '  Waggons,  filled  with  goods  packed  up,  (hall  pay  toll  in  pro- 
'  portion  to  their  value ;  but  for  empty  veffels  and  bags,  and  for  poor 
'  men  ill-apparelled,  a  very  fmall  toll  (hall  be  demanded. 

406.  *  For  a  long  paflage,  the  freight  mufl  be  proportioned  to  places 

*  and  times  j   but  this  muft  be  undcrftood  of  paflages  up  and  down 

*  rivers :  at  fea  there  can  be  no  fettled  freight. 

407.  *  A  women,  who  has  been  two  months  pregnant,  a  religious 

*  beo-o-ar,  a  forefter  in  the  third  order,  and  Brdhmens,  who  are  fludents 

*  in  theology,  fliall  not  be  obliged  to  pay  toll  for  their  paflage. 


408.  '  Whatever  (hall  be  broken  in  a  boat,  by  the  fault  of  the  boat- 

*  men,  fliall  be  made  good  by  thofe  men  colledlively,  each  paying  his 

*  portion. 

409.  *  This  rule,  ordained  for  fuch  as  pafs  rivers  in  boats,   relates 

*  to  the  culpable  negled  of  boatmen  on  the  water :  in  the  cafe  of  in- 

*  evitable  accident,  there  can  be  no  damages  recovered. 

*  410.  '  The  kino-  fliould  order  each  man  of  the  mercantile  clafs  to 
«  praaife  trade,  or  moneylending,  or  agriculture  and  attendance  on 
'  cattle ;  and  each  man  of  the  fervile  clafs  to  aft  in  the  fervice  of  the 

*  twiccborn. 

411.  '  Both 
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411.  *  Both  him  of  the  military,  and  him  of  the  commercial  clafs, 

*  if  diftrefled  for  a  livelihood,  let  fome  wealthy  Brahmen  fupport,  oblig- 

*  ing  them  without  harfhnefs  to  difcharge  their  feveral  duties. 

412.  'A  Brahmen,  who,  by  his  power  and  through  avarice,  fhall 

*  caufe   twiceborn   men,    girt  with  the  facrificial  thread,   to  perform 

*  fervile  a6ts,  fuch  as  wajlnwg  his  feet,  without  their  confent,  lliall  be 

*  fined  by  the  king  fix  hundred  panas  ; 

413.  '  But  a  man  of  the  fervile  clafs,  whether  bought  or  unbought, 

*  he  may  compel  to  perform  fervile   duty  j  becaufe  fuch  a  man  was 

*  created  by  the  Sclf-exiftent  for  the  purpofe  of  ferving  Brdhmens : 

414.  *  A  Sudra,  though  emancipated  by  his   mafter,  is  not  releafed 

*  from  a  ftate  of  fervitude  ;  for  of  a  ftate,  which  is  na  tural  to  him,  by 
'   M'^hom  can  he  be  diverted  ? 

415.  '  There  are  fervants  of  feven  forts  ;  one  made  captive  under  a 
'  fiiandard  or  in  battle,  one  maintained  in  confideration  of  fervice,  one 

*  born  of  a  female  flave  in  the  houfe,  one  fold,  or  given,  or  inherited 
'  from  anceftors,  and  one  enllaved  by  way  of  punifhment  on  his  inability 

*  to  pay  a  large  fine. 

■4lO.  '  Three  perfons,  a  wife,  a  fon,  and  a  flave,  are  declared  by 

*  law  to  have  in  general  no  wealth  exclufively  their  own  :  the  wealth, 

*  which  they  may  earn,  is  regularly  acquired  for  the  man,  to  whom 

*  they  belong. 

417.  *  A   Brahmen  may  feize  without  hefitation,    if  he  be  diftreffed 

*  for  a  fubfijience,  the  goods  of  his  Sudra  flave  j  for,  as  that  flave  can 

*  have  no  property,  his  mafter  may  take  his  goods. 

418.  *  With 
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418.  *  With  vigilant  care  fhould  the  king  exert  himfelf  in  compelling 

*  merchants  and  mechanicks  to  perform  their  refpediive  duties ;   for, 

*  when  fuch  men  fwervc  from  their  duty,  they  throw  this  world  into 

*  confufion. 

419.  '  Day  by  day  muft  the  king,  though  engaged  in  forenjick  hufmefs^ 

*  confider  the  great  objefts  of  publick  meafures,  and  inquire  into  the 

*  ftate  of  his  carriages,  elephants^  horfes,  and  cars,  his  conflant  revenues 

*  and  neceflary  expenfes,  his  mines  of  p7-ecious  metals  or  gems,  and  his 

*  treafury : 

420.  '  Thus,  bringing  to  a  conclufion  all  thefe  weighty  affairs,  and 

*  removing  yr(j/«  his  realm  and  from  hi?nfelf  cytvy  taint  of  fin,  a  king 

*  reaches  the  fupreme  path  of  beatitude. 


CHAPTER 
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CHAPTER  THE  NINTH. 

On  the  Same ;  and  on  the  Commercial  and  Servile  Clajfes. 


1.  '  1   NOW  will  propound  the  immemorial  duties  of  man  and 

*  woman,  who  muft  both  remain  firm  in  the  legal  path,  whether  united 

*  or  feparated. 

2.  *  Day  and  night  muft  women  be  held  by  their  protedlors  in  a 

*  ftate  of  dependence  ;    but  in  lawful  and  innocent  recreations,  though 

*  rather  addided  to  them,  they  may  be  left  at  their  own  difpafal. 

3.  *  Their  fathers  protc6l  them  in  childhood ;  their  hufbands  pro- 

*  ted  them  in  youth ;  their  fons  prote6l  them  in  age :  a  woman  is 

*  never  fit  for  independence. 

4.  '  Reprehenfible  is  the  father,  who  gives  not  his  daughter  in  mar- 

*  riage  at  the  proper  time ;  and  the  hufband,  who  approaches  not  his 

*  wife  in  due  feafon  ;  reprehenfible  alfo  is  the  fon,  who  protects  not  his 

*  mother  after  the  death  of  her  lord. 

5.  '  Women  muft,  above  all,  be  reftrained  from  the  fmalleft  illicit 

*  gratification ;   for,  not  being  thus  reftrained,  they  bring  forrow  on 

*  both  families : 

C.  •  Let 
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0.  '  Let  huftands  confider  this  as  the  fupreme  law,   ordained  for  all 

*  clafTcs ;  and  let  them,  how  weak  foever,  diligently  keep  their  wives 
'  under  lawful  reftridlions  j 

7.  '  For  he,  who  preferves  his  ■wifejrom  vice,  prelerves  his  offspring 
*■  from  fufpicion  of  bajiardy,  his  ancient  ufagesyrow  negleB,  his  family 

*  from  difgrace,  YivcaiiAi from  anguijlo,  and  his  diwty  from  violation. 

8.  *  The  hufband,  after  conception  by  his  wife,  becomes  himfelf  an 

*  embryo,  and  is  born  a  fecond  time  here  below  j  for  which  reafon  the 

*  wife  is  called Jdyd,  fince  by  her  (jay ate)  he  is  born  again: 

Q.  '  Now  the  wife  brings  forth   a  fon  endued  with  fimilar  qualities 

*  to  thofe  of  the  father ;  fo  that,  with  a  view  to  an  excellent  offspring, 

*  he  muft  vigilantly  guard  his  wife. 

10.  '  No  man,  indeed,  can  wholly  reftrain  women  by  violent  mea- 
'  fures ;  but,  by  thefe  expedients,  they  may  be  reftrained : 

11.'  Let  the  hufband  keep  his  wife  employed  in  the  colledlion  and 

*  expenditure  of  wealth,  in  purification  and  female  duty,  in  the  pre- 

*  paration  of  daily  food,  and  the  fuperintendence  of  houfchold  utenfils. 

12.  '  By  confinement  at  home,  even  under  affeffionate  and  obfervant 

*  guardians,  they  are  not  fecure ;   but  thofe  women  are  truly  fecure, 

*  who  are  guarded  by  their  own  good  inclinations. 

13.  'Dr'mYiugfpirituous  liquor,  afTociating  with  evil  perfons,  abfence 

*  from  her  hufband,  rambling  abroad,  unleafonable  fleep,  and  dwelling 

*  in  the  houfe  of  another,  are  fix  faults  which  bring  infamy  on  a  mar- 

*  ricd  woman : 

14.  '  Such 
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14.  '  Such  'women  examine  not  beauty,  nor  pay  attention  to  age; 

*  whether  their  lover  be  handfome  or  ugly,  they  think  it  is  enough  that 
'  he  is  a  man,  and  purfuc  their  plcafures. 

15.  '  Through  their  paflion  for  men,  their  mutable  temper,    their 

*  want  of  fettled   affedion,    and  their  perverfe  nature  (let  them  be 

*  guarded  in  this  world  ever  fo  well)  they  foon  become  alienated  from 

*  their  hulbands. 

lO.  '  Yet  fhould  their  hufbands  be  diligently  careful  in  guarding 
'  them  ;  though  they  well  know  the  difpofition,  with  which  the  lord  of 
'  creation  formed  them : 

17.  *  Menu  allotted  to  fuch  women  a  love  of  their  bed,  of  their 

*  feat,  and  of  ornament,    impure   appetites,  wrath,   weak  flexibility, 

*  defirc  of  mifchicf,  and  bad  condud:. 

18.  •  Women  have  no  bufinefs  with  the  texts  of  the  Veda\  thus  is 

*  the  law  fully  fettled  :  having,  therefore,  no  evidence  of  laiv^  and  no 

*  knowledge  of  expiatory  texts,  finful  women  mull  be  as  foul  as  falfe- 

*  hood  itfelf ;  and  this  is  a  fixed  rule. 

19.  '  To  this  effedl  many  texts,  which  may  fhow  their  true  difjjo- 

*  fition,  are  chanted  in  the  Vedas:  hear  now  their  expiation  for  fin. 

20.  "  That  pure  blood,  which  my  mother  defiled  by  adulterous  de- 
"  fire,  frequenting  the  houfes  of  other  men,  and  violating  her  duty  to 
"  her  lord,  that  blood  may  my  father  purify  !"     Such  is   the  tenour 

*  of  the  holy  text,  which  her  fon,  who  knows  her  guilt,  mitjl  pronounce 

*  for  her  ; 

VOL.  HI.  XX  21.  *  And 
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21.  *  Jnd  this  expiation  has  been   declared  for  every  unbecoming 

*  thought,  which  enters  her  mind,  concerning  infidelity  to  her  hufband ; 

*  fmce  that  is  the  beginning  of  adultery. 

22.  '  Whatever  be  the  qualities  of  the  man,  with  whom  a  woman 

*  is  united  by  lawful  marriage,  fuch  qualities  even  fhe  afiumes ;  like  a 

*  river  united  with  the  fea. 

23.  *  Acshama'la',  a  woman  of  the  loweft  birth,  being  thus  united 

*  to  Vasisht'ha,  and  Sa'rangi,  being  united  to  Mandapa'la,  were 
'  entitled  to  very  high  honour  : 

24.  '  Thefe,  and  other  females  of  low  birth,  have  attained  eminence 

*  in  this  world  by  the  refpe6tive  good  quahties  of  their  lords. 

25.  '  Thus  has  the  law,  ever  pure,  been  propounded  for  the  civil 

*  conduft  of  men  and  women:  hear,  next,  the  laws  concerning  children, 

*  by  obedience  to  which  may  happinefs  be  attained  in  this  and  the  fu- 

*  ture  life. 

20.  *  When  good  women,  united  with  hufbands  in  expe61ation  of 

*  progeny,  eminently  fortunate  and  worthy  of  reverence,  irradiate  the 
'  houfes  of  their  lords,  between  them  and  goddelTes  of  abundance  there 

*  is  no  diverfity  whatever. 

27.  '  The  produftion  of  children,  the  nurture  of  them,  when  pro- 

*  duced,  and  the  daily  fupenateadence  of  domeftick  afifairs  are  peculiar 

*  to  the  wife  ; 

28.  *  From  the  wife  alone  proceed  offspring,  good  houfehold   ma- 

*  nagcment,  felicitous  attention,  moft  exquifite  carcflcs,  and  that  hea- 

*  venly 


COMMERCIAL  AND  SERVILE  CLASSES.  339 

*  venly  beatitude,  which  fhe  obtains  for  the  manes  of  anceftors,  and  for 

*  the  hujband  himfelf. 

29.  '  She,  who  deferts  not  her  lord,  but  keeps  in  fubjeftion  to  him 

*  her  heart,  her  fpeech,  and  her  body,  Ihall  attain  his  manfioii  in  hea- 

*  ven,   and,  by  the  virtuous  in   this  world,  be  called  Sddhwi,  or  good 

*  and  faithful ; 

30.  '  But  a  wife,  by  difloyalty  to  her  hulband,  {hall  incur  difgrace  in 

*  this  life,  and  be  born  in  the  next  from  the  womb  of  a  fhakal,  or  be 

*  tormented  with  horrible  difeafes,  which  punifli  vice. 

31.  '  Learn  now  that  excellent  law,  univerfally  falutary,  which 

*  was  declared,   concerning  iffue,  by  great  and  good  fages   formerly 

*  born. 


32.  '  They  confider  the  male  iffue  of  a  women  as  the  fon  of  the 

*  lord ;  but,  on  the  fubjed:  of  that  lord,  a  difference  of  opinion  is  men- 

*  tioned  in  the  Veda  j    fome  giving  that  name  to  the  real  procreator 

*  of  the  child,   and  others  applying  it  to  the  married  polieflbr  of  the 

*  woman. 

33.  *  The  woman  is  conddered  in  law  as  the  field,  and  the  man  as 

*  the  grain  :  now  vegetable  bodies  are  formed  by  the  united  operation 

*  of  the  feed  and  the  field. 

34.  '  In  fome   cafes  the  prolifick  power  of  the  male  is  chiefly  dif- 

*  tinguiflied  ;    in  others,  the  receptacle  of  the  female  ;  but,  when  both 

*  are  equal  in  dignity,  the  offspring  is  moll  highly  elleemed  : 

35.  *  In 
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35.  *  In  general,  as  between  the  male  and  female  powers  of  pro- 

*  creation,  the  male  is  held  fuperiour ;  fince  the  offspring  of  all  pro- 

*  creant  beings  is  diftiiiguifhcd  by  marks  of  the  male  power. 

30.  *  Whatever  be  the  quality  of  feed,  fcattered  in  a  field  prepared 

*  in  due  feafon,  a  plant  of  the  fame  quality  fprlngs  in  that  field,  with 

*  peculiar  vifible  properties. 

37.  *  Certainly  this  earth  is  called  the  primeval  womb  of  many  beings . 

*  but  the  feed  exhibits  not  in  its  vegetation  any  properties  of  the  womb. 

38.  *  On  earth  here  below,  even  in  the  fame  ploughed  field,  feeds 

*  of  many  different  forms,  having  been  fown  by  hulbandmen  in  the 

*  proper  feafon,  vegetate  according  to  their  nature : 

39.  *  Riceplants,    mature  in  fixty  days,   and  thofe,  which  require 

*  tranfplantation,   mudga,   tila,   majha,   barley,  leaks,  and  fugarcanes, 

*  all  fpring  up  according  to  the  feeds. 

40.  *  That  one  plant  fhould  be  fown,  and  another  produced,  cannot 

*  happen  :  whatever  feed  may  be  fown,  even  that  produces  its  proper 

*  flem. 

41.  '  Never  muft  it  be  fown  in  another  man's  field  by  him,  who  has 

*  natural  good  fenfe,  who  has  been  well  inllruded,  who  knows  the 

*  Veda  and  its  Angas,  who  defires  long  life  : 

42.  *  They,  who  are  acquainted  with  paft  times,  have  preferved,  on 

*  this  fubjcft,    holy  ftrains  chanted  by  every  breeze,   declaring^    that 
"  feed  muft  not  be  fown  in  the  field  of  another  man." 

43.  *  As 
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43.  *  As  the  arrow  of  that  hunter  is  vain,  who  fhoots  it  into  the 

*  wound,  which  another  had  made  juft  before  in  the  antelope,  thus 
'  inftantly  perifhes    the   feed,    which   a   man  throws   into  the  foil  of 

*  another  : 

■'14.  *  Sages,  who  know  former  times,  confider  this  earth  (Prtt'him) 

*  as  the  wife  of  king  Prithu  j   and  thus  they   pronounce  cultivated 

*  land  to  be  the  property  of  him,  who  cut  away  the  wood,  or  who 

*  cleared  and  tilled  it ;  and  the  antelope,  of  the  firll  hunter,  who  mor- 
'  tally  wounded  it. 

45.  '  Then  only  is  a  man  perfedV,  when  he  confifts  of  three  perfons 

*  united,  his  wife,  himfelf,  and  his  fon  ;  and  thus  have  learned  Brdhmens 
'  announced  this  maxim :  "  The  hulband  is  even  one  perfon  with  his 
"  wife,"  Jbr  all  dome/lick  and  religious,  not  for  all  civil,  purpofes. 

40.  '  Neither  by  fale  nor  defertion  can  a  wife  be  releafed  from  her 

*  hufband :  thus  we  fully  acknowledge  the  law  enaded  of  old  by  the 
lord  of  creatures. 


t 


( 


47.  *  Once  is  the  partition  of  an  inheritance  made  ;  once  is  a  damfel 
given  in  marriage  ;  and  once  does  a  man  fay  **  I  give  :"  the(e  three 
are,  by  good  men,  done  once  for  all  and  irrevocably. 


o 


48.  *  As  with  cows,  mares,  female  camels,  flavegirls,  milch  buffalos, 

*  fhegoats,  and  ewes,  it  is  not  the  owner  of  the  bull  or  other  father, 

*  who  owns  the  offspring,  even  thus  is  it  with  the  wives  of  others. 

49.  '  They,  who  have  no  property  in  the  field,  but,  having  grain  in 

*  their  polTeliion,  fow  it  in  foil  owned  by  another,  can  receive  no  ad- 

*  vantage  whatever  from  the  corn,  which  may  be  produced: 

50.  *  Should 
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50.  '  Should  a  bull  beget  a  hundred  calves  on  cows  not  owned  by 

*  his  mafler,  thofe  calves  belong  iblely  to  the  proprietors  of  the  cows ; 

*  and  the  ftrenglh  of  the  bull  was  wafted  : 

51.'  Thus  men,  who  have  no  marital  property  in  women,  but  fow 

*  in  the  fields  owned  by  others,  may  raife  up  fruit  to  the  hufbands  ; 

*  but  the  procreator  can  have  no  advantage  from  it. 

52.  '  Unlefs  there  be  a  fpecial  agreement  between  the  owners  of  the 

*  land  and  of  the  feed,  the  fruit  belongs  clearly  to  the  landowner  ;  for 

*  the  receptacle  is  more  important  than  the  feed  : 

53.  '  But  the  owners  of  the  feed  and  of  .the  foil  may  be  confidered  in 

*  this  world  as  joint  owners  of  the  crop,  which  they  agree,  by  fpecial 

*  compa6l  in  confideration  of  the  feed,  to  divide  between  them. 

54.  '  Whatever  man  owns  a  field,  if  feed,  conveyed  into  it  by  water 

*  or  wind,  fhould  germinate,  the  plant  belongs  to  the  landowner:  the 

*  mere  fower  takes  not  the  fruit.' 

55.  '  Such  is  the  law  concerning  the  offspring  of  cows,  and  mares, 
'  of  female  camels,  goats,  and  fheep,  of  flave  girls,   hens,  and  milch 

*  buffalos,  ufi/e/s  there  be  a  fpecial  agreement. 

56.  *  Thus  has  the  comparative  importance  of  the  foil  and  the  feed 

*  been   declared  to  you  :    I  will  next  propound  the  law  concerning 

*  women,  who  have  no  iffue  by  their  hujbands. 

57.  '  The  wife  of  an  elder  brother  is  confidered  as  mother  in  law  to 

*  the  younger ;  and  the  wife  of  the  younger  as  daughter  in  law  to  the 

*  elder  : 

58.  *The 
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58.  '  The  elder   brother,    amoroufly  approaching   the   wife  of  the 

*  younger,  and  the  younger,  carefling  the  wife  of  the  elder,  are  both 

*  degraded,    even   though  authorized  by  the  hujhand  or  fpiritual  guide, 
'  except  when  liich  wife  has  no  iffuc. 

59.'  •  On  failure  of  iffuc  by  the  hufband,  if  he  he  of  the  fervile  clafs, 

*  the  delired  offspring  may  be  procreated,  either  by  his  brother  or  fome 
'  oihcv  fapi?2da,  on  the  wife,  who  has  been  duly  authorized : 

Oo.   *  Sprinkled  with   clarified  butter,    filent,   in   the   night,  let   the 

*  kinfman  thus  appointed  beget  one  fon,  but  a  fecond  by  no  means,  on 

*  the  widow  or  diildlefs  wife  : 

61.  '  Some  fagcs,  learned  in  the  laws  concerning  women,  thinking 
'  it  pofliblc,  that  the  great  obje6t  of  that  appointment  may  not  be  ob- 
'  tained  by  thie  birth  of  a  fingle  fon,  are  of  opinion,  that  the  wife  and 
'  appointed  kinfman  may  legally  procreate  a  fecond. 

62.  '  The  firft  obje6l  of  the  appointment  being  obtained  according 

*  to  law,    both   the  brother  and  the  widow  muft   live   together  like  a 

*  father  and  a  daughter  by  affinity. 

63.  'Either  brother,  appointed  for  this  purpofe,  who  deviates  from 

*  the  ftrift  rule,  and  a6ts  from  carnal  defire,  fhall  be  degraded,  as  hav- 

*  ing  defiled  the  bed  of  his  daughter  in  law  or  of  his  father. 

64.  'By  men  of  twiceborn  claffes  no  widow,  or  childlefs  wife,  muft 

*  be  authorized  to  conceive  by  any  other  than  her  iordj  for  they,  who 

*  authorize  her  to  conceive  by  any  other,  violate  the  primeval  law. 

65.  *  Such 
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65.  '  Such    a   commifliou  to   a  brother    or   other   near   kinfman    is 

*  nowhere    mentioned    in    the    nuptial    texts    of    the    Veda ;     nor   is 

*  the  marriage  of  a  widow  even  named  in  the  laws  concerning  mar- 
'  riage. 

60.  '  This  pradicc,   fit  only  for  cattle,  is   reprehended   by  learned 

*  Brdhmens ;  yet  it  is  declared  to  have  been  the  pra<5lice  even  of  men, 

*  while  Ve'na  had  fovereign  power: 


67.  '  He,  pofleffing  the  whole  earth,  and  thence  only  called  the  chief 
)f  fage  monarchs,  gave  rile  to  a 
*  telle6l  became  weak  through  luft. 


*  of  fage  monarchs,  gave  rile  to  a  confufion  of  clalTes,  when  his  in 


o 


C8.  *  Since  his    time  the   virtuous  difapprove  of  that  man,  who, 

*  through  delufion  of  mind,  direds  a  widow  to  receive  the  carejfes  of 

*  another  for  the  fake  of  progeny. 

69.  '  The  damfcl,  indeed,  whofc  hufband  fhall  die  after,troth  verbally 

*  plighted,  but  before  confu?mnation,  his  brother  fhall  take  in  marriage 
'  according  to  this  rule  : 

70.  *  Having  efpoufed  her  in  due  form  of  law,  fhe  being  clad  in  a 

*  white  robe,  and  pure  in  her  moral  condud,  let  him  approach  her 

*  once  in  each  proper  Icafon,  and  until  iffue  be  had. 

71.  '  Let  no  man  of  fenfe,  who  has  once  given  his  daughter  to  a 

*  fuitor,  give  her  again  to  another ;  for  he,  who  gives  away  his  daughter, 

*  whom  he   had  before   given,  incurs  the  guilt  and  fine  of  fpeaking 

*  fahely  in  a  caufe  concerning  mankind. 

72.  'Even 
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72.  '  Even  though  a  man  have  married  a  young  woman  in  legal 

*  form,    yet  he  may  abandon  her,    if  he  find  her  blemiflied,  afflided 

*  with  difeafe,  or  previoufly  deflowered,  and  given  to  him  with  fraud  : 

73.  *  If  any  man  give  a  faulty  damfel  in  marriage,  without  dif- 

*  clofing  her  blemifh,  the  huiband  may  annul  that  a6t  of  her  iliminded 

*  giver. 

74.  *  Should  a  man  have  bulinefs  abroad,  let  him  affure  a  fit  main- 

*  tenance  to  his  wife,  and  then  refide  for  a  time  in  a  foreign  country ; 
'  fince  a  wife,  even  though  virtuous,  may  be  tempted  to  ad;  amifs,  if 

*  fhe  be  dillrefled  by  want  of  fubfillence : 

TS.  *  While  her  huftand,   having  fettled  her  maintenance,  refides 

*  abroad,    let  her  continue    firm    in  religious   aufterities ;    but,    if  he 

*  leave  her  no  fupport,  let  her  fubfift  hy  /pinning  and  other  blamelefs 

*  arts. 

76.  *  If  he  live  abroad  on  account  of  fbme  facred  duty,  let  her  wait 

*  for  him  eight  years  j  if  on  account  of  knowledge  or  fame,  fix  ;  if  on 

*  account  of  pleafure,  three  :  after  thofe  terms  have  expired,  JJie  mujlfol- 

*  low  him. 

77.  *  For  a  whole  year  let  a  huiband  bear  with  his  wife,  who  treats 

*  him  with  averfion ;  but,  after  a  year,  let  him  deprive  her  of  her  fe- 

*  parate  property,  and  ceafe  to  cohabit  with  her. 

78.  '  She,  who  negleds  her  lord,  though  addifted  to  gaming,  fond  of 
<  fpirituous  liquors,  or  difeafed,  muft  be  deferted  for  three  months,  and 

*  deprived  of  her  ornaments  and  houiehold  furniture  : 


VOL.  in. 


Y  Y  79.  '  But 
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79.  *  But  (he,  who  is  averfe  from  a  mad  hufband,  or  a  deadly  finner, 
'  or  an  eunuch,  or  one  without  manly  ftrength,  or  one  afflided  with 

*  fuch  maladies  as  punifh  crimes,  muft  neither  be  deferted  nor  ftripped 

*  of  her  property. 

80.  *  A  WIFE,  who  drinks  any  fpirituous  liquors,  who  a61s  immo- 

*  rally,  who  fhows  hatred  to  her  lord,  who  is  incurably  difeafed,  who  is 

*  milchievous,  who  wafles  his  property,  may  at  all  times  be  fuperfeded 

*  by  another  wife. 

81.  *  A  barren  wife  may  be  fuperfeded  by  another  in  the  eighth  year  : 

*  fhe,  whofe  children  are  all  dead,  in  the  tenth  ;  fhe,  who  brings  forth 

*  07ily  daughters,  in  the  eleventh  ;    (he,  who  fpeaks  unkindly,  without 

*  delay  ; 

82.  '  But  fhe,  who,  though  afflifted  with  illnefs,  is  beloved  and  vir» 

*  tuous,  muft  never  be  difgraced,  though  {he  may  be  fuperfeded  by 

*  another  wife  with  her  own  confent. 

83.  *  If  a  wife,  legally  fuperfeded,  fhall  depart  in  wrath  from  the 

*  houfe,  fhe  muft  either  iuftantly  be  confined,  or  abandoned    in    the 

*  prefence  of  the  whole  family  : 

84.  *  But  ftie,  who,  having  been  forbidden,  addicts  herfelf  to  intoxi- 

*  catino-  liquor  even  at  jubilees,  or  mixes  in  crowds  at  theatres,  muft 

*  be  fined  fix  raSlicds  of  gold. 

85.  '  When  twiceborn  men  take  wives,  both  of  their  own  clafs 

*  and  others,  the  precedence,  honour,  and  habitation  of  thofe  wives. 


«  muft  be  fettled  according  to  the  order  of  their  claflcs 


80.  '  To 
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86.  '  To  all  fuch  married  men,  the  wives  of  the  fame  clafs  only 
*  (not  wives  of  a  different  clafs  by  any  means)  muft  perform  the  duty 
'  of  pcrfonal  attendance,  and  the  daily  bufinefs  relating  to  a61s  of  re- 
'  ligion ; 


o 


87.  *  For  he,  who  foolifhly  caufes  thole  duties  to  be  performed  by 

*  any  other  than  his  wife  of  the  fame  clafs,  when  fhe  is  near  at  hand, 

*  has  been  immemorially  confidered  as  a  mere  Chanddla  begotten  on  a 

*  Brdhmem. 

88.  '  To  an  excellent  and  handfome  youth  of  the  fame   clafs,   let 

*  every  man  give  his  daughter  in  marriage,  according  to  law;  even 

*  though  fhe  have  not  attained  her  age  of  eight  years  : 

89.  *  But  it  is  better,  that  the  damfel,  though  marriageable,  Ihould 

*  flay  at  home  till  her  death,  than  that  he  fhould  ever  give  her  in  mar- 

*  riage  to  a  bridegroom  void  of  excellent  qualities. 

QO.  *  Three  years  let  a  damfel  wait,  though  fhe  be  marriageable;  but, 

*  after  that  term,  let  her  chufe  for  herfelf  a  bridegroom  of  equal  rank  : 

91.  '  If,   not  being  given  in  marriage,  fhe  chufe  her  bridegroom, 

*  neither  fhe,  nor  the  youth  chofen,  commits  any  offence  ; 

92.  '  But  a  damfel,  thus  eledling  her  hufband,  fliall  not  carry  with 

*  her  the  ornaments,  which  fhe  received  from  her  father,  nor  thofe 

*  given  by  her  mother  or  brethren  :  if  flie  carry  them  away,  fhe  com- 

*  mits  theft. 

93.  '  He,  who  takes  to  wife  a  damfel  of  full  age,  fhall  not  give  a 

*  nuptial  prefent   to   her  father  ;   fuice   the    father  loll  his   dominion 

over 
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'  over  her,  by  detaining  her  at  a  time,  when  fhe  might  have  been  a 
'  parent. 

94.  '  A  man,  aged  thirty  years,  may  marry  a  girl  of  twelve,  if  he  find 
'  one  dear  to  his  heart;  or  a  man  of  twenty-four  years,  a  damfel  of 
'  eight :  but,  if  he  finijh  his  fiudentflnp  earlier,  and  the  duties  of  his  next 
'  order  would  otherwife  be  impeded,  let  him  marry  immediately. 

Q5.  'A  wife,  given  by  the  gods,  who  are  named  in  the  bridal  texts^  let 
'  the  hulband  receive  and  fupport  conftantly,  if  fhe  be  virtuous,  though 

*  he  married  her  not  from  inclination:  fuch  condu6t  will  pleafc  the  gods. 

96.  *  To  be  mothers,  were  women  created  j  and  to  be  fathers,  men ; 

*  religious  rites,  therefore  are  ordained  in  the  Veda  to  be  performed  by 

*  the  hufband  together  M'ith  the  wife. 

97.  *  If  a  nuptial  gratuity  has  aiftually  been  given  to  a  damfel,  and 

*  he,  who  gave  it,  fhould  die  before  marriage,  the  damfel  fhall  be  mar- 

*  ried  to  his  brother,  if  fhe  confent  ; 

98.  '  But  even  a  man  of  the  lervile  clafs  ought  not  to  receive  a 

*  gratuity,  when  he  gives  his  daughter  in  marriage;  fince  a  father,  who 
'  takes  a  fee  on  that  occafion,  tacitly  fells  his  daughter. 


99.  '  Neither  ancients  nor  moderns,  who  were  good  men,  have  ever 

*  given  a  damfel  in  marriage,  after  Ihe  had  been  promifed  to  another 

*  man ; 

100.  *  Nor,  even  in  former  creations,  have  we  heard  the  virtuous 
«  approve  the  tacit  fale  of  a  daughter  for  a  price,  under  the  name  of  a 

*  nuptial  gratuity. 

101.  "  Let 
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101.  "  Let  mutual  fidelity  continue  till  death  ;"  this,  in  few  words, 

*  may  be  confidered  as  the  fupreme  law  between  hufband  and  wife. 

102.  *  Let    a   man  and  woman,    united   by   marriage,    conftantly 

*  beware,  left,  at  any  time  difunited,  they  violate  their  mutual  fide- 

*  lity. 

103.  '  Thus  has  been  declared  to  you  the  law,  abounding  in  the 

*  pureft  affedlion,   for  the  condu61:  of  man   and  wife ;    together  with 

*  the    pradice    of    raifing    up    offspring    to    a    hujhand  of  the  fervile 

*  clafs  on  failure  of  ijjue  by  him  begotten :  learn  now  the  law  of  inheri- 

*  tance. 

104.  *  After  the  death  of  the  father  and  the  mother,  the  brothers, 

*  being  affembled,  may  divide  among  themfelves  the  paternal  and  ma- 
' '  ternal  eftate  j  but  they  have  no  power  over  it,  while  their  parents 

*  live,  unlefs  the  father  chufe  to  dijiribute  it. 

105.  *  The  eldeft  brother  may  take  entire  pofTeffion  of  the  patri- 

*  mony  j  and  the  others  may  live  under  him,  as  they  lived  under  their 
'  father,  unkfs  they  chufe  to  be  feparated. 

106.  *  By  the  eldeft,  at  the  moment  of  his  birth,  the  father,  having 

*  begotten  a  fon,  difcharges  his  debt  to  his  own  progenitors ;  the  eldeft 

*  fon,  therefore,  ought  before  partition   to    manage    the   whole   patri- 

*  mony : 

107.  *  That  fon  alone,  by  whofe  birth  he  difcharges  his  debt,  and 

*  through  whom  he  attains  immortality,  was  begotten  from  a  fenfe  of 
'  duty  :  all  the  reft  are  confidered  by  the  wife  as  begotten  from  love 

*  ofpleafure. 

108.  *  Let 
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108.  '  Let  the  father  alone  fupport  his  fons ;  and  the  firft  born,  his 
«  younger  brothers;  and  let  them  behave  to  the  eldeil,  according  to 

*  law,  as  c\u\^vei\  Jhould  behave  to  their  father. 

log.  'The  firfl:  born,  if 'virtuous  ^  exalts  the  family,  or,  if  vitious^ 
'  dcftroys  it :  the  firfl  born  is  in  this  world  the  moft  relpedable ;  and 

*  the  good  never  treat  him  with  difdain. 

110.'  If  an  elder  brother  aiSl,  as  un  elder  brother  ought,  he  is  to  be 
'  revered  as  a  mother,  as  a  father ;  and,  even  if  he  have  not  the  be- 

*  haviour  of  a  good  elder  brother,  he  fliould  be  refpedted  as  a  maternal 

*  uncle,  or  other  kinfman. 

111.*  Either  let  them  thus  live  together,  or,  if  they  Az^xxt  feparately 

*  to  perform  religious  rites,  let  them  live  apart ;  fince  religious  duties 
«  are  multiplied  in  feparate  houfes,  their  fcparation  is,  therefore,  legal 

*  and  even  laudable. 

112.  *  The  portion  deduced  for  the  eldeft  is  a  twentieth  part  of  the 

*  heritage,  with  the  beft  of  all  the  chattels  ;  for  the  middlemoft,  half  of 
'  that,  or  a  fortieth  ;  for  the  youngeft,  a  quarter  of  it,  or  an  eightieth. 

113.*  The  eldeft  and  youngeft  rcfpeftively  take  their  juft  mentioned 
'  .portions  j  and,  if  there  be  more  than  one  between  them,  each  of  the 
«  intermediate  fons  has  the  mean  portion,  or  the  fortieth. 

114.  •  Of  all  the  goods  colleded,  let  the  firft  born,  if  he  be  tranf- 
'  cendantly  learned  and  virtuous,  take  the  beft  article,  whatever  is  moft 

*  excellent  in  its  kind,  and  the  beft  of  ten  coias  or  the  like  : 

115.'  But,  among  brothers  equally  (killed  in  performing  their  feve- 

*  ral  duties,  there  is  no  dedudion  of  the  beft  in  ten,  or  the  mojl  excellent 

chattel  i 
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*  chattel',  though  fome  trifle,  as  a  mark  of  greater  veneration,  (hould 

*  be  given  to  the  firft  born. 

1 1 0.  '  If  a  deduction  be  thus  made,  let  equal  fhares  of  the  refiduc  be 

*  afcertained  and  received  ^  but,  if  there  be  no  dedu6lion,  the  fhares 

*  muft  be  diftributed  in  this  manner  : 

117.  '  Let  the  eldeft  have  a  double  fliare,  and  the  next  born,  a  fhare 

*  and  a  half,  if  they  clearly  furpafs  the  reft  in  virtue  and  learning  ;  the 

*  younger  fons  muft  have  each  a  fliare  :  if  all  be  equal  in  good  qualities^ 

*  tbey  mujl  all  take  flo are  and/hare  alike, 

118.  *  To  the  unmarried  daughters  by  the  fame  mother,  let  their  bro- 

*  thers  give  portions  out  of  their  own  allotments  refpectively,  according 

*  to  the  clajfes  of  their  feveral  mothers :  let  each  give  a  fourth  part  of 

*  his  own  diftind  fliare  j  and  they,  who  refufe  to  give  it,  fliall  be  de- 

*  graded. 

119.  *  Let  them  never  divide  the  value  of  a  fuigle  goat  or  fheep,  or 

*  a  fingle  beaft  with  uncloven  hoofs :  a  Angle  goat  or  flieep  remaining 

*  after  an  equal  difribution  belongs  to  the  firft  born. 

120.  *  Should  a  younger  brother  in  the  manner  before  mentioned  have 

*  begotten  a  fon  on  the  wife  of  his  deceafed  elder  brother,  the  divifion 

*  muft  then  be  made  equally  between  that  fon,    who  reprefents  the  de- 

*  ceafedy  and  his  natural  father :  thus  is  the  law  fettled. 

121.  *  The  reprefentative  is  not  fo  far  wholly  fubftituted  by  law  in 

*  the  place  of  the  deceafed  principal,  as  to  have  the  portion  of  an  elder  fon; 
*■  and  the  prijicipal  became  a  father  in  confequence  of  the  procreation 

'by 
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'  by  his  younger  brother ;  the  ion,  therefore,  is  entitled  by  law  to  an 
'  equal  fliare,  but  not  to  a  double  portion. 

122.  '  A  younger  fon  being  born  of  a  firlt  married  wife,  after  an 
'  elder  fon  had  been  born  of  a  wife  laft  married,  but  of  a  lower  clafs, 
'  it  may  be  a  doubt  in  that  cafe,  how  the  divifion  fhall  be  made  : 

123.  '  Let  the  fon,  born  of  the  elder  wife,  take  one  moft  excellent 

*  bull  deduded  from  the  inheritance  ;  the  next  excellent  bulls  are  for 

*  thofe,  who  were  bornjirjl,  but  are  inferior  on  account  of  their  mothers, 

*  who  were  married  lajl. 

124.  *  A  fon,  indeed,  who  was  firft  born,  and  brought  forth  by  the 

*  wife  firft  married,  may  take,   if  learned  and  virtuous^  one  bull  and 

*  fifteen  cowsj  and  the  other  fons  may  then  take,  each  in  right  of  his 

*  feveral  mother :  fuch  is  the  fixed  rule. 

125.  'As  between  fons,  born  of  wives  equal  in  their  clafs  and  with- 

*  out  any  other  diftin6tion,  there   can  be  no  feniority  in  right  of  the 

*  mother  ;  but  the  feniority  ordained  by  law,  is  according  to  the  birth. 

120.  '  The  right  of  invoking  Indra  by  the  texts,  cd}\c^  fwabrah' 
'  manyd,  depends  on  aftual  priority  of  birth  ;  and  of  twins  alfo,  if  any 
'  fuch  be  conceived  among  different  wives,  the  eldeft  is  he,  who  was  firft 
'  adually  born. 

127.  '  He,  who  has  no  fon,  may  appoint  his  daughter  in  this  man- 
'  ner  to  raife  up  a  fon  for  him,  faying:  "  the  male  child,  who  fhall  be 
"  born  from  her  in  wedlock,  fhall  be  mine  for  the  purpole  of  perform- 
*'  ing  my  obfequies." 

128.  *  In 
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128.  '  111    this   manner   Dacsha  himfelf,    lord  of  created  beings, 

*  anciently  appointed  all  his  Jifty  daughters  to  raife  up  fons  to  him,   for 

*  the  fake  of  multiplying  his  race  : 

I2g.  *  He  gave  ten  to  Dherma,  thirteen  to  Casyapa,  twenty-feven 

*  to  Soma,  king  of  Brahmcns  and  medical  plants ^  after  doing  honour  to 
'  them  with  an  afFedtionate  heart. 

130.  *  The  fon  of  a  man  is  even  as  himfelf;  and  as  the  fon,  fuch  is 

*  the  daughter  thus  af pointed :  how  then,  if  he  have  no  fon  ^  can  any  in- 

*  herit  his  property,  but  a  daughter,  who  is  cloiely  united  with  his  own 

*  foul? 

131.  *  Property,  given  to  the  mother  on  her  marriage,  is  inherited 

*  by  her  unmarried  daughter  j  and  the  fon  of  a  daughter,  appointed  in 

*  the  manner  juji  mentioned,  Ihall  inherit  the  whole  eftate  of  her  father, 

*  who  leaves  no  fon  by  himfelf  begotten  : 

132.  '  The  fon,  however,  offuc/i  a  daughter,  who  fucceeds  to  all  the 

*  wealth  of  her  father  dying  without  a  fon,  muft  offer  two  funeral 

*  cakes,  one  to  his  own  father,  and  one  to  the  father  of  his  mother. 

133.  '  Between,  a  fon's  fon  and  the  fon  of  fuch  a  daughter,  there  is  no 
'  difference  in  law ;  fince  their  father  and  mother  both  fprang  from 

*  the  body  of  the  fame  man  : 

134.  '  But,  a  daughter  having  been  appointed  to  produce  a  fon  for 

*  her  father,  and  a  fon,  begotten  by  himfelf  being  afterv.'ards  born,  the  di- 

*  vifion  of  the  heritage  muft  in  that  cafe  be  equal ;  fince  there  is  no 

*  right  of  primogeniture  for  a  woman. 

VOL.  III.  z  z  135.  '  Should 
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135.  *  Should  a  daughter,  thus  appointed  to  ralfe  up  a  fon  for  her 

*  father,    die  by  any    accident   without  a  fon,  the    hufband  of  that 

*  daughter  may,  without  hefitation,  poflefs  himfelf  of  her  property. 

136.  *  By  that  male  child,  whom  a  daughter  thus  appointed,  either 

*  by  an  implied  intention  or  a  plain  declaration,  fhall  produce  from  an 

*  huiband  of  an  equal  clafs,  the  maternal  grandfather  becomes  in  law 

*  the  father  of  a  fon  :   let  that  fon  give  the  funeral  cake  and  pofTefs  the 

*  inheritance. 

137.  *  By  a  fon,  a  man  obtains  vi6tory  over  all  people;  by  a  fbn*s 

*  fon,  he  enjoys  immortality ;  and,  afterwards,  by  the  fon  of  that  grand- 

*  fon,  he  reaches  the  folar  abode. 

138.  *  Since  the  fon  (tray ate)  delivers  his  father  from  the  hell  named 

*  put,  he  was,  therefore,  called puttra  by  Brahma'  himfelf: 

139.  *  Now  between  the  fons  of  his  fon  and  of  his  daughter  t&us  ap- 

*  pointed^  there  fubfifts  in  this  world  no  difference ;  for  even  the  fon  of 

*  fuch  a  daughter  delivers  him  in  the  next,  like  the  fon  of  his  fon. 

140.  *  Let  the  fon  of  fuch  a  daughter  offer  the  firfl  funeral  cake  to 
'  his  mother;    the  fecond  to  her  father;  the  third,   to  her  paternal 

*  grandfather. 

141.  •  Of  the  man,  to  whom  a  fon  has  been  given,  according  to  a 
'  fuhfequent  law,  adorned  with  every  virtue,  that  fon  fhall  take  a  ffth 

*  orjixth  part  of  the  heritage,  though  brought  from  a  different  family. 

142.  *  A  given  fon  muft  never  claim  the  family  and  eflate  of  his 

*  natural  father  :  the  funeral  cake  follows  the  family  and  eflate ;  but 

*  of 
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'  of  him,  who  has  given  away  his  fon,  the  funeral  oblation   is  ex- 
*  tina. 


143.  '  The  fon  of  a  wife,  not  authorized  to  have  ilTue  by  another, 

*  and  the  fon  begotten,  by  the  brother  of  the  hufband,  on  a  wife,  who 

*  has  a  fon  then  hving,  are  both  unworthy  of  the  heritage ;  one  being 

*  the  child  of  an  adulterer,  and  the  other  produced  through  mere  luft. 

144.  '  Even  the  fon  of  a  wife  duly  authorized,  not  begotten  accord- 

*  ing  to  the  law  already  propounded,  is  unworthy  of  the  paternal  eftate  ; 

*  for  he  was  procreated  by  an  outcaft  : 

145.  *  But  the  fon  legally  begotten  on  a  wife,  authorized  for  the 

*  purpofc  before  mentioned^  may  inherit  in  all  refpeSis,  if  he  he  virtuous 

*  and  learned^  as  a  fon  begotten  by  the  hufband  ;    fuice  in  that  cafe  the 

*  feed  and  the  produce  belong  of  right  to  the  owner  of  the  field. 

146.  *  He,  who  keeps  the  fxed  and  moveable  eftate  of  his  deceafed 
'  brother,  maintains  the  widow,   and  raifes  up  a  fon  to  that  brother, 

*  muft  give  to  that  fon,  at  the  age  of  fifteen,  the  whole  of  his  brother's 

*  divided  property. 

147.  '  Should   a  wife,  even  though  legally  authorized,    produce  a 

*  fon  by  the  brother,  or  any  other  fapinda,  of  her  hufband,  that  fon, 

*  if  begotten   with  amorous  embraces,  and  tokens  of  impure  dcfire,  the 

*  fages  proclaim  bafeborn  and  incapable  of  inheriting. 

148.  •  This  law,  which  has  preceded,  mufl  be  underftood  of  a  diftri- 

*  bution  among  fons  begotten  on  women  of  the  fame  clafs  :  hear  now 

*  the  law  concerning  /9;2J  by  feveral  women  of  different  claffes. 

I  10.  '  It 
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liQ.  *  If  there  be  four  wives  of  a  Brdb/neti  in  the  direft  order  of  the 

*  clafTes,  and  fons  are  produced  by  them  all,  this  is  the  rule  of  partition 

*  among  thetn  : 

150.  '  The  chief  fervant  in  hulbandry,  the  bull  kept  for  impregnat- 

*  ing  cows,  the  riding  horfe  or  carriage,  the  ring  and  other  ornaments, 

*  and  the  principal  mefluage,  fliall  be  deducted   from  the   inheritance 

*  and  given  to  the  Brahmen  fon,  together  with  a  larger  fhare  by  way 
'  of  preeminence. 

151.  '  Let  the  Brahmen  take  three  fhares  of  the  refidue  ;  the  fon  of 

*  the  CJImtriya  wife,  two  fhares ;  the  fon  of  the  Vaifya  wife,  a  fhare  and 

*  a  half  I  and  the  fon  of  the  Sudra  wife,  may  take  one  fhare. 

152.  '  Or,  if  no  deduBion  be  made,  let  fome  perfon  learned  in  the 

*  law  divide  the   whole  collefted  eftate  into  tcu  parts,    and  make  a 
'  legal  diftribution  by  xKis  following  rule  : 

153.  '  Let  the  fon  of  the  Brdhmam  take  four  parts  j  the  fon  of  the 
'  C/lMtriyd,  three ;  let  the  fon  of  the  Vaifya  have  two  parts  ;   let  the 

*  fon  of  the  Sudra  take  a  fingle  part,  if  he  be  virtuous^ 

154.  *  But,  whether  the  Brahmen  have  fons,   or  have  no  fons,  by 
'  ivives  of  the  three  frji  clajfes,  no  more  than  a  tenth  part  raufl   be 

*  given  to  the  fon  of  a  Sudra. 

155.  '  The   fon  of  a  Brahmen,  a  Cfiatrtyd,  or  a   Vaifya  by  a  wo- 

*  man  of  the  fervile  clafs,  fhall  inherit  no  part  of  the  eflate,   unlefs  he 

*  be  virtuous ;  nor  jointly  laith  other  fons,  unlefs  his  mother  was  lawfully 

*  married:  whatever  his  father  may  give  him,  let  that  be  his  own. 

150,  *  All 
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156.  '  All  the  fons  of  twiceborn  men,  produced  by  wives  of  the 

*  fame  clafs,  muft  divide  the  heritage  equally,  after  the  younger  bro- 

*  thers  have  given  the  firft  born  his  deduced  allotment. 

157.  *  For  a  Sudra  is  ordained  a  wife  of  his  own  clafs,  and  no  other : 
«  all,  produced  by  her,  fhall  have  equal  fhares,  though  flie  have  a  hun- 

*  dred  fons. 

158.  *  Of  the  twelve  fons  of  men,  whom  Menu,  fprung  from  the 
'  Self-exiftent,  has  named,  fix  are  kinfmen  and  heirs  ;  fix,  not  heirs, 

*  except  to  their  own  fathers,  but  kinfmen. 

159.  '  The  fon  begotten  by  a  man  himfelf /;?  lawful  wedlock,  the  fon 

*  of  his  wife  begotten  in  the  manner  before  defcribed,  a  fon  given  to  hintj 

*  a  fon  made  or  adopted,  a  fon  of  concealed  birth,  or  whofe  real  father 

*  cannot  be  known,  and  a  fon  rejected  by  his  natural  parents,  are  the  fix 

*  kinfmen  and  heirs  : 

100.  'The  fon  of  a  young  woman  unmarried,  the  fon   of  a  preg- 

*  nant  bride,  a  fon  bought,  a  fon  by  a  twice  married  woman,  a  fon  felf- 
'  given,  and  a  fon  by  a  Sudra,   are  the  fix  kinfmen,  but  not  heirs  to 

*  collaterals^ 

101.  '  Such  advantage,  as  a  man  would  gain,  who  fhould  attempt 
*■  to  pafs  deep  water  in  a  boat  made  of  woven  reeds,  that  father  obtains, 

*  who  pafles  the  gloom  of  death,  leaving  only  contemptible  fons,  who 

*  are  the  eleven,  or  at  leaji  the  fix,  laji  mentioned. 

162.  If  the  two  heirs  of  one  man  be  the  fon  of  his  own  body  and  a 

*  fon  of  his  wile  by  a  kinfman,  the  former  of  whom  was  begotten  after 

*  his  recovery  from  an  illnefs  thought  incurable,  each  of  the  fons,  ex- 

'  clufively 
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*  clufively  of  the  other,  (hall  fucceed  to  the  whole  eftate  of  his  natural 

*  father. 

l03.  '  The  fon  of  his  own\)ody  is  the  fole  heir  to  his  ellate,  but,  that 

*  all  evil  may  be  removed,  let  him  allow  a  maintenance  to  the  reft ; 

164.  '  And,  when  the  fon  of  the  body  has  taken  an  account  of  the 

*  paternal  inheritance,  let  him  give  a  fixth  part  of  it  to  the  fon  of  the 
'  wife  begotten  by  a  kinfman,  before  his  father  s  recovery,  or  a  fifth 
'  part,  if  that  fon  be  eminently  virtuous. 

165.  '  The  fon  of  the  body,  and  the  fon  of  the  wife  may  fucceed 

*  immediately  to  the  paternal  eftate  in  the  manner  jujl  mentioned  \  but  the 
'  ten  other  fons  can  only  fucceed  in  order  to  the  family  duties  and  to 

*  their  (hare  of  the  inheritance,  thofe  lajl  named  being  excluded  by  any  one 

*  of  the  preceding. 

1O6.  *  Him,  whom  a  man  has  begotten  on  his  own  wedded  wife, 

*  let  him  know  to  be  the  firft  in  rank,  as  the  fon  of  his  body. 

167.  '  He,  who  was  begotten,  according  to  law,  on  the  wife  of  a 

*  man  deceafed,  or  impotent,  or  difordcred,  after  due  authority  given 
'  to  her,  is  called  the  lawful  fon  of  the  wife. 

IO8.  '  He,  whom  his  father,   or  mother   with   her  hujband's   ajfent, 
'  *  crives  to  another  as  his  fon,  provided  that  the  donee  have  no  iflue,  if 

*  the  boy  be  of  the  fame  clafs  and  afFeftionatcly  difpofed,   is  confidercd 

*  as  a  fan  given,  the  gift  being  confirmed  by  pouring  water. 

169.  '  He  is  confidered  as  a  fon  made  or  adopted,  whom  a  man  takes 

*  as  his  ov/n  fon,  the  boy  being  equal  in  clafs,  endued  with  filial  virtues, 

*  acquainted 
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*  acquainted  with  the  merit  of  ■performing  obfequies  to  his  adopter^  and 

*  with  the  fin  of  omitting  them.  . 

170.  *  In  whofe  manfions  foever  a  male  child  fliall  be  brought  forth 
^  by  a  married  woman,  whofe  hujband  has  long  been  abfent,  if  the  real  father 

*  cannot  be  difcovered,   but  if  it  be  probable  that  he  was  of  an  equal 
'  clafs,  that  child  belongs  to  the  lord  of   the  unfaithful  wife,   and  is 

*  called  a  fon  of  concealed  birth  in  his  manfion. 

171.  *A  boy,  whom  a  man  receives  as  his  own  Ton,  after  he  has 

*  been  defertcd  without  juji  caufe  by  his  parents,  or  by  either  of  them, 

*  if  one  be  dead,  is  called  a  fon  reje<5led. 

172.  *  A  fon,  whom  the  daughter  of  any  man.  privately  brings  forth 

*  in  the  houfe  of  her  father,  if  fhe  afterwards  marry  her  lover,  is  de- 

*  fcribed  as  a  fon  begotten  on  an  unmarried  girl. 

173.  '  If  a  pregnant  young  woman  marry,  whether  her  pregnancy 

*  be  known  or  unknown,  the  male  child  in  her  womb  belongs  to  the 

*  bridegroom,  and  is  called  a  Ion  received  with  his  bride. 

174.  *  He  is  called  a  fon  bought,  whom  a  man,  for  the  fake  of  hav- 

*  ing  a  fon  to  peiform  his  olfequies,  purchafes  from  his  father  and  mo- 

*  ther,  whether  the  boy  be  equal  or  unequal  to  himfelf  in  good  qualities, 

*  for  in  clafs  all  adopted fons  miifl  be  equal. 

175.  *  He,  whom  a  woman,  either  forfaken  by  her  lord  or  a  widow, 

*  conceived  by  a  fecond  hulband,  whom  (he  took  by  her  own  defire, 

*  though  againji  law,  is  called  the  fon  of  a  woman  twice  married  : 

170.  'If, 
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1/0.  '  If,  on  her  fecond  marriage^  fhe  be  ftill  a  virgin,  or  if  fhe  left 

*  her  hu{band  under  the  age  of  puberty  and  return  to  him  at  his  full 

*  age,  (he  muft  again  perform   the  nuptial  ceremony,  either  with  her 

*  lecond,  or  her  young  and  deferted,  hufband. 

l/T-  '  He,  who   has   loft   his   parents,  or  been  abandoned   by  them 

*  without  juft  caufe,  and  offers  himfelf  to  a  man  as  his  fon,  is  called  a 

*  fon  felfgiven. 

1/8.  'A  fon,  begotten  through  luft  on  a  Sudra  by  a  man  of  the 

*  prieftly  clafs,  is  even  as  a  corple,  though  alive,  and  is  thence  called 

*  in  law  a  living  corpfe  : 

1 7g.  '  But  a  fon,  begotten  by  a  man  of  the  fervile  clafs  on  his  female 

*  flave,  or  on  the  female  flave  of  his  male  flave,  may  take  a  fliare  of  the 

*  heritage,  if  permitted  by  the  other  Jons  :  thus  is  the  law  eftabliflied. 

180.  '  Thefe  eleven  fons  (the  fon  of  the  wife,  and  the  reft  as  enu- 

*  merated)  are  allowed  by  wife  legiflators  to  be  lubftitutes  in  order  for 

*  fons  of  the  body,  for  the  fake  of  preventing  a  failure  of  oblequies ; 

181.  '  Though  fuch,  as  are  called  fons  for  that  jDurpofe,  but  were 

*  produced  from  the  manhood  of  othe'rs,  belong  in  truth  to  the  father, 
'  from  whofe  manhood  they  feverally  fprang,  and  to  no  other,  except 

*  by  a  jiiji  Jidlion  of  law. 

182.  '  If,  among  feveral  brothers  of  the  whole  blood,  one  have  a  fon 

*  born,  Menu  pronounces  them  all  fathers  of  a  male  child  by  means 

*  of  that  fon  ;  Jo  that,  if  fuch  nephew  would  be  the  heir,  the  uncles  have  no 

*  power  to  adopt  fons : 

183.  *  T/ius 
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183.  '  T^hus  if,  among  all  the  wives  of  the  fume  hufband,  one  bnng 
'  forth  a  male  child,  Menu  has  declared  them  all,  by  means  of  that 

*  fon,  to  be  mothers  of  male  iflue. 

184.  *  On  failure  of  the  beft,  and  of  the  next  beft,  among  thofe  twelve 

*  fons,  let  the  inferiour  in  order  take  the  heritage ;  but,  if  there  be 

*  many  of  equal  rank,  let  all  be  fharers  of  the  eftate. 

185.  '  Not  brothers,  nor  parents,  but  fons,  if  living,  or  their  male 

*  ijfue,  are  heirs  to  the  deccafed,  but  of  him,  who  leaves  no  fon,  nor 

*  a  wife,  nor  a  daughter,  the  father  fhall  take  the  inheritance ;  and,  if 

*  he  leave  neither  father,  nor  mother,  the  brothers. 

186.  *  To  three  ancejlors  mull  water  be  given  at  their  obfequies  ;  for 

*  three  (the  father,  his  father,  and  the  patertial  grandfather  J   is   the 

*  funeral  cake  ordained :  the  fourth  in  defcent  is  the  giver  of  oblations 

*  to  the?n,  and  their  heir,  if  they  die  without  nearer  defendants  \  but  the 

*  fifth  has  no  concern  with  the  gift  of  the  funeral  cake. 

187-  '  To  the  ntdixci):  fapinda,  male  or  female,  after  him  in  the  third 

*  degree,  the  inheritance  next  belongs;  then,  on  failure  oi  fapindas  and 

*  of  their  iffue,  xhc  famdnodaca,  or  diftant  kinfman,  (hall  be  the  heir; 

*  or  the  fpiritual  preceptor,  or  the  pupil,    or  the  felloiojludent,  of  the 

*  deceafed: 

188.  '  On   failure   of   all   thofe,    the   lawful  heirs  are   fuch  Brdh- 

*  mens,  as  have  read  the  three  Vedas,  as  are  pure  in  body  and  mind,  as 

*  have    lubdued   their  paflions ;    and  they   mujt   confequently    offer   the 

*  cake :  thus  the  rites  df  obfequies  cannot  fail. 

VOL.  III.  3  a  189.  '  The 
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]  8g.  *  The  property  of  a  Brahmen  fliall  never  be  taken  as  an  efcheat 

*  by  the  king ;  this  is  a  fixed  law :  but  the  wealth  of  the  other  claifes, 

*  on  failure  of  all  heirs,  the  king  may  take. 

190.  *  If  the  widow  of  a  man,  who  died  without  a  fon,  raife  up  a 

*  foil  to  him  by  one  of  his  kinfmen,  let  her  deliver  to  that  fon,  at  his 

*  full  age  the  colle6ted  eftate  of  the  deceafed,  whatever  it  be. 

191.  '  If  two  fons,    begotten   by  X.v!o  fuccejjive  hicjbands,   who  are 

*  both  dead,   contend  for  their  property,    then  in  the  hands  of   their 

*  mother,  let   each  take,  exclufively  of   the  other,  his  own  father's 
'  eftate. 

192.  'On  the  death  of  the  mother,  let  all  the  uterine  brothers  and 

*  the  uterine  fifters,  if  unmarried^  equally  divide  the  maternal  eftate : 

*  each  married  fjler  Jhall  have  a  fourth  part  of  a  brother'' s  allotment. 

193.  '  Even  to  the  daughters  of  thofe  daughters,  it  is  fit,  that  fome- 

*  thing  fhould  be  given,  from  the  afTets  of  their  maternal  grandmother, 

*  on  the  fcore  of  natural  affedion. 

194.  *  What  was  given  before  the  nuptial  fire,  what  was  given  on 

*  the  bridal  proceffion,  what  was  given  in  token  of  love,  and  what  was 

*  received  from  a  brother,    a  mother,  or  a  father,   are  confidered  as 

*  the  {\:dQ\^feparate  property  of  a  married  woman : 

195.  '  What  fhe  received  after  marriage  from  the  family  of  her  huf- 

*  band,  and  what  her  affeftionate  lord  may  have  given  her,  (hall  be  in- 

*  herited,  even  if  Ihe  die  in  his  lifetime,  by  her  children. 

I9C.  '  It 
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196.  '  It  is  ordained,   that  the  property  of  a  woman,  married  by  the 

*  ceremonies  called  Brahma,  Daiva,  A'-rJJoa,  Gdndharva,  or  Prdjdpatya, 
^  fhall  go  to  her  hufband,  if  (he  die  without  iflue. 

197.  '  But  her  wealth  given  on  the  marriage  called  A'fura,  or  on 

*  either  of  the  two  others,  is  ordained,  on  her  death  without  iiTue,  to 

*  become  the  property  of  her  father  and  mother. 

198.  '  If  a  widow,  ivhofe  hujhajid  had  other  wives  of  different  clajes, 

*  fhall  have  received  wealth  at  any  time  as  a  gift  from  her  father,  and 
'  fiall  die  without  ijfuey    it  (hall  go  to  the  daughter  of  the   Brdhmani 

*  wife,  or  to  the  iflue  of  that  daughter. 

199.  *  A  woman  ihould  never  make  a  hoard  from  the  goods  of  her 

*  kindred,  which  are  common  to  her  and  many  ;  or  even  from  the  pro- 

*  perty  of  her  lord,  without  his  aflent. 

200.  *  Such  ornamental  apparel,  as  women  wear  during  the  lives  of 

*  their  hulbands,  the  heirs  of  thofe  hufbands  fhall  not  divide  among: 

*  themfelves  :  they,  who  divide  it  among  themfelves,   fall  deep  into 

201.  '  Eunuchs  and  outcafls,  perfons  born  blind  or  deaf,  madmen, 

*  idiots,  the  dumb,  and  fuch  as  have  lofl  the  ufe  of  a  limb,  are  excluded 

*  from  a  fhare  of  the  heritage  ; 

202.  '  But  it  is  juft,  that  the  heir,  who  knows  his  duty,  fhould  give 

*  all  of  them  food  and  raiment  for  life  without  flint,  according  to  the 

*  befl  of  his  power  :  he,  who  gives  them  nothing,  finks  afTuredly  to  a 

*  region  of  punijhment, 

203.  *  If 
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203.  *  If  the  eunuch  and  the  refl:  Ihould  at  any  time  defire  to  marry, 

*  and  if  the  wife  of  the  eunuch  Jhould  raife  up  a  fon  to  him  by  a  man  legally 

*  appointed,  that  fon  and  the  ilTue  of  fuch,  as  have  children,  (hall  be 

*  capable  of  inheriting. 

204.  '  After  the  death  of  the  father,   if  the  eldeft  brother  acquire 
'  wealth  by  his  own  efforts  before  partition,  a  fhare  of  that  acquifition  fhall 

go    to  the  younger  brothers,  if  they   have  made  a  due  progrefs  in 


o 


*  learning  ; 


o 


205.  *  And  if  all  of  them,  being  unlearned,  acquire  property  before 

*  partition  by  their  own  labour,  there  fhall  be  an  equal  divifion  of  that 

*  property  without  regard  to  the  frjl  born ;  for  it  was  not  the  wealth  of 

*  their  father  :  this  rule  is  clearly  fettled. 

20 0.  '  Wealth,  however,  acquired  by  learning,  belongs  exclufively 

*  to  any  one  of  them,  who  acquired  it ;  fo  does  any  thing  given  by  a 

*  friend,  received  on  account  of  marriage,  or  prefented  as  a  mark  of 

*  refpe6l  to  a  gueft. 

207.  '  If  any  one  of  the  brethren  has  a  competence  from  his  own 

*  occupation,  and  wants  not  the  property  of  his  father,  he  may  debar 

*  himfelf  from  his  own  fhare,  fome  trifle  being:  s:iveti  him  as  a  confi- 

*  deration,  to  prevent  future  f  rife. 

208.  '  What  a  brother  has  acquired  by  labour  or  fkill,  without  ufing 

*  the  patrimony,  he  Ihall  not  give  up  without  his  alTcnt ;  for  it  was 

*  gained  by  his  own  exertion : 

209.  *  And  if  a  fon,  by  his  own  efforts,  recover  a  debt  or  property 

*  unjujily  detained^  which  could  not  be  recovered  before  by  his  father, 

*  he 
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*  he  fhall  not,  unlcfs  by  his  free  will,  put  it  into  parcenary  with  his 

*  brethren,  fince  in  fadl  it  was  acquired  by  himfelf. 

210.  If  brethren,  once  divided  and  living  again  together  as  parcc- 

*  ners,  make  a  fecond  partition,  the  fhares  muft  in  that  cafe  be  equal ; 

*  and  the  firft  born  fhall  have  no  right  of  dedudlion. 

211.  '  Should  the  eldeft  or  youngeft  of  feveral  brothers  be  deprived 

*  of  his  (hare  ^j  a  civil  death  on  his  entrance  into  the  fourth  order,  or 

*  fliould  any  one  of  them  die,  his  vejied  interejl  in  a  fhare  fhall  not 

*  wholly  be  loll ; 

212.  '  But,  if  he  leave  neither  font  nor  wife,  nor  daughter,  nor  father,  nor 

*  mother^  his  uterine  brothers  and  fifters,  and  fuch  brothers  as  were  re- 

*  united  after  a  feparation,  fhall  aflTemble  and  divide  his  fhare  equally. 

213.  '  Any   eldefl   brother,    who   from    avarice    fhall   defraud   his 

*  younger  brother,  fhall  forfeit //^^ /»o«o«rj- £/"  his  primogeniture,  be  de- 

*  prived  of  his  own  fhare,  and  pay  a  fine  to  the  king. 

214.  *  All  thofe  brothers,  who  arc  addided  to  any  vice,  lofe  their 

*  title  to  the  inheritance :   the  firft  born  fhall  not  appropriate  it  to  him- 
'  felf,  but  fhall  give  fhares  to  the  youngefl,  if  they  be  not  vitious. 

215.  'If,  among  undivided  brethren  living  with,  their  father,  there 

*  be  a  common  exertion  for  common  gain,  the  father  fhall  never  make 
'  an  unequal  divifion  among  them,  when  they  divide  their  families. 

2lO.  'A  fon,  born  after  a  divifion  in  the  lifetime  of  his  father,  fhall 

*  alone  inherit  the  patrimony,  or  Ihall  have  a  fhare  of  it  witn  the  di- 

*  vided  brethren,  if  they  return  and  unite  themfelves  with  him. 

21/.  '    Of 
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217.  '  Of  a  foil,  dying  childlefs  rtW  leaving  no  ividow,  the  father 

*  and  mother  fliall  take  the  eftate  ;  and,  the  mother  alfo  bemg  dead, 
'  the  paternal  grandfather  and  grandmother  ihall  take  the  heritage  on 

*  failure  of  brothers  and  nephews. 

218.  '  When  all  the  debts  and  wealth  have  been  juftly  diflributed 

*  according  to  law,  any  property,  that  may  afterwards  be  difcovered, 

*  fhall  be  fubjedl  to  a  fmiilar  diftribution. 

'210.  *  Apparel,  carriages,  or  riding  horfes,  and  ornaments  of  ordinary 

*  value t  'which  any  of  the  heirs  had  ifed  by  confent  before  partition,  drefled 

*  rice,  water  in  a  well  or  cijiern,  female  flaves,  family  priefts,   or  Ipiri- 
'  tual  counfellors,  and  pafturc  ground  for  cattle,  the  wife  have  de- 

*  clared  indivifible,  andjUIl  to  be  ufed  as  before. 

220.  '  Thus  have  the  laws  of  inheritance,  and  the  rule  for  the  con- 
'  du6l  of  fons  (whether  the  fori  of  the  wife  or  others)  been  expound- 

*  ed  to  you  in  order;  learn  at  prefent  the  law  concerning  games  of 

*  chance. 

221.  *  Gaming,  either  with   inanimate  or  with  animated  things, 

*  let  the  king  exclude  wholly  from  his  realm  :  both  thofe  modes  of  play 

*  caufe  deflru6tion  to  princes. 

222.  '  Such  play  with  dice  and  the  like,  or  by  matches  between  rams 

*  and  cocks,  amounts  to  open  theft ;  and  the  king  muft  ever  be  vigilant 
'  in  fupprefling  both  modes  of  play  : 

223.  '  Gaming  with  lifelefs   things  is  known  among  men  by  the 

*  name  of  dyuta ;  but  famdhwaya  fignifies  a  match  between  living  crea- 
<  tures.     . 

224.  '  Let 
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224.  *  Let  the  king  punifli  corporalJv  at  diTcretioii  both  the  game- 

*  fter  and  the  keeper  of  a  gaming  houfe,  whether  they  play  with  in- 

*  animate  or  animated  things ;  and  men  of  the  fervile  clafs,  who  wear 

*  the  Jiring  and  other  marks  of  the  twiceborn. 

225.  *  Gamefters,   publick  dancers  and  fingers,  revilers  of  fcripture, 

*  open  hereticks,  men  who   perform  not  the  duties  of  their  feveral 

*  clafles,  and  fellers  of  fpirituous  liquor,  let  him  inftantly  banifh  from 

*  the  town : 

226.  '  Thofe  wretches,  lurking  like  unfeen  thieves  in  the  dominion 

*  of  a  prince,    continually  harafs  his  good  fubjeds  with  their  vitious 
'  condu6t. 

227-  *  Even  in  a  former  creation  was  this  vice  of  gaming  found  a 

*  great  provoker  of  enmity :  let  no  fenfible  man,  therefore,  addid  him- 

*  felf  to  play  even  for  his  amufement : 

228.  •  On  the   man  addifted  to  it,  either  privately  or  openly,  let 

*  punifhment  be  inflided  at  the  difcretion  of  the  king. 

220.  '  A  MAN  of  the  military,  commercial,    or  fervile  clafs,  who 

*  cannot  pay  a  fine,  Ihall  difcharge  the  debt  by  his  labour :  a  prieft 

*  fhall  difcharge  it  by  little  and  little. 

230.  *  For  women,  children,  perfons  of  crazy  intelleft,  the  old,  the 

*  poor,  and  the  infirm,  the  king  Ihall  order  punifhment  with  a  fmall 

*  whip,  a  twig,  or  a  rope. 

231.  '  Those  minillers,  who  arc  employed  in  publick  affairs,  and, 

*  inflamed  by  the  blaze  of  wealth,  mar  the  bufinefs  of  any  perfon  coii- 

*  ceraed,  let  the  king  ftrip  of  all  their  property. 

232.  *  Such» 


368  ON  THE  SAME;  AND  ON  THE 

232.  '  Such,  as  forge  royal  edifts,  caufc  diffentions  among  the  great 

*  miniftcrs,  or  kill  women,   priefts,  or  children,   let  the  king  put  to 

*  death  j  and  fuch,  as  adhere  to  his  enemies. 

233.  '  Whatever  bufmefs  has  at  any  time  been  tranfadlcd  conform- 
'  ablv  to  law,  let  him  confider  as  finally  fettled,  and  refufe   to   un- 

*  ravel ; 

234.  '  But  whatever  bufincfs  has  been  concluded  illegally  by  his 
'  miniftcrs   or  by  a  judge,  let  the   king  himfelf  reexamine;   and  let 

*  him  fine  them  each  a  thoufand  panas. 

235.  '  The  flayer  of  a  priefl,  a  foldier  or  merchant  drinking  arak, 
«  or  a  priefl  drinking  arak,  mead,  or  rum,  he,  who  fleals  the  gold  of  a 

*  priefl,  and  he,  who  violates  the  bed  of  his  natural  or  fpiritual  father, 
'  are  all  to  be  confidered  refpedively  as  offenders  in  the  higheft  degree, 

*  except  thofe,  ivhqfe  crimes  are  not  jit  to  be  named  : 

236.  '  On  fuch  of  thofe  four,  as  have  not  acflually  performed  an  ex- 

*  piation,    let  the   king  legally  inflid  corporal  punifhment,   together 
'  with  a  fine. 

237.  '  For  violating  the  paternal  bed,  let  the  mark  of  ■a.  female  part 
'  be  imprefTed  on  the  forehead  with  hot  iron  ;  for  drinking  fpirits,  a  vint- 

*  ner's  flag  ;  for  flealing  lacred   gold,  a  dog's  foot ;  for  murdering  a 
'  priefl,  thefgure  of  a.  headlefs  corpfe  : 

238.  '  With  none   to   eat  with  them,   with  none  to  facrifice  with 

*  them,  with  none  to  read  with  them,  with  none  to  be  allied  by  mar- 

*  riage  to  them,  abjedl  and  excluded  from  all  focial  duties,  let  them 

*  wander  over  this  earth  : 

23g.  *  Branded 
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239.  *  Branded   with    indelible   marks,    they   fhall    be   deferted   by 

*  their  paternal   and   maternal   relations,    treated   by   none   with  af- 

*  feftion,  received   by  none  with   refpe^l :    fuch  is   the  ordinance  of 

«  Menu. 

240.  '  Criminals  o/'all  the  clafiTes,  having  performed  an  expiation,  as 

*  ordained  by  law,   fhall   not   be   marked  on  the   forehead,  but  con- 
'  demned  to  pay  the  highefl:  fine  : 

241.  *  For  crimes  by  a  pricft,  ivho  had  a  good  charaSter  before  his  of- 

*  fence,  the  middle  fine  fhall  be  fet  on  him ;  or,  if  his  crime  was  pre- 

*  meditated,  he  fhall  be  banifhed  from  the  realm,  taking  with  him  his 

*  efFedls  and  his  family  ; 

242.  '  But    men   of  the   other   clafTes,   who  have   committed  thofe 

*  crimes,  though  without  premeditation,  fl:tall  be  flripped  of  all  their  pof- 

*  feflions  ;  and,  if  their  offence  was  premeditated,  fhall  be  corporally, 

*  or  even  capitally,  punifhed,  according  to  circumjiances. 

243.  *  Let  no  virtuous  prince  appropriate  the  wealth  of  a  criminal 

*  in  the  highefl  degree  ;  for  he,  who  appropriates  it  through  covetouf- 

*  nefs,  is  contaminated  with  the  fame  guilt : 

244.  •  Having  thrown  fuch  a  fine  into  the  waters,  let  him  offer  it  to 

*  Varuna;  or  let  him  beflow  it  on  fome  prieft  of  eminent  learning  in 

*  the  fcriptures  : 

245.  *  Varuna  is  the  lord  of  punifhment ;  he  holds  a  rod  even  over 

*  kings ;  and  a  priefl,  who  has  gone  through  the  whole  Veda,  is  equal  to 

*  a  fovereign  of  all  the  world, 

VOL.  III.  S  B  240.  '  Where 
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240.  '  Where  the  king  abftains  from  receiving  to  his  own  ufe  the 

*  wealth  of  fuch  offenders,  there  children  are  born  in  due  feafon  and 

*  enjoy  long  lives  ; 

247.  '  'There  the  grain  of  hufbandmen  rifes  abundantly,  as  it  was 

*  refpedively    fown ;    there  no  younglings  die,  nor  is  one  deformed 

*  animal  born. 

248.  *  Should  a  man  of  the  bafeft  clafs,  with  preconceived  malice, 
«  give  pain  to  Brdhmens,  let  the  prince  corporally  punifh  him  by  va- 

*  rious  modes,  that  may  raifc  terrour. 

249.  *  A  king  is  pronounced  equally  unjuft  in  releafing  the  man,  who 

*  deferves  punifhment,  and  in  punifhing  the  man,  who  deferves  it  not : 

*  he  is  juft,  who  always  inflids  the  punifhment  ordained  by  law. 

250.  *  Thefe  eftablifhed  rules  for  adminiftering  juftice,  between  two 

*  litigant   parties,   have    been  propounded  at  length   under   eighteen 

*  heads. 

251.  *  Thus  fully  performing  all  duties  required  by  law,  let  a  king 

*  feek  isjitb  juftice  to  poflefs  regions  yet  unpofTefled,  and,  when  they 

*  are  in  his  pofTeffion,  let  him  govern  them  well. 

252.  *  His  realm  being  completely  arranged  and  his  fortrefles  amply 

*  provided,  let  him  ever  apply  the  moft  diligent  care  to  eradicate  bad 

*  men  refembling  thorny  weeds,  as  the  law  dire6ls. 

253.  *  By  proteding  fuch  as  live  virtuoufly,  and  by  rooting  up  fuch 

*  as  live  wickedly,  thofe  kings,  whofe  hearts  are  intent  on  the  fecu- 

*  rity  of  their  people,  Ihall  rife  to  heaven. 

254.  *  Of 
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254.  *  Of  that  prince,  who  takes  a   revenue,   without   reftraining 

*  rogues,  the  dominions  are  thrown  into  diforder,  and  himfelf  fhall  be 

*  precluded  from  a  celellial  abode ; 

255.  *  But  of  him,  whofe  realm,  by  the  ftrength  of  his  arm,  is  de- 

*  fended  and  free  from  terrour,  the  dominions  continually  flourifh,  like 

*  trees  duly  watered. 

256.  *  Let  the  king,  whofe  emiflaries  are  his  eyes,  difcern  well  the 

*  two  forts  of  rogues,  the  open  and  the  concealed,  who  deprive  other 
'  men  of  their  wealth : 

257.  '  Open   rogues  are  they,  who   fubfifl:  by  cheating    in  various 
'  marketable  commodities  ;  and  concealed  rogues  are  they,  who  fleal 

*  and  rob  in  forefts  and  the  like  fecret  places. 

258.  *  Receivers  of  bribes,  extorters  of  money  by  threats,  debafers 

*  of  metals,    gameflers,    fortunetellers,    impofters,   and   profefTors    of 

*  palmiftry ; 

259.  '  Elcphantbreakers  and  quacks,  not  performing  what  they  en- 

*  gage  to  perform,  pretended  artifts,  and  fubtil  harlots  j 

200.  '  Thefe  and  the  like  thorny  weeds,  overfpreading  the  world, 

*  let  the  king  difcover  with  a  quick  fight,   and  others,    who   ad:   ill 

*  in    fecret ;  worthlefs    men,    yet   bearing    the   outward   figns   of  the 
'  worthy. 

201.  'Having  dete6led  them,  by  the  means  of  trafty  perfons  dif- 
'  guifed,  who  pretend  to  have  the  fame  occupation  with  them,  and  of 

*  fpies 
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*  fples  placed  in  feveral  flations,  let  him  bring  them  by  artifice  into  his 

*  power : 

2 02.  '  Then,  having  fully  proclaimed  their  refpedive  criminal  a6ts, 

*  let    the    king   inflidt    punishment  legally,   according  to    the  crimes 

*  proved ; 

2(53.  '  Since,  without  certain  punifhment,  it  is  impoffible  to  reflrain 

*  the  delinquency  of  fcoundrels  with  depraved  fouls,  who  fecretly  prowl 
'  over  this  earth. 

204.  *  Muchfrequented  places,  cifterns  of  water,  bake  houfes,   the 

*  lodgings  of  harlots,  taverns  and  viftualling  fhops,  fquares  where  four 

*  ways  meet,  large  well  known  trees,  aflemblies,  and  publick  fpedlacles ; 

205.  *  Old  courtyards,    thickets,  the  houfes  of  artifls,  empty  man- 

*  fions,  groves,  and  gardens  ; 

200.  *  Thefe  and  the  like  places  let  the  king  guard,  for  the  pre- 

*  vention  of  robberies,  with  foldiers,  both  ftationary  and  patroling,  as 

*  well  as  with  fecret  watchmen. 

207.  *  By  the  means  of  able  fpies,  once  thieves  but  reformed,  who, 

*  well  knowing  the  various  machinations  of  rogues,  alfociate  with  them 

*  and  follow  them,  let  the  king  dete<fl:  and  draw^  them  forth  : 

208.  '  On  pretexts  of  dainty  food  and  gratifications,   or  of  feeing 

*  fome  wife  prieft,  who  could  enjure  their  fuccefs,  or  on  pretence  of  mock 

*  battles  and  the  like  feats  of  ftrength,  let  the  fpies  procure  an  alTembly 

*  of  thofe  men. 

20g.  '  Such 
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269.  *  Such  as  refufe  to  go  forth  on  thofe  occafions,  deterred  by 

*  former  punifiments,    which  the  king  had  infli5led,    let  him  feize  by 

*  force,    and  put  to  death,  on  proof  of  their  guilty  with  their  friends 

*  and  kinfmen,  paternal  and   maternal,    if  proved  to  be  their  confe- 

*  derates. 

270.  *  Let  not  a  juft  prince  kill  a  man  convided  of  fimple  theft, 

*  unlefs  taken  with  the  malner  or  with  implements  of  robbery  ;  but 

*  any  thief,  taken  with  the  mainer,  or  with  fuch  implements,  let  him 

*  dellroy  without  hefitation  j 

271.  *  And  let  him  flay  all  thofe,  who  give  robbers  food  in  towns, 

*  or  fupply  them  with  implements,  or  afford  them  fhelter. 

272.  '  Should  thofe  men,  who  are  appointed  to  guard  any  diflrids, 

*  or   thofe  of  the  vicinity,  who  were  employed  for  that  purpofe,  be 

*  neutral  in  attacks  by  robbers  and  inadiive  in  feizing  them,  let  him 

*  inflantly  punifh  them  as  thieves. 

273.  *  Him,  who  lives  apparentlyhy  the  rules  of  his  clafs,  but  really 
'  departs  from  thofe  rules,  let  the  king  feverely  punifh  by  fine,  as  a 

*  wretch,  who  violates  his  duty. 

274.  '  They,  who  give  no  affiftance  on  the  plundering  of  a  town, 

*  on  the  forcible  breaking  of  a  dike,  or  on  feeing  a  robbery  on  the 

*  highway,  fhall  be  banifhed  with  their  cattle  and  utenfils. 

275.  *  Men,  who  rob  the  king's  treafure,  or  obflinately  oppofe  his 
«  commands,   let  him  deflroy  by  various  modes  of  jufl  punifhment ; 

*  and  thofe,  who  encourage  his  enemies. 

270.  *  Of 
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2/0.  '  Of  robbers,  who  break  a  wall  or  partition,  and  comreiit  theft 

*  in  the  night,  let  the  prince  order  the  hands  to  be  lopped  off,   and 

*  themfelves  to  be  fixed  on  a  fharp'ftake. 

277.  '  Two  fingers  of  a  cutpurfe,  the  thumb  and  the  index,  let  him. 

*  caufe  to  be  amputated  on   his  firft  convidlion  ;    on  the  fecond,  one 

*  hand  and  one  foot ;  on  the  third,  he  fhall  fuffer  death. 

278.  *  Such,  as  give  thieves  fire,   fuch  as  give  them  food,   fuch  as 

*  give  them  arms  and  apartments,  and  fuch  as  knowingly  receive  a 

*  thing  flolen,  let  the  king  punifh  as  he  would punijh  a  thief. 

279.  '  The  breaker  of  a  dam  to  fecure  a  pool,  let  him  punifh  by  long 

*  immerfion  under  water,  or  by  keen  corporal  fuffering ;  or  the  offender 

*  (hall  repair  it,  but  mufl  pay  the  highefl  mul(5l. 

280.  *  Thofe,  who  break  open  the  treafury,  or  the  arfenal,   or  the 
<  temple  of  a  deity,  and  thofe,  who  carry  off  royal  elephants,  horfes,  or 

*  cars,  let  him  without  hefitation  deflroy. 

281.  •  He,  who  fhall  take  away  the  water  of  an  ancient  pool,  or 
'  fhall  obftru(Sl  a  watercourfe,  muft  be  condemned  to  pay  the  loweft 

*  ufual  amercement. 

282.  '  He,  who  fhall  drop  his  ordure  on  the  king's  highway,  ex- 

*  cept  in  cafe  of  necefiity,  fhall  pay  two  panas  and  immediately  remove 

*  the  filth; 

283.  '  But  a  perfon  in  urgent  neceffity,  a  very  old  man,  a  pregnant 

*  woman,  and  a  child,  only  deferve  reproof,  and  fhall  clean  the  place 
'  themfelves :  that  is  a  fettled  rule. 

284.  '  All 
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284.  *  All  phyficians  and  furgeons  ading  unfkilfully  in  their  feveral 
'  profeffions,   muft  pay  for  injury  to  brute  animals  the  loweft,  but  for 

*  injury  to  human  creatures  the  middle,  amercement. 

285.  *  The  breaker  of  a  footbridge,    of  a  publick  flag,  of  a  pali- 

*  fade,  and  of  idols  made  of  clay,  fhall  repair  what  he  has  broken,  and 
'  pay  a  mul6l  of  five  hundred /><^«^^J•. 

286.  '  For  mixing  impure  with  pure  commodities,  for  piercing  fine 
'  gems,  as  diamonds  or  rubies,  and  for  boring  pearls  or  inferiour  gems 

*  improperly,    the  fine  is  the  loweft  of  the  three  ;   but  damages  muji 

*  always  be  paid. 

287.  *  The  man,  who  fhall  deal  unjuftly  with  purchafers  at  a  fair 

*  price  by  delivering  goods  of  lefs  value,  or  (hall  fell  at   a   high  price 

*  goods  of  or  dietary  value,  fliall  pay  according  to  circumfances,  the  loweft 

*  or  the  middle  amercement. 

288.  '  Let  the  king  place  all  prifons  near  a  public  road,  where  of- 

*  fenders  may  be  feen  wretched  or  disfigured. 

289.  •  Him,  who  breaks  down  a  publick  wall,  him,  who  fills  up  a 

*  publick  ditch,  him,  who  throws  down  a  publick  gate,  the  king  fhall 

*  fpeedily  banifli. 

290.  '  For  all  facrifices  to  deftroy  innocent  men,  the  punifhment  is 

*  a  fine  of  two  hundred  panas ;    and  for  machinations  with  poifonous 

*  roots,  and  for  the  various  charms  and  witcheries  intended  to  kill,  by 

*  perfons  not  effedtlng  their  purpofe. 

291.  *  The  feller  of  bad  grain  for  good,  or  of  good  feed  placed  at 

*  the  top  of  the  bag,  to  conceal  the  bad  below ^  and  the  deftroyer  of  known 

*  landmarks, 
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'  landmarks,    muft  fufFer  fuch  corporal  punifhment  as  will  disfigure 
'  them  ; 

2Q2.  '  But  the  moft  pernicious  of  all  deceivers  is  a  goldfmith,  who 
'  commits  frauds:  the  king  fhall  order  him  to  be  cut  piecemeal  with 

*  razors. 

293.  '  For  flealing  implements  of  hufbandry,  weapons,  and  pre- 
'  pared  medicines,  let  the  king  award  punilhmcnt   according  to  the 

*  time  and  according  to  their  ufe. 

294.  *  The  king,   and  his  council,    his  metropolis,   his  realm,  his 

*  treafure,  and  his  army,  together  with  his  ally,  are  the  itvzw  mem- 

*  bers  of  his  kingdom ;  whence  it  is  called  Septanga  : 

295.  *  Among  thofe  feven  members  of  a  kingdom,   let  him  con- 

*  fider  the  ruin  of  the  firfl,  and  fo  forth  in  order,  as  the  greateft  ca- 

*  lamityi 

296.  '  Yet,  in  a  fevenparted  kingdom  here  below,   there  is  no  fu- 

*  premacy  among  the  feveral  parts,   from  any  preeminence  in  ufeful 

*  qualities :  but  all  the  parts  muft  reciprocally  fupport  each  other,  like 

*  the  three  ftaves  of  a  holy  mendicant : 

297.  '  In  thefe  and  thofe  adls,  indeed,  this  and  that  member  may 

*  be  diftlnguifhed ;  and  the  member,  by  which  any  affair  is  tranfaded, 

*  has  the  preeminence  in  that  particular  affair. 

298.  '  When  the  king  employs  emifTaries,  when  he  exerts  power, 

*  when  he  regulates  publick  bufinefs,   let  him  invariably  know  both  his 

*  own  ftrength  and  that  of  his  enemy, 

299.  *  With 
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299.  *  With  all  their  feveral  diftreiTes  and  vices  :  let  him  then  begin 

*  his  operations,  having  maturely  conlidered  the  greater  and  lefs  im- 
■*  portance  of  particular  acts  : 

300.  *  Let  him,  though  frequently  difappointed,  renew  his  operations, 

*  how  fatigued  foever,  again  and  again  ;  fince  fortune  always  attends 

*  the  man,  who,  having  begun  ivellj  flrenuoufly  renews  his  efforts. 

301.  '  All  the  ages,  called  Satya,   Tre'ta,  Dwdpara,  and  Cali,  de- 

*  pend  on  the  condud:  of  the  king ;  who  is  declared  in  turn  to  repre- 
'  fent  each  of  thofe  ages : 


302.  '  Sleeping,  he  is  the  Cali  age  ;  waking,  the  Dwdpara  ;  exertin 
himfelf  in  adlion,  the  tretd  ;  living  virtuoufly,  the  Satya. 


303.  '  Of  Indra,  of  Su'rya,  of  Pavana,  of  Yama,  of  Varuna, 

*  of  Chandra,  of  Agni,  and  of  Prit'hivI,  let  the  king  emulate  the 

*  power  and  attributes. 

304.  *  As  Indra   Iheds   plentiful   fhowers   during  the   four   rainy 

*  months,    thus  let  him,    ading  like  the  regent  of  clouds,   rain  juft 

*  gratifications  over  his  kingdom  : 

305.  *  As  Su'rya  with  ftrong  rays  draws  up  the  water  during  eight 

*  months,  thus  let  him,  performing  the  funftion  of  the  fun,  gradually 

*  draw  from  his  realm  the  legal  revenue : 

306.  *  As  Pavana,  when  he  moves,  pervades  all  creatures,  thus  let 

*  him,  imitating  the  regent  of  wind,  pervade  all  places  by  his  concealed 

*  emifTaries  : 

VOL.  in.  3  e  307.  *  As 
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307.  •  As  Yama,  at  the  appointed  time,  punifhcs  friends  and  foes, 

*  or  thofe  who  revere,  and  thofe  who  contemn,  him,  thus  let  the  king,  re- 

*  fembhng  the  judge  of  departed  fpirits,  punilh  ofFending  fubjedls  ; 

308.  '  As  Varuna  moft  aflurcdly   binds  the  guilty  in  fatal  cords, 

*  thus  let  him,    reprcfenting  the  genius  of  water,    keep  offenders  in 
'  clofe  confinement : 

3og.  '  When   the  people  are  no  lefs  delighted  on  feeing  the  king, 

*  than  on  feeing  the  full  moon,  he  appears  in  the  charaftcr  of  Chan- 


310.  '  Againft  criminals  let  him  ever  be  ardent  in  wrath,  let  him  be 

*  fplendid  in  glory,  let  him  confume  wicked  miniilers,  thus  emulating 

*  the  fundions  of  Agni,   regent  of  fire. 

311.  *  As  Prit'hivi  fupports  all  creatures  equally,  thus  a  king,  fuf- 

*  taining  all  fubjedls,  refembles  in  his  office  the  goddefs  of  earth. 

312.  '  Engaged  in  thcfe  duties  and  in  others,  with  continual  aftivity, 

*  let  the  king  above  all  things  reftrain  robbers,  both  in  his  own  terri- 
'  tories  and  in  thofe  of  other  princes,  from  which  they  come,  or  in  which 
'  they  feek  refuge. 

313.  *  Let  him   not,  although    in   the  greateft  diflrefs  for  money^ 

*  provoke  Brahmens  to  anger  by  taking  their  property ;   for  they,  once 

*  enraged,  could   immediately  by  facrifices  and  imprecations  dcftroy  him 

*  with  his  troops,  elephants,  horfes  and  cars. 

314.  '  Who,   without  pcrifliing,  could  provoke  thofe  holy  men,  by 

*  whom,  that  is,  by  whofe  ancejlors,  under  Brahma',  the  alldcvouring 

'  fire 
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*  fire  was  created,  the  fea  with  waters  not  drinkable,  and  the  moon 
with  its  wane  and  increafc  ? 


315.  *  What  prince  could  gain  wealth  by  opprefling  thofe,  who,  if 

*  angry,  could  frame  other  worlds  and  regents  of  worlds,  could  give 

*  being  to  new  gods  and  mortals  ? 

316.  '  What  man,  defirous  of  life,  would  injure  thofe,  by  the  aid  of 

*  whom,  that  is,  by  whofe  oblations,  worlds  and  gods  perpetually  fubfiftj 

*  thofe,  who  are  rich  in  the  learning  of  the  Fedaf 

317.  *  A  Brahmen,  whether  learned  or  ignorant,  is  a  powerful  di- 

*  vinity;  even  as  fire  is  a  powerful  divinity,  whether  confecrated  or 

*  popular. 

318.  *  Even  in  places  for  burning  the  dead,  the  bright  fire  is  un- 

*  defiled  ;  and,  when  prefented  with  clarified  butter  at  fuhfequent  facri- 

*  fices,  blazes  again  with  extreme  fplendour : 

319.  '  Thus,  although  Brahmens  employ  themfelves  in  all  forts  of 

*  mean  occupation,   they  muft  invariably  be  honoured ;   for  they  are 

*  fomething  tranfcendently  divine. 

320.  *  Of  a  military  man,  who  raifes  his  arm  violently  on  all  occa- 

*  fions  againft  the  prieftly  clafs,  the  pried  himfelf  fhall  be  the  chaftifer* 

*  fince  the  foldier  originally  proceeded  from  the  Brahmen. 

321.  '  From  the  waters  arofe  fire ;  from  the  prieft,  the  foldier  j  from 

*  (lone,   iron  :   their  allpenetrating  force  is  inefFedual  in  the   places, 

*  whence  they  refpe(3:ively  fprang. 

322.  '  The 
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322.  '  The  military  clafs  cannot  piofper  without  the  facerdotal,  nor 

*  can  the  facerdotal  be  raifed  without  the  military  :  both  claffes,  by 

*  cordial  union,  are  exalted  in  this  world  and  in  the  next. 

323.  '  Should  the  king  6e  near  his  end  through  fome  incurable  difeafe., 

*  he  muft  bcftow  on  the  priefts  all  his  riches  accumulated  from  legal 

*  fines  ;  and,  having  duly  committed  his  kingdom  to  his  fon,  let  him 

*  feek  death  in  battle,  or,  if  there  be  no  war,  by  ahfiaining  from  food. 

324.  *  Thus  conducing  himfelf,   and  ever  firm   in  difcharging  his 

*  royal  duties,  let  the  king  employ  all  his  minifters  \\\  atls  beneficial  to 

*  his  people. 

325.  *  Thefe  rules  for  the  condudl  of  a  military  man  having  been 

*  propounded,  let  mankind  next  hear  the  rules  for  the  commercial  and 

*  fervile  claffes  in  due  order. 

326.  *  Let  the  Faifya,    having  been  girt  with  his  proper  facrificial 

*  thread,  and  having  married  an  equal  wife,  be  always  attentive  to  his 

*  bufinefs  of  agriculture  and  trade,  and  to  that  of  keeping  cattle  ; 

327.  *  Since  the  lord  of  created  beings,  having  formed  herd,    and 

*  flocks,  intrufled  them  to  the  care  of  the  Vaifya,  while  he  intrufled 

*  the  whole  human  fpecies  to  the  Brahmen  and  the  Cfiatriya  : 

328.  '  Never  mufl  a  Fai/ya  be  difpofed  to  fay,  "  I  keep  no  cattle  ;" 

*  nor,  he  being  willing  to  keep  them,  mufl  they  by  any  means  be  kept 

*  by  men  of  another  clafs. 

320.  *  Of  gems,  pearls,  and  coral,  of  iron,  of  woven  cloth,  ofper- 
•*  fumes  and  of  liquids,  let  him  well  know  the  prices  both  high  and  low: 

330.  *  Let 
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330.  *  Let  him  be  Ikilled  likewife  ia  the  time  and  manner  of  fowing 

*  feeds,  and  in  the  bad  or  good. qualities  of  land  ;  let  him  alfo  perfedly 

*  know  the  correal  modes  of  mcafuring  and  weighing, 

331.  '  The  excellence  or  defeds  of  commodities,  the  advantages  and 

*  difadvantages  of  different  regions,  the  probable  gain  or  lofs  on  vendi- 

*  ble  goods,  and  the  means  of  breeding  cattle  with  large  augmenta- 
'  tion  : 


332.  •  Let  him  know  the  juft  wages  of  fervants,  the  various  dialeds 

*  of  men,  the  beft  way  of  keeping  goods,  and  whatever  elfe  belongs  to 

*  purchafe  and  fale. 

333.  '  Let  him  apply  the  moft  vigilant  care  to  augment  his  wealth 

*  by  performing  his  duty  ;   and,   with  great  folicitude,   let  him  give 

*  nourilhment  to  all  fentient  creatures. 

334.  '  Servile  attendance  on  Brdhmens  learned  in  the  Veda^  chiefly 

*  on  fuch  as  keep  houfe  and   are  famed  for  virtue,    is  of  itfelf  the 

*  higheft  duty  of  a  Sudra,  and  leads  him  to  future  beatitude : 

335.  *  Pure  in  body  and  mind,  humbly  ferving  the  three  higher  clafTes, 

*  mild  in   fpeech,    never  arrogant,  ever  feeking  refuge   in   Brdhmens 

*  principally,  he  may  attain  the  mofl:  eminent  clafs  in  another  tranfmi- 

*  gration. 

330.  *  This  clear  lyftem  of  duties  has  been  promulgated  for  the  four 

*  clafTes,  when  they  are  not  in  diftrefs   for  fubliflence ;  now  learn  iu 
'  order  their  feveral  duties  in  times  of  neceffity.' 


(    383    ) 

CHAPTER  THE  TENTH. 

On  the  inixed  Clajfes ;  and  on  Times  of  Dtjirefs. 


1 .  *  JL^ET  the  three  twiceborn  clafles,  remaining  firm  in  their  fe- 

*  veral  duties,  carefully  read  the  Veda  ;  but  a  Brahmen  muft  explain  it 

*  to  them,  not  a  man  of  the  other  two  claffes :  this  is  an  eftablifhed 

*  rule. 

2.  '  The  Brahmen  muft  know  the  means  of  fubfiftence  ordained  by 

*  law  for  all  the  claffes,  and  muft  declare  them  to  the  reft  :  let  himfelf 

*  likewife  aft  in  conformity  to  law. 

3.  '  From  priority  of  birth,  from  fuperiority  of  origin,  from  a  more 

*  exa6t  knowledge  of  fcripture,  and  from  a  diftindion  in  the  facrificial 

*  thread,  the  Brahmen  is  the  lord  of  all  claffes. 

4.  '  The  three  twiceborn  claffes  are  the  facerdotal,  the  military,  and 

*  the  commercial ;  but  the  fourth,  or  fervile,  is  onceborn,  that  is,  has 

*  nofecond  birth  from  the  gayatri,  and  wears  no  thread:  nor  is  there  a 

*  fifth  pure  clafs. 

5.  '  In  all  claffes  they,  and  they  only,  who  are  born,  in  a  direft  order, 
of  wives  equal  in  clafs  and  virgins  at  the  time  of  marriage,  are  to  be 

*  confidered  as  the  fame  in  clafs  with  their  fathers : 

0.  '  Sons, 
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0.  '  Sons,  begotten  by  twiceborn  men,  on  women  of  the  clais  next 

*  immediately  below  them,  wife  legiflators  call  fimilar,  not  thefame^  iii 

*  clafs  with  their  parents,  becaufe  they  are  degraded,  to  a  middle  rank 

*  betiveen  both,  by  the  lownefs  of  their  mothers  :  they  are  named  in  order ^ 

*  Murdhabhifhida,  Mahifliya,  and  Carana,  or  Cayaft'ha ;  and  their  fe~ 
'  veral  employments  are  teaching  ?nilitary  exercifes ;  mujick,  ajlronomy,  and 

*  keeping  herds  ;  and  attendance  on  princes. 

7.  *  Such   is  the  primeval  rule  for  the  fons  of  women  one  degree 

*  lower  than  their  hujbands :  for  the  fons  of  women  two  or  three  dc- 

*  grees  lower,  let  this  rule  of  law  be  known. 

8.  '  From  a  Brahmen,  on  a  wife  of  the  Vaifya  clafs,  is  born  a  fon 

*  called  Ambajlot' hay  or  Vaidya,  on  a  Sudra  wife  a  Nifidda,  named  alfo 

*  Pdrafava  : 

9.  *  From  a  CJJjatriya,  on  a  wife  of  the  Sudra  clafs,   fprings  a  crea- 

*  ture,  called  Ugra,  with  a  nature  partly  warlike  and  partly  fervile, 

*  ferocious  in  his  manners,  cruel  in  his  ads. 

10.  '  The  fons  o{  a  Brahmen  by  women  o/"  three  lower  claifcs,  of  a 

*  CJlmtriya  by  women  of  two,   and  of  a  Vaifya  by  one  lotjoer  clafs,   are 

*  called  apafaddh,  or  degraded  below  their  fathers. 

1 1.  *  From  a  CJhatJ-iya,  by  a  Brdhmeni  wife,  fprings  a  Suta  by  birth; 

*  from  a  Vaifya,  by  a  military  or  faccrdotal  wife,    fpring  a  Mdgadha 

*  and  a  Vaideha. 

12.  '  From  a  Sudra,  on  women  of  the  commercial,  military,  and 
'  prieflly  clafTes,   are  born  fons   of  a  mixed  breed,   called   Ayogava, 

*  CJloattrl,  and  Chanddla^  the  loweft  of  mortals. 

13.  *  As 
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13.  *  As  the  Ambafifha  and  Ugra,  bora  in  a  dired  order  with  one 

*  clafs  between  thofe  of  their  parents,  are  confidered  in  law,  fo  are  the 

*  CJJoattri  and  the  Faideha,    born  in  an  inverfe  order  with  one  inter' 

*  mediate  clafs  ;  and  all  four  may  be  touched  without  impurity. 

14.  •  Thofe    fons  of  the  twiceborn,  who  are    begotten   on  women 

*  without  an  interval  (Antara)  between  the  claffcs  mentioned  in  order, 

*  the  wife  call  Anantaras,  giving  them  a  difiinSl  name  from  the  lower 
'  degree  of  their  mothers. 

15.  *  From   a  Brahmen,  by  a  girl  of  the   Ugra  tribe,  is  born  aa 

*  A'vnta  ;   by  one  of  the  Ambafha  tribe,  and  A'bhira ;  by  one  of  the 

*  A'yogava  tribe,  a  Dhigvana. 

16.  '  The  A'yogava,  the  Cpattrt,  and  the  Chandala,  the  loweft  of 

*  men,  fpring  from  a  Sudra  in  an  inverfe  order  of  the  claJJ'es,  and  are, 

*  therefore^  all  three  excluded  ^ro/w  the  performance  of  obfequies  to  their 

*  ancejlors  : 

17.  *  From  a  Vaifya  the  Mdgadha  and  Faideha,  from  a  CJhatriya  the 

*  Suta  only,   are  born  in  an  inverfe  order  j  and  they  are  three  other 

*  fons  cxcXvidcdi  from  funeral  rites  to  their  fathers. 

18.  '  The  fon  of  a  Nifidda,  by  a  woman  of  the  Sudra  clafs,  is  by 

*  tribe  a  Puccafa-,  but  the  fon  of  a  Sudra  by  a  Nijhddl  woman,  is 

*  named  Cuccutaca. 

ig.  *  One,  born  of  a  CJhattrt  by  an  Ugrd,  is  called  Swapdca  ;  and 

*  one,  begotten  by  a  Vaidiha  on  an  Ambafhtlii  wife,  is  called  Vena. 

VOL.  III.  3D  20.  *  Thofe, 
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20.  *  Thofe,  whom  the  twiceborn  beget  on  women  of  equal  clafTes, 

*  but  who  perform  not  the  proper  ceremonies  of  affuming  the  thready 

*  and  the   likcy    people   denominate    Vrdtyas,   or    excluded   from    the 

*  gdyatri. 

21.  •  From  fuch  an  outcaft  Brdhmen  fprings  a  fon  of  a  fmful  nature, 

*  who  in  different  countries  is  named  a  Bhurjacantaca,  an  A'vantya,  a 

*  Vdtadhdna^  a  Pujhpadba^  and  a  Saic'ha: 

22.  *  From  fuch  an  outcaft  CJhatriya  comes  a  fon  called  a  yhalla, 

*  a  Malla,  a  Nich'hiviy  a  Nata,  a  Carana,  a  C'hafa^  and  a  Dravira : 

23.  *  From  fuch  an  outcaft  Vaifya  is  born  a  fon  called  Sudhanwan^ 

*  Chdryat  Cdrujha,  Vijanman,  Maitra,  and  Satwata. 

24.  *  By  Intermixtures  of  the  claffes,  by  their  marriages  with  wo- 

*  men  who  ought  not  to  be  married,  and  by  their  omiffion  of  pre- 

*  fcribed  duties,  impure  clafles  have  been  formed. 

25.  *  Those  men  of  mingled  births,  who  were  born  in  the  inverfe 

*  order  of  claffes,  and  who  intermarry  among  themfelves,  I  will  now 

*  compendioufly  defcribe. 

26.  *  The  Suta,  the  Vaideha,  and  the  Chanddla,  that  loweft  of  mor- 

*  tals,  the  Mdgadha,  the  CJhattri  by  tribe,  and  the  A'yogava^ 

27.  '  Thefe  fix  beget  fimilar  fons  on  women  of  their  own  clafles,  or 
«  on  women  of  the  fame  clafs  with  their  mothers  ;  and  they  produce 

*  the  like  from  women  of  the  two  higheft  clafles,  and  of  the  loweji : 

28.  *  As 
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28.  *  As  a  twiceborn  fba  may  fpring  from  a  Brahmen  by  women 
'  of  two  clafTes  out  of  three,  a  Jimilar  fon,  when  there  is  no  mterval, 

*  and  an  equal  fon  from  a  woman  of  his  own  clafs,  it  is  thus  in  the  cafe 
'.  of  the  low  tribes  in  order. 

29.  *  Thofe  fix  beget,  on  women  of  their  own  tribes,  reciprocally, 
'  very  many  defpicable  and  abjed;  races  even  more  foul  than  their 
'  begetters. 

30.  *  Even  as  a  Sudra  begets,  on  a  Brdhmeni  woman,  a  fon  more  vile 
'  than  himfclf,  thus  any  other  low  man  begets,  on  "woman  of  the  four 
'  clafles,  a  fon  yet  lower. 

31.*  The    fix   low   clafles,    marrying   inverfely,   beget   fifteen    yet 

*  lower  tribes,  the  bafe  producing  ftill  bafer ;  and  in  a  direH  order  they 

*  produce  fifteen  more. 

32.  *  A  Dafyu,  or  outcaft  of  any  pure  clafs,  begets  on  an  A'yogavi 

*  woman  a  Sairindhra,  who  fhould  know  how  to  attend  and  to  drefs 

*  his  mafter ;  though  not  a  flave,  he  muft  live  by  flavifh  work,  and 

*  may  alfo  gain  fubfiflence  by  catching  wild  beafts  in  toils  : 

33.  '  A   Vaidiha  begets   on    her   a    fweetvoiced   Maitreyaca,    who, 

*  ringing  a  bell  at  the  appearance  of  dawn,  continually  praifcs  great 

*  men  : 

34.  *  A  NiJJmda  begets  on  her  a  Mdrgava,  or  Ddfa,  who  fubfifts  by  his 

*  labour  in  boats,  and  is  named  Caherta  by  thofe,  who  dwell  in  Arya- 

*  "verta,  or  the  land  of  the  venerable. 

35.  *  Thofe 
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35.  *  Thofe  three  of  a  bafe  tribe  are  feverally  begotten  on  A'yogavi 

*  women,  who  wear  the  clothes  of  the  deceafed  and  eat  reprehenfible 

*  food. 

36.  *  From  a  Nifidda  fprings  by  a  woman  of  the  Vaideha  tribe,  a 

*  Cdrdvara,  who  cuts  leather,  and  from  a  Vaideha  f^jring  by  women  of 

*  the  Caravara  and  Nifhada  cajls,  an  yindhra  and  a  Meda,  who  muft 

*  live  without  the  town. 

37.  *  From  a  Chanddia,  by  a  Vaideht  woman,  comes  a  Pdndufopdca, 

*  who  works  with  cane  and  reeds  ;  and  from  a  Nijhdda,  an  Ahindica, 

*  who  a6ts  as  a  jailor. 

38.  *  From  a  Chanddia,  by  a  Puccasi  woman,  is  born  a  Sopdca,  who 

*  lives  by  punifhing  criminals  condemned  by  the  king,  a  finful  wretch 

*  ever  defpifed  by  the  virtuous. 

39.  '  A  Nijhddt  woman,  by  a  Chanddia,  produces  a  fon  called  Antya- 

*  'vafayin,  employed  in  places  for  burning  the  dead,  contemned  even  by 

*  the  contemptible. 

40.  *  Thefe,  among  various  mixed  clafles,  have  been  defcribed  by 

*  their  feveral  fathers  and  mothers  ;  and,  whether  concealed  or  open, 

*  they  may  be  known  by  their  occupations. 

41.  *  Six  fons,  three  begotten  on  women  of  the  fame  clafs,  and  three 

*  on  women  of  lower  clafles,  muft  perform  the  duties  of  twiceborn 

*  men  ;  but  thofe,  who  are  born  in  an  inverfe  order,  and  called  lowborn, 

*  are  equal,  in  refpe<5l  of  duty,  to  mere  Sudras. 

42.  *  By 
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42.  *  By  the  force  of  extreme  devotion  and  of  exalted  fathers,  all 

*  of  them  may  rife  in  time  to  high  birth,  as  by  the  reverfe  they  may 

*  fink  to  a  lower  flate,  in  every  age  among  mortals  in  this  inferiour 

*  world. 

43.  'The  following  races  of  Cfiatriyas,  by  their  omiffion  of  holy 

*  rites  and  by  feeing  no  Brdhmens,  have   gradually  funk  among  men 

*  to  the  loweft  of  the  four  clafTes  : 

44.  *  Paund'racas,    Odras,    and  Draviras ;  Cambojas,   Tavanas,  and 

*  Sacas ;  PdradaSf  Pah  lavas,  Chinas,  Cirdtas,  Deradas,  and  C'hafas. 

45.  '  All  thofe  tribes  of  men,  who  fprang  from  the  mouth,  the  arm, 

*  the  thigh,  and  the  foot  of  Brahma',   but  who  became  outcafts  by 

*  having  negleSled  their  duties,  are  called  Dafyiis,  or  plunderers^  whether 

*  they  Ipeak  the  language  of  Mlechclihas,  or  that  of  A'ryas. 

46.  '  Those  fons  of  the  twiceborn,  who  are  faid  to  be  degraded, 

*  and  who  are  confidered  as  lowborn,  fhall  fubfift  only  by  fuch  employ- 

*  ments,  as  the  twiceborn  defpife. 

47.  *  Sutas   muft   live  by    managing  horfes  and  by  driving  cars  ; 

*  AmbaJJofhas,  by  curing  diforders  ;     Vaidehas,  by  waiting  on  women  j 

*  Mdgadhas,  by  travelling  with  merchandize  ; 

48.  '  Nijliddas,  by  catching  fifhj  an  A'yogava,  by  the  work  of  a  car-  , 
'  penter ;  a  Meda,  an  Andhra,  and  (the  fons  of  a  Brahmen  by  wives  of 

*  the  Vaidiha  and  Ugra  clafles,  refpedtively  called)  a  Chunchu  and  a 

*  Madgu,  by  (laying  beafls  of  the  forell ; 


49. 
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40.  '  A  CJhattri,  an  Ugra,  and  a  Puccafa,  by  killing  or  confining 
'  fuch  animals  as  live  in  holes :  Dhigvanas,  by  felling  leather  ;  Venas^ 

*  by  flriking  mulical  inftruments  : 

50.  '  Near  large  publick  trees,  in  places  for  burning  the  dead,  on 

*  mountains,  and  in  groves,  let  thofe  tribes  dwell,  generally  known, 
'  and  engaged  in  their  feveral  works. 

51.  '  The  abode  of  a  Chandala  and  a  Sivapdca  muft  be  out  of  the 
'  town  ;  they  muft  not  have  the  ufe  of  entire  vcflcls ;  their  fole  wealth 
'  muft  be  dogs  and  afTes  : 

52.  *  Their  clothes  muft  be  the  mantles  of  the  deceafed  ;  their  di(hes 

*  for  food,  broken  pots  ;  their  ornaments,  rufty  iron  ;  continually  muft 

*  they  roam  from  place  to  place  :, 

53.  '  Let  no  man,  who  regards  his  duty  religious  and  civil,  hold 

*  -any  intercourfe  with   them ;    let  their  tranfadions  be  confined   to 

*  themfelvcs,  and  their  marriages  only  between  equals : 

54.  *  Let  food  be  given  to  them  in  potftierds,  but  not  by  the  hands 
«  of  the  giver  ;  and  let  them  not  walk  by  night  in  cities  or  towns: 

55.  'By  day  they  may  walk  about  for  the  purpofe  of  work,  diftin- 

*  guiftied  by  the  king's  badges ;  and  they  fliall  carry  out  the  corpfe  of 

*  every  one,  who  dies  without  kindred  :  fuch  is  the  fixed  rule. 

5(5.  '  They  ftiall  always  kill  thofe,  who  are  to  be  flain  by  the  fentence 

*  of  the  law,  and  by  the  royal  warrant ;  and  let  them  take  the  clothes 
'  of  the  flain,  their  beds,  and  their  ornaments. 

57,  *  Him, 
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57.  *  Him,  who  was  born  of  a  finful  mother,  and  confequently  in 
(  a  low  clafs,  but  is  not  openly  known,  who,   though  worthlefs   in 

*  truth,  bears  the  femblance  of  a  worthy  man,  let  people  difcover  by  his 

*  a6ls : 

58.  '  Want  of  virtuous  dignity,  harfhnefs  of  fpeech,   cruelty,  and 

*  habitual  negled:  of  prefcribed  duties,   betray  in  this  world  the  fon 
'  of  a  criminal  mother. 

59.  '  Whether  a  man  of  debafed  birth  afTume  the  character  of  his 

*  father  or  of  his  mother,  he  can  at  no  time  conceal  his  origin : 

60.  '  He,  v/hofe  family  had  been  exalted,  but  whole  parents  were 

*  criminal  in  marrying,  has  a  bafe  nature,  accordhig  as  the  offence  of 

*  Ms  mother  was  sreat  or  fmall. 


a" 


61.  *  In  whatever  country  fuch  men  are  born,  as  dcftroy  the  purity 

*  of  the  four  clafles,  that  country  foon  perifhes  together  with  the  na- 

*  tives  of  it. 

62.  *  Defertion  of  life,  without  reward,  for  the  fake  of  preferving  a 

*  prieft  or  a  cow,  a  woman  or  a  child,  may  caufe  the  beatitude  of  thofe 

*  baleborn  tribes. 

63.  *  Avoiding   all   injury  to  animated  beings^    veracity,    abftinence 

*  from  theft,  and  from  unjujl  feizure  of  property,  cleanlinefs,  and  com- 

*  mand  over  the  bodily  organs,  form  the  compendious  fyftem  of  duty, 

*  which  Menu  has  ordained  for  the  four  clafTes. 

C4.  *  Should  the  tribe  fprung  from  a  Brahmen,  by  a  Sudra  woman, 

*  produce  a  fuccejjion  of  children  by  the  marriages  of  its  women  with 

*  other 
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'  other  Brdkmens,  the  low   tribe  fhall  be  railed  to  the  higheft  in  the 

*  feventh  generation. 

60.  'As  the  fon  of  a  Sudra  may  thus  attain  the  rank  of  a  Brahmen^ 

*  and  as  the  fon  of  a  Brahmen  may  fmk  to  a  level  with  Sudras,  even  fb 
'  mufl  it  be  with  him,  who  fprings  from  a  Cfiatriya  ;  even  fo  with 
'  him,  who  was  born  of  a  Vaifya. 

CO.  '  If  there  be  a  doubt,  as  to  the  preference  between  him,  who 

*  was  begotten  by  a  Brahmen  for  his  plcafure,  but  not  in  wedlock,  on  a 

*  Sudra  ^voman,  and  him,  who  was  begotten  by  a  Sudra  on  a  Brdh- 


C7.  *  Thus  is  it  removed  :  he,  who  was  begotten  by  an  exalted  man 

*  on  a  bafe  woman,  may  by  his  good  a6ls  become  refpeftable ;  but  he, 

*  who  was  begotten  on  an  exalted  woman  by  a  bafe  man,  muft  himfelf 

*  continue  bafe : 

C8.  '  Neither  of  the  two  (as  the  law  is  fixed)  fhall  be  girt  with  a 

*  facred  firing  ;  not  the  former,  becaufe  his  mother  \vas  low  ;  nor  the 

*  fecond,  becaufe  the  order  of  the  clafTes  was  inverted. 

69.  *  As  good  grain,  fpringing  from  good  foil,  is  in  all  refpe<5ls  ex- 

*  cellent,  thus  a  man,   fpringing  from  a  refpe(5i:able  father  by  a  re- 

*  fpcdtable  mother,  has  a  claim  to  the  whole  inftitution  of  the  twice- 

*  born. 

70.  *  Some  fages  give  a  preference  to  the  grain ;  others  to  the  field  ; 

*  and  others  confider  both  field  and  grain  ;  on  this  point  the  decifion 

*  follows : 

71.  *  Grain, 
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71.*  Grain,  call  into  bad  ground,   wholly  perifhes,  and  a  good  field 

*  with  no  grain  fown  in  it,  is  a  mere  heap  of  clods ; 

72.  '  But  fince,  by  the  virtue  of  eminent  fathers,  even  the  fons  of 

*  wild  animals,   as  Rifhyafringa,   and  othersy   have  been  transformed 

*  into  holy   men  revered   and  extolled,    the  paternal  fide,  therefore, 

*  prevails.  ^ 

73.  '  Brahma'  himfelf,  having  compared  a  Sudra,  who  performs 

*  the   duties    of  the   twiceborn,    with   a   twiceborn   man,    who   does 

*  the  adls  of  a  Siidra,  faid  :   "  Thofe  two  are  neither  equal  nor  un- 
**  equal,"   that  is,  they  are  neither  equal  in  rank,  nor  unequal  in  bad 

*■  conduSl. 

74.  *  Let  fuch  Brahmens  as  are  intent  on  the  means  of  attaining  the 

*  fupreme  godiiead,  and  firm  in  their  own  duties,  completely  perform 

*  in  order,  the  fix  following  adls : 

75.  '  Reading  the  Fedas,  and  teaching  others  to  read  them,  facri- 

*  ficing,  and  affilling  others  to  facrifice,  giving  to  the  poor,  if  them/elves 
*■  have  enough,  and  accepting  gifts  from  the  virtuous,  if  themfehes  are 

*  poor,  are  the  fix  prefcribed  ads  of  the  firftborn  clafs  ; 

7O.  *  But,  among  thofe  fix  afts  of  a  Brahmen,  three  are  his  means  of 

*  fubfifiience  ;   affifiiing  to  facrifice,  teaching  the  Vedas,  and  receiving 

*  gifts  from  a  purehanded  giver. 

77.  '  Three  a£ls  of  duty  ceafe  with  the  Brahmen,  and  belong  not  to 

*  the  CJIiatriya ;    teaching  the  Vedas,    officiating  at  a  facrifice,  and, 

*  thirdly,  receiving  prefents : 

VOL.  HI.  3  E  7S.  '  Thofe 
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78.  *  Thofe  three  are  alfo  (by  the  fixed  rule  of  law)  forbidden  to  the 
'  Vaifya ;  fince  Menu,  the  lord  of  all  men,  prefcribed  not  thofe  a6ls 
'  to  the  two  clajjes^  military  and  cotnmercial. 

79.  *  The  means  of  fubfiftence,  peculiar  to  the  Cpatriya,  are  bearing 

*  arms,  either  held  for  ftriking  or  miflile;  to  the  Vaifya,  merchandize, 

*  attending  on  cattle,  and  agriculture  :  but  with  a  view  to  the  next  life 

*  the  duties  of  both  are  almfgiving,  reading,  facrificing. 

80.  *  Among  the  feveral  occupations  for  gaining  a  livelihood  the  moft 

*  commendable  refpedlively  for  the  facerdotal,  military,  and  mercantile 

*  clafles,  are  teaching  the  Veda,  defending  the  people,  and  commerce 

*  or  keeping  herds  and  flocks. 

81.  *  Yet  a  Brahmen,  unable  to  fubfifl  by  his  duties  jufl  mentioned, 

*  may  live  by  the  duty  of  a  foldier ;  for  that  is  the  next  in  rank. 

82.  'If  it  be  alked,  how  he  muft  live,  fhould  he  be  unable  to  get 

*  a  fubfiftence  by  either  of  thofe  employments ;  the  anfwer  is,  he  may 

*  fubfift  as  a  mercantile  man,  applying  himfelf  in  perfon  to  tillage  and 

*  attendance  on  cattle  : 

83.  '  But  a  Brdhfnen  and  a  Cfhatriya,  obliged  to  fubfift  by  the  a<5ts 

*  of  a  Vaifya,  muft  avoid  with  care,  if  they  can  live  by  keeping  herds,  the 

*  bufinefs  of  tillage,  which  gives  great  pain  to  fentient  creatures,  and 

*  is  dependant  on  the  labour  of  others,  as  bulls  and fo  forth. 

84.  '  Some  are  of  opinion,  that  agriculture  is  excellent ;  but  it  is  a 

*  mode  of  fubfiftence,  which  the  benevolent  greatly  blame  ;  for  the 
'  ironmouthed  pieces   of  wood  not  only  wound    the    earth,    but   the 

*  creatures  dwelling  in  it. 

85.  '  If, 
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85.  '  If,  through  want  of  a  virtuous  livelihood,  they  cannot  follow 

*  laudable  occupations,  they  may  then  gain  a  competence  of  wealth  by 

*  felling  commodities  ufually  fold  by  merchants,  avoiding  what  ought 

*  to  be  avoided  : 

86.  *  They  muft  avoid  felling  liquids  of  all  forts,  dreffed  grain,  feeds 

*  of  tila^  ftones,  fait,  cattle,  and  human  creatures  ; 

87.  *  All  woven  cloth  dyed  red,  cloth  made  oi  fana,  o?  cjhumd  bark, 

*  and  of  wool,  even  though  not  red ;  fruit,  roots,  and  medicinal  plants; 

88.  '  Water,  iron,  poifon,  flefhmeat,  the  moonplant,  and  perfumes 

*  of  any  fort ;    milk,  honey,   buttermilk,   clarified  butter,  oil  of  tila, 

*  wax,  fugar,  and  blades  of  r«/<z-grafs; 

89.  '  All  beafts  of  the  foreft,  as  deer  and  the  like;  ravenous  beafts, 

*  birds,  and  Jifi  ;  fpirituous  liquors,  nili,  or  indigo,  and  Idcjljd,  or  lac  j 

*  and  all  beafts  with  uncloven  hoofs. 

90.  '  But  the  Brahmen  hufbandman   may  at  pleafure  fell  pure  tila 

*  feeds  for  the  purpofe  of  holy  rites,  if  he  keep  them  not  long  with  a 

*  hope  of  more  gain,  and  fhall  have  produced  them  by  his  own  culture: 

91.  *  If  he  apply  feeds  of  tila  to  any  purpofe  but  food,  anointino-, 

*  and  facred  oblations,  he  fhall  be  plunged,  in  the  fliape  of  a  worm, 

*  together  with  his  parents,  into  the  ordure  of  dogs. 

g2.  'By   felling  flefhmeat,  Idcjhd,  or  fait,  a  Brahmen  immediately 

*  finks  low ;  by   felling  milk  three  days,  he  falls  to  a  level  with  a 

'  Sicdra; 

93.  •  And 
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93.  *  And  by  felling  the  other  forbidden  commodities  with  his  own 

*  free  will,  he  affumes  in  this  world,  after  feven  nights,  the  nature  of 

*  a  mere  Vaifya. 

g4.  '  Fluid  things  may,  however,  be  bartered  for  other  fluids,  but 

*  not  fait  for  any  thing  liquid  ;  fo  may  drefled  grain  for  grain  undreffed, 
'  and  tila  feeds  for  grain  in  the  hulk,  equal  weights  or  meafurcs  being 

*  given  and  taken, 

95.  *  A  MILITARY  man,  in  diftrefs,  may  fubfift  by  all  thefe  means, 

*  but  at  no  time  mufl  he  have  recourfe  to  the  highefl:,  or  facerdotal, 

*  fundion. 

96.  *  A  man  of  the  loweft  clafs,  who,  through  covetoufnefs,  lives  by 

*  the  a6ls  of  the  higheft,  let  the  king  ftrip  of  all  his  wealth  and  in- 

*  ftantly  banifli : 

97.  '  His  own  office,  though  defeftively  performed,  is  preferable  to 

*  that  of  another,  though  performed  completely  ;  for  he,  who  without 

*  necejjity  difcharges  the  duties  of  another  clafs,  immediately  forfeits  his 

*  own. 

98.  *  A  MERCANTILE  man,  unable  to  fubfift  by  his  own  duties,  may 

*  defcend  even  to  the  fervile  ads  of  a  Sitdra,  taking  care  never  to  do 

*  what  ought  never  to  be  done  -,  but,  when  he  has  gained  a  compe- 

*  tence,  let  him  depart  from  fervice. 

99.  *  A  MAN  of  the  fourth  clafs,  not  finding  employment  by  wait- 

*  ino-  on  the   twiceborn,    while  his  wife  and  fon  are  tormented  with 

*  hunger,  may  fubfifl  by  handicrafts  : 

100.  '  Let 
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100.  *  Let  him  principally  follow  thofe  mechanical  occupations,  as 

*  joinery  and  mafonry,  or  thofe  various  pradical  arts,  as  painting  and 

*  writing,  by  following  which,  he  may  ferve  the  twiceborn. 

101.  '  Should   a  Brahmen,  afflided   and  pining  through  want  of 

*  food,  choole  rather  to  remain  fixed  in  the  path  of  his  own  duty,  than 

*  to  adopt  the  pra6lice  of  Vatfyas,  let  him  a6l  in  this  manner  : 

102.  'The  Brahmen,  having  fallen  into  diftrefs,  may  receive  gifts 

*  from  any  perfon  whatever ;  for  by  no  facred  rule  can  it  be  ihown, 

*  that  abfolute  purity  can  be  fuUied. 

103.  '  From  interpreting  the  Veda,  from  officiating  at  facrifices,  or 

*  from  taking  prefents,  though  in  modes  generally  difapproved,  no  iin  is 

*  committed  by  priefts  in  dijlrefs  ;    for  they  are  as  pure  as  fire  or  water. 

104.  *  He,  who  receives  food,  when  his  life  could  not  otherwife  be 

*  fuftained,  from  any  man  whatever,  is  no  more  tainted  by  fin,  than 

*  the  fubtil  ether  by  mud  : 

105.  *  Aji'garta,  dying  with  hunger,  was  going  to  deflroy  his  own 

*  fon  f named  S>'vnah-s'e  p'ha)  by  Jelling  him  for  fame  cattle;  yet  he  was 
'  guilty  of  no  crime,  fince  he  only  fought  a  remedy  againft  famifhing : 

loO.  *  Va'made'va,  who  well  knew  right  and  wrong,  was  by  no 

*  means  rendered  impure,  though  defirous,  when  opprefTed  with  hunger, 

*  of  eating  the  flefh  of  dogs  for  the  prefervation  of  his  life  : 

107.  '  Bharadwa'ja,  eminent  in  devotion,  when  he  and  his  fon 
'  were  almofl  flarved  in  a  dreary  foreft,  accepted  fcveral  cows  from  the 

*  carpenter  Vridhu  : 

108.  '  Viswa'mitra 
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108.  '  Viswa'mitra  too,  than  whom  none  better  knew  the  dif- 

*  tinclions  between  virtue  and  vice,  refolved,  when  he  was  perilling 

*  with  hunger,  to  eat  tlie  haunch  of  a  dog,  which  he  had  received 

*  from  a  Chanddla. 

IDQ,  *  Among  the  ads  generally  difapproved,  namely,  accepting  pre- 

*  {cuts  Jrom  low  men,  affifling  i/jem   to   facrifice,  and  explaining   the 

*  fcripture  to  them,  the  receipt  of  prefents  is  the  meaneft  in  this  'world, 

*  and  the  mofl  blamed  in  a  Brahmen  after  his  prefent  life  ; 

110.  *  Becaufe  aflifting  to  facrifice  and  explaining  the  fcripture  are 

*  two  adls  always  performed  for  thofe,  whofe  minds  have  been  im- 
(  proved  by  the  facred  initiation ;  but  gifts  are  alfo  received  from  a  fer- 

*  vile  man  of  the  loweft  clafs. 

111.*  The  guilt,  incurred  by  aflifting  low  men  to  facrifice  and  by 
'  teaching  them  the  fcripture,  is  removed  by  i^epetitions  of  the  gayatr\ 

*  and  oblations  to  fire  ;  but  that,  incurred  by  accepting  <q{x.%  from,  them, 

*  is  expiated  only  by  abandoning  the  gifts  and  by  rigorous  devotion. 

112.  *  It  were  better  for  a  Brahmen,  who  could  not  maintain  hlm- 

*  felf,   to  glean  ears  and  grains  after  harveft   from  the  field  of  any 

*  perfon  whatever  :  gleaning  whole  cars  would  be  better  than  accept- 

*  ing   a    prefent,  and    picking   up  fingle   grains  would  be   ftill  more 

*  laudable. 

113.  '  Brdhmens,  who  keep  houfe,  and  are  in  want  of  any  metals 

*  except  gold  andfilver,  or  of  other  articles  for  good  ufes,  may  afk  the 

*  king  for  them,  if  he  be  of  the  military  clafs  ;  but  a  king,  known  to  he 

*  avaricious  and  unwilling  to  give,  muft  not  be  folicited. 

114.  '  The 
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114.  *  The  foremoft,  in  order,  of  thefe  things  may  be  received  more 

*  innocently  than  that,  which  follows  it :   a  field  untilled,  a  tilled  field, 
cows,  goats,  (heep,  precious  metals  or  gems,  new  grain,  dreffed  grain. 

115.  *  There  are  feven  virtuous  means  of  acquiring  property;  fuc- 

*  cefHon,  occupancy  or  donation,  and  purchafe  or  exchange,  'which  are 

*  allowed  to  all  clajfes ;  conqueft,  which  is  peculiar  to  the  military  clafs ; 

*  lending  at  intereft,  hufbandry  or  commerce,  which  belong  to  the  mer- 

*  cantile  clafs  ;  and  acceptance  of  prefcnts,  by  the  facerdotal  clafsy  from 

*  refpe6lable  men. 

llO.  'Learning,  except  that  contained  in  the  fcriptures,  art,  as  mixing 

*  perfumes  and  the  like,   work  for  wages,  menial  fervice,  attendance  on 

*  cattle,  traffick,  agriculture,  content  with  little,  alms,  and  receiving 

*  high  intereft  on  money,  are  ten  modes  of  fubfiftence  in  times  of  difrefs. 

117.  '  Neither  a  prieft  nor  a  military  man,  though  dijlrejfed,  muft 

*  receive  intereft  on  loans;  but  each  of  them,  if  he  pleafe,  may  pay 

*  the  fmall  interelt  permitted  by  law,  on  borrowing  for  fome  pious  ufe,  to 
'  the  finful  man,  who  demands  it. 

118.  'A  MILITARY  king,  who  takes  even  a  fourth  part  of  the  crops 

*  of  his  realm  at  a  time  of  urgent  neceflity,  as  of  war  or  invafion,  and 

*  protects  his  people  to  the  utmoft  of  his  power,  commits  no  fin  : 

119.  '  His  peculiar  duty  is  conqueft,  and  he  mull:  not  recede  from 
'  battle;  fo  that,  while   he    defends   by  his   arms   the  merchant  and 

*  hufbandman,  he  may  levy  the  legal  tax  as  the  price  of  proteSlion. 

120.  *  The  tax  on  the  mercantile  clafs,  which  in  times  of  profperity 

*  muf  be  only  a  twelfth  part  of  their  crops,  and  a  fiftieth  of  their  perfonal 

*  profits^ 
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*  profits^  may  be  an  eighth  of  their  crops  in  a  time  of  dljlrefs,  or  a  fixthy 

*  which  is  the  medium,  or  evcfi  a  fourth  in  great  publick  adverfity  ;  but  a 

*  twentieth  of  their  gains  on  money,  and  other  moveables,  is  the  higheft 

*  tax :  ferving  men,  artifans,  and  mechanicks  muft  affill  by  their  la- 

*  hour,  but  at  no  time  pay  taxes, 

121.  *  If  a  Sudra  want  a  fubfiftcnce  and  cannot  attend  a  priejl,  he 

*  may  ferve  a  Cfiatriya ;  or,  if  he  cannot  wait  on  a  foldier  by  birth,  he 

*  may  gain  his  liveUhood  by  ferving  an  opulent  Vaifya. 

122.  '  To  him,  who  ferves  Brdhmens  with  a  view  to  a  heavenly  re- 

*  ward,  or  even  with  a  view  to  both  this  life  and  the  7iext,  the  union  of 

*  the  word  Brahmen  with  his  name  offervant  will  afluredly  bring  luccefs. 

123.  *  Attendance  on  Brdhmens  is  pronounced  the  beft  work  of  a 

*  Sudra :  whatever  elfe  he  may  perform  will  comparatively  avail  him 

*  nothing. 

124.  *  They  muft  allot  him  a  fit  maintenance  according,  to  their 

*  own  circumftances,   after  confidering  his  ability,  his   exertions,  and 

*  the  number  of  thofe,  whom  he  muft  provide  with  nourifhmcnt : 

125.  '  What  remains  of  their  drelTed  rice  mull:  be  given  to  him  ;  and 

*  apparel  which  they  have  worn,  and  the  refufe  of  their  grain,  and 
'  their  old  houfehold  furniture. 

120.  *  There  is  no  guilt  in  a  man  of  the  fervile  clafs,  who  eats  leeks 

*  and  other  forbidden  "vegetables :  he  mull  not  have   the   facred  invef- 

*  titure  :  he   has  no   bufmefs  with  the  duty  of  making  oblations  to  fre 

*  and  the  like ;  but  there  is  no  prohibition  againft  his  offering  dre fed  grain 

*  as  afacrifce,  by  way  of  difcharging  his  own  duty. 

127.  *  Even 
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127.  *  Even  Sudras,  who  are  anxious  to  perform  their  entire  duty, 

*  and,  knowing  what  they  fhould  perform,  imitate  the  pra6lice  of  good 
'  men  in  the  hoiifehold  facrafnents,   but  without  any  holy  text,   except 

*  tbofe  containing  praife  andfalutation,  are  fo  far  from  fmning,  that  they 
«  acquire  juft  applaufe  : 

128.  '  As  a  Sudra,  without  injuring  another  man,  performs  the  law- 
^  ful  a6ls  of  the  twiceborn,    even  thus,  without  being  cenfured,   he 

*  gains  exaltation  in  this  world  and  in  the  next. 

129.  '  ^o  fuperjlimis  colle6tion  of  wealth  muft  be  made  by  a  Sudra^ 

*  even  though  he  has  power  to  make  it,  fmce  a  fervile  man,  who  has 

*  amafled   riches,  becomes  proud,   a?id,  by  his  infolence  or  negleSl,   gives 
'  pain  even  to  Brahmens. 

130.  '  Such,  as  have  been  fully  declared,  are  the  feveral  duties  of 

*  the  four  clafTes  in  diftrefs  for  fubfiftence ;  and,  if  they  perform  them 

*  exadly,  they  fhall  attain  the  higheft  beatitude. 

131.  *  Thus  has  been  propounded  the  fyftem  of  duties,  religious  and 

*  civil,  ordained  for  all  clalTes  :  I  next  will  declare  the  pure  law  of  ex- 

*  piation  for  fin.' 
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CHAPTER  THE  ELEVENTH. 


On  Penance  and  'Expiation. 
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-IM,  who  intends  to  marry  for  the  fake  of  having  iffue ;  him, 
«■  who  wifhcs  to  make  a  facrifice ;  him,  who  travels ;  him,  who  has 

*  given  all  his  wealth  at  a  facred  rite  ;  him,  who  defires  to  maintain 

*  his  preceptor,  his  father,  or  his  mother ;  him,   who  needs  a  main- 

*  tenance  for  himfelf,  when  he  firft  reads  the  Vedas,  and  him,  who  is 

*  afflided  with  illnefs  j 

2.  *  Thefe  nine  Brahmens  let  mankind  confider  as  virtuous  mendi- 

*  cants,  called  fndtacas  j  and,  to  relieve  their  wants,  let  gifts  of  cattle 

*  or  gold  be  prefented  to  them  in  proportion  to  their  learning : 

3.  '  To  thefe  moft  excellent  Brahmens  muft  rice  alfb  be  elven  with 

*  holy  prefents  at  oblations  to  Jire  and  within  the  confecrated  circle  ^  but 

*  the  drelfed  rice,  which  others  are  to  receive,  muft  be  delivered  on 

*  the  outfide  of  the  facred  hearth :  gold  and  the  like  may  be  giiien  any 

*  where. 


4.  *  On  fuch  Brahmens,  as  well  know  the  Keda,  let  the  king  beftow, 

*  as  it  becomes  him,  jewels  of  all  forts,  and  the  folemn  reward  for 

*  officiating  at  the  facrifice. 

5.  *  He, 
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5.  *  He,  who  has  a  wife,  and,  having  begged  money  to  defray  his 

*  nuptial  expences,  marries  another  woman,  fhall  have  no  advantage 

*  but  fenfual  enjoyment :  the  offspring  belongs  to  the  beftower  of  the 

*  gift. 

0.  '  Let  every  man,  according  to  his  abiUty,   give  wealth  to  Brdh- 

*  mens  detached  from  the  world  and  learned  in  fcripture  :  fuch  a  giver 

*  (hall  attain  heaven  after  this  life. 

7.  *  He  alone  is  worthy  to  drink  the  juice  of  the  moonplant,  who 

*  keeps  a  provifion  of  grain  fufficient  to  fupply  thofe,  whom  the  law 

*  commands  him  to  nourifh,  for  the  term  of  three  years  or  more; 

8.  '  But  a  twiceborn  man,  who  keeps  a  lefs  provifion  of  grain,  yet 

*  prefumes  to  tafle  the  juice  of  the  moonplant,  fhall  gather  no  fruit 

*  from  that  facrament,  even  though  he  tafle  it  at  the  firft,  or  fokmn^ 

*  much  lefs  at  any  occafionaly  ceremony. 

9.  '  He,   who    bellows    gifts   on  flrangers  with  a  'view  to  worldly 

*  fame.,  while  he  fufFers  his  family  to  live  in  diftrefs,   though  he  has 

*  power  to  fupport  them,  touches  his  lips  with  honey,  but  fwallows 

*  poifon  ;  fuch  virtue  is  counterfeit : 

10.  *  Even  what  he  does  for  the  fake  of  his  future  fpiritual  body, 

*  to  the  injury  of  thofe,  whom  he  is  bound  to  maintain,  (hall  bring  him 

*  ultimate  mifery  both  in  this  life  and  in  the  next. 

11.  *  Should  a  facrificc,  performed  by  any  twiceborn  facrificcr,  and 

*  by  a  Brahmen  efpecially,  be  imperfed  from  the  want  of  fome  in-» 

*  gradient,  during  the  reign  of  a  prince,  who  knows  the  law, 

12.  *  Let 
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12.  *  Let  him  take  that  article,  for  the  completion  of  the  facrifice, 

*  from  the  houfe  of  any  Vaifya,  who  poffeffes  confiderable  herds,  but 

*  neither  facrificcs,  nor  drinks  the  juice  of  the  moonplant : 

13.  *  If  fuch  a  Vaifya  be  not  near,  he  may  take  two  or  three  fuch 

*  neceflary  articles  at  pleafure  from  the  houfe  of  a  Siidra ;  fince  a  Sudra. 
'  has  no  bufinefs  with  folemn  rites. 

14.  *  Even  from  the  houfe  of  ^Brahmen  or  a  CJJiatriya,  who  poflefTes 

*  a  hundred  cows,  but  has  no  confecrated  fire,  or  a  thoufand  cows,  but 

*  performs  no  facrifice  with  the  moonplant,  let  a  prietl  without  fcruplc 

*  take  the  articles  wanted. 

15.  '  From  another  Brahmen,  who  continually  receives  prefents  but 

*  never  gives,  let  him  take  fuch  ingredients  of  the  facrifice,  if  not  be- 

*  flowed  on  requejl :  fo  fhall  his  fame  be  fpread  abroad,  and  his  habits 
'  of  virtue  increafe. 

16.  *  Thus,  likewife,  may  a  Brahmen,  who  has  not  eaten  at  the  time 

*  of  fix  meals,  or  has  fajied  three  whole  days,  take  at  the  time  of  the 

*  feventh  meal,  or  on  the  fourth  morning,  from  the  man,  who  behaves 

*  bafely  by  not  offering  him  food,  enough  to  fupply  him  till  the  morrow  : 

17.  *  He  may  take  it  from  the  floor,  where  the  grain  is  trodden  out 

*  of  the  hufk,  or  from  the  field,  or  from  the  houfe,  or  from  any  place 

*  whatever ;  but,  if  the  owner  afk  lohy  he  takes  it,  the  caufe  of  the 

*  taking  muft  be  declared. 

18.  *  The  wealth  of  a  virtuous  Brahmen  muft  at  no  time  be  feized 

*  by  a  Cfhatriya ;  but,  having  no  other  means  to  complete  a  facrifice,  he 

*  may 
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*  may  take  the  goods  of  any  man,  who  adls  wickedly,  and  of  any,  who 
'  performs  not  his  religious  duties  : 

19.  *  He,  who  takes  property  from  the  had  Jor  the  purpofe  before- 

*  mentioned^  and  bellows  it  on  the  good,  transforms  himfelf  into  a  boat, 

*  and  carries  both  the  good  and  the  bad  over  a  fea  of  calamities. 

20.  *  Wealth,  poflefled  by  men  for  the  performance  of  facrifices, 

*  the  wife  call  the  property  of  the  gods ;  but  the  wealth  of  men,  who 

*  perform  no  facrifice,  they  confider  as  the  property  of  demons. 

21.  '  Let  no  pious  king  fine  the  man,  who  takes  by  Jlealth  or  by  force 

*  ivhat  he  wants  to  make  a  facrifice  perfedi ;  fince  it  is  the  king's  folly, 

*  that  caufes  the  hunger  or  wants  of  a  Brahmen : 


o 


22.  '  Having  reckoned  up  the  perfons,  whom  the  Brahmen  is  obliged 

*  to  fupport,  having  afcertained  his  divine  knowledge  and  moral  condu6l, 

*  let  the  king  allow  him  a  fuitable  maintenance  from  his  own  houfehold  ; 


'o 


23.  *  And,  having  appointed  him  a  maintenance,  let  the  king  pro- 

*  te(5t  him  on  all  fides  j  for  he  gains  from  the  Brahmen^  whom  he  pro- 
'  teds,  a  fixth  part  of  the  reward  for  his  virtue. 

24.  *  Let  no  Brahmen  ever  beg  a  gift  from  a  Sudra ;  for,  if  he 
«  perform  a  facrifice  after  fuch  begging,  he  fhall,  in  the  next  life,  be 

*  born  a  Chanddla, 

25.  '  The  Brahmen,  who  begs  any  articles  for  a  facrifice,  and  dif- 

*  pofes  not  of  them  all  for  that  purpofe,  (hall  become  a  kite  or  a  crow 
'  for  a  hundred  years. 

20.  •  Any 
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20.  *  Any  evilhearted  wretch,  who,  through  covetoufnefs,  fhall  feize 

*  the  property  of  the  gods  or  of  Brdhmens,  fhall  feed  in  another  world 

*  on  the  orts  of  vultures. 

27.  *  The  facrifice  Vaifwdnari  mufl  be  conftantly  performed  on  the 

*  firfl  day  of  the  new  year,  or  on  the  new  moon  of  Chaitra,  as  an  ex- 

*  piation  for  having  omitted  through  mere  forgetfulnefs  the  appointed 

*  facrifices  of  cattle  and  the  rites  of  the  moonplant : 

28.  *  But  a  twiceborn  man,  who,  without  neceflity,  does  an  a6l  al- 
'  lowed  only  in  a  cafe  of  neceflity,  reaps  no  fruit  from  it  hereafter  : 

*  thus  has  it  been  decided. 

29.  '  By  the  Vipwedevas,  by   the  Sddhyas,   and    by  eminent  Rijhis 

*  of  the  facerdotal  clafs,  the  fubftitute  was  adopted  for  the  principal 

*  a<5t,  when  they  were  apprehenfive  of  dying  in  times  of  eminent  peril; 

30.  •  But  no  reward  is  prepared  in  a  future  ftate  for  that  illminded 

*  man,  who,  when  able  to  perform  the  principal  facrifice,  has  recourle 

*  to  the  fubftitute. 

31.  *  A  Priest,  who  well  knows  the  law,  needs  not  complain  to  the 

*  king  of  any  grievous  injury ;  fince,  even  by  his  own  power,  he  may 
*-  chaftile  thofe,  who  injure  him  : 

32.  *  His  own  power,  which  depends  on  himfe  If  alone.  Is  mightier  than 

*  the  royal  power,   which  depends  on  other  men:   by  his  own   might, 

*  therefore,  may  a  Brdhmen  coerce  his  foes. 

33.  *  He  may  ufc,  without  hefitation,  the  powerful  charms  revealed 

*  to  At'h ARYAN,  and  by  him  to  Angiras  j  for  fpeech  is  the  weapon 

*  of  a  Brahmen :  with  that  he  may  dellroy  his  oppreflbrs. 

34.  *  A  foldiej: 
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34.  'A  foldier  may  avert  danger  from  himfclf  by  the  ftrength  of  his 

*  arm  ;  a  merchant  and  a  mechanick,  by  thejr  property ;  but  the  chief 

*  of  the  twiceborn,  by  holy  texts  and  oblations  to  fire. 

35.  '  A  prieft,  who  performs  his  duties,  who  juftly  correfts  his  chil- 
*-  dren  and  pupils,  who  advifes  expiations  for  fin,  and  who  loves  all  ani- 

*  mated  creatures,  is  truly  called  a  Brahmen :  to  him  let  no  man-  fay 

*  any  thing  unpropitious,  nor  ufe  any  offenfive  language. 

36.  '  Let  not  a  girl,   nor  a  young  woman   married  or  unmarried, 

*  nor  a  man  with  little  learning,   nor  a  dunce,  perform  an  oblation 
'  to  fire  ;  nor  a  man  difeafed,  nor  one  uninvefted  ijoith  the  facrificial 

*  firing  ; 

37.  '  Since  any  of  thofe  perfons,  who  make  fuch  an  oblation,  fhall 

*  fall  into  a  region  of  torture,  together  with  him,  who  fufFers  his  hearth 
<  to  be  ufed:    he  alone,  who  pcrfedly  knows  the  facred  ordinances, 

*  and  has   read  all  the   Fedas,  muft  officiate  at  an  oblation  to  holy 

*  fire. 

38.  '  A  Brahmen  with  abundant  wealth,  who  prefents  not  the  prieft, 

*  that  hallows  his  fire,  with  a  horfe  confecrated  to  Praja'pati,  be- 
'  comes  equal  to  one  who  has  no  fire  hallowed. 

39.  *  Let  him,  who  believes  the  fcripture,  and  keeps  his  organs  in 
'  fubjeftion,  perform  all  other  pious  a6ls ;  but  never  in  this  world  let 

*  him  offer  a  facrifice  with  trifling  gifts  to  the  officiating  prieft: 

•10.  '  The  organs  of  fenfe  and  aftion,  reputation  in  this  life,  a  heaven- 

*  ly  manfion  in  the  next,  life  it/elf,  a  great  name  after  death,  children, 

*  and  cattle,  are  all  deftroyed  by  a  facrifice  offered  with  trifling  pre- 

*  fcnts :  let  no  man,  therefore,  facrifice  without  liberal  gifts. 

41.  'The 
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41.  *  The  prieft,  who  keeps  a  facred  hearth,  but  voluntarily  neg- 

*  led:s  the  morning  and  evening  oblations  to  his  fires,  muft  perform,  in  the 

*  manner  to  be  defcribed,  the  petiauce  chdndrdyana  for  one  month  ;  lince 

*  that  negle6l  is  equally  finful  with  the  flaughter  of  a  fon. 

42.  *  They,  who  receive  property  from  a  Sudra  for  the  performance 

*  of  rites  to  confecrated  fire,  are  contemned,  as  minifters  of  the  bafe, 

*  by  all  fuch  as  pronounce  texts  of  the  Vida  : 

43.  *  Of  thofe  ignorant  pricfts,  who  ferve  the  holy  fire  for  the  wealth 

*  of  a  Sudra,  the  giver  (hall  always  tread  on  the  foreheads,  and  thus 

*  pafs  over  miferies  in  the  gloom  of  death. 

44.  *  Every  man,  who  does  not  an  adl  prefcribed,  or  does  an  a6l 

*  forbidden,  or  is  guilty  of  excefs  even  in  legal  gratifications  of  the 

*  fenfes,  mufl  perform  an  expiatory  penance. 

45.  '  Some  of  the  learned  confidcr  an  expiation  as  confined  to  invo- 

*  luntary  (in ;  but  others,  from  the  evidence  of  the  Veda,  hold  it  efFec- 

*  tual  even  in  the  cafe  of  a  voluntary  offence : 

40.  '  A  fin,  involuntarily  committed,  is  removed  by  repeating  cer- 

*  tain  texts  of  the  fcripture  j  but  a  fin  committed  intentionally,  throuo-h 
'  ftrange  infatuation,  by  harfh  penances  of  different  forts. 

47.  *  If  a  twiceborn   man,    by   the    will   of  God    in    this  world, 

*  or  from  his  natural   birth,  have  any  corporeal  mark  of  an  expia- 

*  ble    fin   committed   in   this    or   a   former   ftate,    he   mufl  hold   no 

*  intercourfe  with   the  virtuous,   while   his  penance  remains  unper- 

*  formed. 

VOL.  III.  3  G  48.  *  Some 
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48.  *  Some  evllminded  perfoiis,   for  fins  committed  in  this  life,  and 

*  fome  for  bad  adlions  in  a  preceding  ftate,  fuiFer  a  morbid  change 
'  in  their  bodies : 

40.  *  A  ftealer  of  gold  from  a  Brahmen  has  whitlows  on  his  nails ; 

*  a  drinker  of  fpirits,  black  teeth ;  the  flayer  of  a  Brahmen^  a  maraf- 

*  mus  ;  the  violator  of  his  gurus  bed,  a  deformity  in  the  generative 

*  organs  j 

50.  '  A  malignant  informer,  fetid  ulcers  in  his  noftrils  ;  a  falfc  de- 

*  traftor,  ftlnking  breath  ;  a  ftealer  of  grain,  the  defe6l  of  fome  limb ; 

*  a  mixer  of  bad  wares  with  good,  fome  redundant  member; 

5 1 .  *  A  flealer  of  drefTed  grain,  dyfpepfia  ;  a  ilealer  of  holy  words, 

*  or  an  unauthorized  reader  of  the  fcriptures,  dumbnefs ;  a  flealer  of 

*  clothes,  leprofy ;  a  horfeftealer,  lamenefs  ; 

52.  *  The  ftealer  of  a  lamp,  total  blindnefs  ;   tlie  mifchievous  cx- 

*  tinguiflier  of  it,  blindnefs  in  one  eye  ;  a  delighter  in  hurting  fentient 

*  creatures,  perpetual  illnefs  j  an  adulterer,  windy  fwelling  in  his  limbs : 

53.  *  Thus,  according  to  the  diverfity  of  a<flions,  are  born  men  de- 

*  fpifed  by  the  good,  ftupid,  dumb,  blind,  deaf,  and  deformed. 

54.  *  Penance,  therefore,  muft  invariably  be  performed  for  the  fake 

*  of  expiation  ;  fince  they,  who  have  not  expiated  their  fins,  will  again 

*  Ipring  to  birth  with  difgraceful  marks. 

b5.  '  Killing  a  Brahmen,  drinking  forbidden  liquor,  ftealing  gold 

*  from  a  pried,  adultery  with  the  wife  of  a  father,  natural  or  Ipiritual, 
and  affociating  with  fuch  as  commit  thofe  offences,  wife  legiflators 

♦  m,u{l 
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<■  muft  declare  to  be  crimes  in  the  higheft  degree,  /«  refpeB  of  thofe  after 

*  mentioned^  but  lefs  than  incejl  in  a  dire£l  lincy  andfome  others. 

56.  *  False  boafting  of  a  high  tribe,  malignant  information,  before 

*  the  king,  of  a  criminal  who  muji  fuffer  death,  and  falfely  accufing  a 

*  fpiritual  preceptor,  are  crimes  in  the  fecond  degree,  and  nearly  equal 

*  to  killing  a  Brahmen, 

57.  *  Forgetting  the  texts  of  fcripture,    ihowing   contempt   of  the 

*  Fe'da,  giving  falfe  evidence  without  a  had  motive,  killing  a  friend  with- 

*  out  malice,  eating  things  prohibited,  or,  from  their  manifejl  impurity, 

*  unfit  to  be  tafted,  are  fix  crimes  nearly  equal  to  drinking  fpirits ;  but 

*  perjury  and  homicide  require  in  atrocious  cafes  the  harjloeji  expiation. 

58.  *  To  appropriate  a  thing  depofited  or  lent  for  a  time,  a  human 

*  creature,  a  horfe,  precious  metals,  a  field,  a  diamond,  or  any  other 

*  gem,  is  nearly  equal  to  flealing  the  gold  of  a  Brahmen. 

59.  •  Carnal  commerce  with  fifters  by  the  fame  mother,  w^ith  little 

*  girls,  with  women  of  the  loweft  mixed  clafs,  or  with  the  wives  of  a 

*  friend  or  of  a  fon,  the  wife  muft  confider  as  nearly  equal  to  a  viola- 

*  tion  of  the  paternal  bed. 

Co.  *  Slaying  a  bull  or  cow,  facrificing  what  ought  not  to  be  fa- 

*  crificed,  adultery,  felling  onefelf,   deferting  a  preceptor,   a  mother, 

*  a  father,  or  a  fon,  omitting  to  read  the  fcripture,  and  negledt  of  the 

*  fires  prefcribed  by  the  Dhermafaftra  onlyt 

61.  *  The  marriage  of  a  younger  brother  before  the  elder,  and  that 

*  cider's  omiffion  to  marry  before  the  younger,  giving  a  daughter  to 

*  either  of  them,  and  officiating  at  their  nuptial  facrifice, 

62.  *  Defiling 


412  ON  PENANCE 

62.  *  Defiling  a  damfel,  ufury,  want  of  perfedl  challity  in  a  Undent, 
'  felling  a  holy  pool  or  garden,  a  wife,  or  a  child, 

63.  *  Omitting  the  facred  inveftiture,  abandoning  a  kinfman,  teach- 

*  ing  the  Veda  for  hire,  learning  it  from  a  hired  teacher,  felling  com- 

*  modities,  that  ought  not  to  be  fold, 

64.  '  Working  in  mines  of  any  fort,  engaging  in  dykes,  bridges,  or 

*  other  great  mechanical  works,   fpoiling  medicinal  plants  repeatedly, 

*  fubfifting  by  the  harlotry  of  a.  wife,  offering  facrifices  and  preparing 

*  charms  to  deftroy  the  innocent, 

65.  '  Cutting  down  green  trees  for  firewood,  performing  holy  rites 

*  with  a  felfifti  view  merely,  and  eating  prohibited  food  once  without  a 

*  previous  defign, 

66.  *  Negledling  to  keep  up  the  confecrated  fire,  flealing  any  valua^ 

*  ble  thing  hefides  gold,  nonpayment  of  the  three  debts,  application  to 

*  the  books  of  a  falfe  religion,  and  exceflive  attention  to   mufick  or 

*  dancing, 

67.  *  Stealing  grain,  bafe  metals,  or  cattle,  familiarity  by  the  twice- 

*  born  with  women,  who  have  drunk  inebriating  liquor,  killing  without 

*  malice  a  woman,  a  Sudra,  a  Vaifya,  or  a  Cfiatriya,  and  denying  a 

*  future  flate  of  rewards  and  punifhments,  are  all  crimes  in  the  third 

*  degree,  but  higher  or  lower  according  to  circumjiances. 

68.  *  Giving   pain  to  a  Brahmen,  fmelhng  at  any  fpirituous  liquor 

*  or  any  thing  extremely- fetid  and  unfit  to  be  fmelt,  cheating,  and  un- 

*  natural  pra6tices  with  a  male,   are  confidered  as  caufing  a  lofs  of 

*  clafs. 

69.  ♦  To 
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69.  '  To  kill  an  afs,  a  horfe,  a  camel,  a  deer,  an  elephant,  a  goat, 

*  a  fliecp,  a  filh,  a  fnake,  or  a  buffalo,  is  declared  an  offence,  which 

*  degrades  the  killer  to  a  mixed  tribe. 

70.  *  Accepting  prefents  from  defpicable  men,  illegal  trafHck,  at- 

*  tendance  on  a  Siidra  mafler,  and  fpeaking  falfehood,  muft  be  confi- 

*  dered  as  caufes  ofexclufion  from  fecial  repafls. 

71   '  Killing,  an  infeft,  fmall  or  large,  a  worm,  or  a  bird,  eating 

*  what  has  been  brought  in  the  fame  bajket  with  fpirituous  liquor,  fteal- 

*  ing  fruit,  wood,  or  flowers,  and  great  perturbation  of  mind  on  trifling 

*  occafions,  are  offences  which  caufe  defilement. 

72.  *  You  fhall  now  be  completely  inflruded  in  thofe  penances,  by 

*  which  all  the  fins  jufl  mentioned  are  expiable. 

73.  'Ira  Brahmen  have  killed  a  man  of  the  facerdotal  clafs,  without 

*  malice  prepenfe,  thejlayer  being  far  fuperior  to  the  flain  in  good  qualities y 

*  he  mufl  himfelf  make  a  hut  in  a  forefl  and  dwell  in  it  twelve  whole 

*  years,  fubfifting  on  alms  for  the  purification  of  his  foul,  placing  near 

*  him,  as  a  token  of  his  crime  ^  the  fkull  of  the  flain,  if  he  can  procure  it,  or, 

*  if  not,  any  human  fkull.     'The  time  of  penance  for  the  three  lower  elates 

*  mufl  be  twenty  four,  thirty  fix,  and  forty  eight,  years. 

74.  '  Or,  if  the  flayer  be  of  the  military  clafs,  he  may  voluntarily  ex- 
'  pofe  himfelf  as  a  mark  to  archers,  who  know  his  intention ;  or,  ac- 

*  cording  to  circumjiances,  may  cafl  himfelf  headlong  thrice,  or  even 

*  till  he  die,  into  blazing  fire. 

75.  '  Or,  if  he  be  a  king,  and  flew  a  priejl  without  malice  or  knowledge 

*  of  his  clafs,  he  may  perform,  with  prefents  of  great  wealth,  one  of  the 

♦  following 
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*  following  facrifices ;  an  Afwamedha,  or  a  Swerjit,  or  a  Gofava,  or  an 

*  Abhijit,  or  a  Vifwajit,  or  a  Trivrtt,  or  an  Agniptut. 

76.  *  Or,  to  expiate  the  guilt  of  killing  a  prieft  'without  knowing  him 

*  and  without  dejign,  the  killer  may  walk  on  a  pilgrimage  a  hundred 

*  yojanas,  repeating  any  one  of  the  Vedas,  eating  barely  enough  to  fuf- 

*  tain  life,  and  keeping  his  organs  in  perfect  fubjedion  ; 

'^7.  '  Or,  if  in  that  cafe  the  flayer  be  unlearned  but  rich,  he  may  give  all 

*  his  property  to  fome  Brahmen  learned  in  the  Veda,  or  a  fufficiency  of 

*  wealth  for  his  life,  or  a  houfe  and  furniture  to  hold  while  he  lives: 

78.  *  Or,  eating  only  fuch  wild  grains  as  are  offered  to  the  gods,  he 

*  may  walk  to  the  head  of  the  river  Sarafwati  againft  the  courfe  of  the 

*  ftream ;  or,  fubfifting  on  very  little  food,  he  may  thrice  repeat  the 
•«  whole  coUedion  of  Vedas,  or  the  Rtch,  Yajufi,  and  Sdman. 

7g.  *  Or,  his  hair  being  {horn,  he  may  dwell  near  a  town,  or  on 

*  paftureground  for  cows,  or  in  fome  holy  place,  or  at  the  root  of  a 

*  facred   tree,  taking  pleafure   in    doing  good  to  cows  and  to  Brdh- 

*  mens ; 

80.  *  There,  for  the  prefervation  of  a  cow  or  a  Brahmen,  let  him 
«  inftantly  abandon  life ;  (ince  the  preferver  of  a  cow  or  a  Brahmen 

*  atones  for  the  crime  of  killing  a  prieft : 

81.  *  Or,  by  attempting  at  leaft  three  times  forcibly  to  rtcaver  from 

*  robbers  the  property  of  a  Brahmen,  or  by  recovering  It  in  one  of  his 

*  attacks,  or  even  by  lofmg  his  life  in  the  attempt,  he  atones  for  his 

*  crime. 

82.  *Thus, 
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82.  *  Thus,  continually  firm  in  religious  aufterity,  chafte  as  a  ftudent 

*  in  the  firft  order,  with  his  mind  intent  on  virtue,   he  may  expiate 

*  the  guilt  of  undejignedly  killing  a  Brahmen,  after  the  twelfth  year  has 

*  expired, 

83.  '  Or,  if  a  virtuous  Brahmen  unintentionally  kill  another:,  who  Bad 

*  no  good  quality^  he  may  atone  for  his  guilt  by  proclaiming  it  in  an  af- 

*  fembly  of  priefts  and  military  men,  at  the  facrifice  of  a  horfe,  and  by 

*  bathing  with  other  Brdhmens  at  the  clofe  of  the  facrifice  : 

84.  *  Brahmens  are  declared  to  be  the  bafis,  and  CJIoatriyas  the  fummit, 

*  of  the  legal  fyftem :  he,  therefore,  expiates  his  offence  by  fully  pro- 

*  claiming  it  in  fuch  an  affembly. 

85.  '  From  his  high  birth  alone,  a  Brahmen  is  an  objeft  of  venera- 

*  tion  even   to  deities :  his  declarations  to  mankind  are  decifive  evi- 

*  dence  ;  and  the  Veda  itfelf  confers  on  him  that  charadler. 

80.  *  Three  at  leaft,  who  are  learned  in  the  Viday  Ihould  be  af- 

*  fembled  to  declare  the  proper  expiation  for  the  fin  of  a  prieji,  butt  for 

*  the  three  other  clajfes,  the  number  mujl  be  doubled,  tripled,  and  quadrU' 

*  pled:  what  they  declare  fhall  be  an  atonement  for  finners ;  fince  the 
'  words  of  the  learned  give  purity. 

87.  *  Thus  a  Brahmen,  who  has  performed  one  of  the  preceding  ex- 

*  piations,  according  to  the  circumfiances  of  the  homicide  and  the  charac- 

*  ters  of  the  perfons  killed  and  killing,  with  his  whole  mind  fixed  on  God,- 

*  purifies  his  foul,  and  removes  the  guilt  of  flaying  a  man  of  his  own  clafs: 

88»  *  He  muft  perform  the  fame  penance  for  killing  an  embryo,  the 

*  fex  of  which  was  unknown,  but  whofe  parents  were  facerdotal,  or  a 

*  military 
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*  military  or  a  commercial  man  employed  in  a  facrlhce,  or  a  Brahmem 

*  woman,  who  has  bathed  after  temporary  uncleannefs  ; 

89.  *  And  the  fame  for  giving  falfe  evidence  in  a  caufe  concerning  land 

*  or  gold  or  precious  commodities^  and  for   accufing   his  preceptor  un- 

*  juftly,  and  for  appropriating  a  dcpofit,  and  for  killing  the  wife  of  a 

*  priefl,  who  keeps  a  confecratedjire,  or  for  flaying  a  friend. 

90.  '  Such  is  the   atonement  ordained   for  killing  a  prieft  without 

*  fnalice ;  but  for  killing  a  Brahmen  with  malice  prepenfe,  this  is  no 

*  expiation :  the  term  of  twelve  years  mufi  be  doubled^  or,  if  the  cafe  was 

*  atrocious,  the  murderer  tnujl  aBually  die  inflames  or  in  battle. 

91.  '  Any  twiceborn  man,  who  has  intentionally  drunk  fpirit  of  rice, 

*  through  perverfe  deluiion  of  mind,  may  drink  more  fpirit  in  flame, 

*  and  atone  for  his  offence  by  feverely  burning  his  body ; 

92.  *  Or  he  may  drink  boiling  hot,  until  he  die,  the  urine  of  a  cow 

*  or  pure  water,  or  milk,  or  clarified  butter,  or  juice  exprefled  from 

*  cowdung  : 

93.  *  Or,  if  he  tajied  it  unknowingly,  he  may  expiate  the  fin  of  drink- 

*  ing  fpirituous  liquor,  by  eating  only  fome  broken  rice  or  grains  of  tila, 

*  from  which  oil  has  been  extra<5led,   once  every  night  for  a  whole 

*  year,  wrapped  in  coarfe  vefl:ure  of  hairs  from  a  cow's  tail,  or  fitting 

*  unclothed  in  his  houfe,  wearing  his  locks  and  beard  uncut,  and  putting 
«  out  the  flag  of  a  tavern-keeper. 

94.  •  Since  the  fpirit  of  rice  is  difilled  from  the  Mala,  or  filthy 
(  refufe,  of  the  grain,  and  fince  Mala  is  alfo  a  name  for  fin,  let  no 
'  Brahmen,  CJloatriya,  or  Vaifya  drink  that  fpirit. 

95.  '  Inebriating 
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05.  *  Inebriating  liquor  may  be  confidered  as  o^  ihxtt  principal  forts; 

*  that  extraded  from  dregs  of  fugar,   that  extra6ied  from  bruifed  rice, 

*  and  that  extracted  from  the  flowers  of  the  Aladhuca:  as  one,  fo  are 
'  all  J  they  Ihall  not  be  tailed  by  the  chief  of  the  twiceborn. 

96.  *  Thofe  liquors,  and  eight  other  forts,  with  the  flefli  of  animals, 

*  and  A'Java,  the  moll  pernicious  beverage,  prepared  with  narcotick 

*  drugs,  are  fwallowed  at  the  juncates  of  YacJJjas,  Racjhafas,  and  Pi- 
'  fdchas :  they  Ihall  not,  therefore,  be  tailed  by  a  Brdbmen,  who  feeds 
'  on  clarified  butter  offered  to  gods. 

97.  *  A  Brahmen,  Ilupefied  by  drunk'ennefs,  might  fall  on  fomething 
'  very  impure,  or  might  even,  when  intoxicated,  pronounce  a  fecret 

*  phrafe  of  the  Veda,  or  might  do  fome  other  aft,  which  ought  not  to 

*  be  done. 

98.  '  When  the  divine  fpirit,  or  the  light  of  holy  knowledge,  which 
'  has  been  infufed  into  his  body,  has  once  been  fprinklcd  with  any  in- 
'  toxicating  liquor,  even  his  priellly  charadler  leaves  him,  and  he  finks 

*  to  the  low  deo;ree  of  a  Sudra. 
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99.  '  Thus  have  been  promulgated  the  various  modes  of  expiation  for 

*  drinking  fpirits :  I  will  next  propound  the  atonement  for  Healing  the 
'  gold  of  a  priell  to  the  amount  of  a  fuverna. 

100.  '  He,  who  has  purloined  the  gold  of  a  Brahmen,  mull  hallen 

*  to  the  king,  and  proclaim  his  offence.;  adding,   "  Infli6t  on  me  the 
"  punifliment  due  to  my  crime." 

101.  '  Then  Ihall  the  king  himfelf,  taking  from  him  an  iron  mace» 

*  which  the  criminal  miijl  bear  on  his  fhoulder,  Ilrike  him  with  it  once ; 

VOL.  III.  3  H  *  and 
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*  and  by  that  ftrokc,  whether  he  die  or  be  only  left  as  dead,  the  thief  is  re- 
'  leafed  from  fin  :  a  Brahmen  by  rigid  penance  alone  can  expiate  that 

*  offence  ;  another  twicehorn  man  may  alfo  ■perform  fiich  a  penance  at  his 
'  election. 

102.  *  The  twiceborn  man,  who  defires  to  remove  by  auftere  devo- 

*  tion   the  taint   caufed  by  flealing   gold,    muft  perform   in  a   foreft, 

*  covered  with  a  mantle  of  rough  bark,  the  penance  before  ordained  for 

*  him,  who  without  malice  prepenfe  has  killed  a  Brahmen. 

103.  *  By  thefe  expiations  may  the  twiceborn  atone  for  the  guilt  of 

*  ftealing  gold  from  a  prieft ;   but  the  fni  of  adultery  with  the  wife 
'  of  a  father,  natural  or  fpiritual,  they  muft  expiate  by  the  following 

*  penances. 

104.  *  He,  who  knowingly  and  aSlually  has  defiled  the  wife  of  his 
'  father,  jhe  being  of  the  fame  clafs,  muft  extend  himfelf  on  a  heated 

*  iron  bed,  loudly  proclaiming  his  guilt ;  and,  there  embracing  the  red- 

*  hot  iron  image  of  a  woman,  he  ftiall  atone  for  his  crime  by  death  -, 

105.  *  Or,  having  himfelf  amputated  his  penis  and  fcrotum,    and 

*  holding  them  in  his  fingers,  he  may  walk  in  a  dire61  path  toward 

*  the  fouthweft,  or  the  region  of  Nirriti,   until  he  fall  dead  on  the 


« 


ground ; 


lo6.  '  Or,  if  he  had  miflaken  her  for  another  woman,  he  may  perform 

*  for  a  whole  year,  with  intenfe  application  of  mind,  the  penance  prd- 

*  Jdpatya,  with  part  of  a  bed,  or  a  human  bone,  in  his  hand,  wrapped  in 

*  vefture  of  coarfe  bark,  letting  his  hair  and  beard  grow,  and  living 

*  in  a  deferted  foreft  : 

107.  '  Or, 
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107.  '  Or,  if  foe  ivas  of  a  lower  clafs  and  a  corrupt  ivoman,  he  may 

*  expiate  the  fin  of  violating  the  bed  of  his  father,  by  continuing  the 

*  penance  chdndrayana  for  three  months,  always  mortifying  his  body 

*  by  eating  only  forefl  herbs,  or  wild  grains  boiled  in  water. 

108.  *  By  the  preceding  penances  may  finners  of   the   two  higher 

*  degrees  atone  for  their  guilt ;  and  the  lefs  oifenders  may  expiate  theirs 

*  by  the  following  aufterities. 

lOQ.  *  He,  who  has  committed  the  fmaller  offence  of  killing  a  cow 
'  'Without  malice,  muft  drink  for  the  firft  month  barleycorns  boiled  foft 

*  in  water  ;  his  head  muft  be  fhaved  entirely  ;  and,  covered  with  the 

*  hide  of  thejlain  cow,  he  muft  fix  his  abode  on  her  late  pafture  ground  : 

110.  *  He  may  eat  a  moderate  quantity  of  wild  grains,  but  without 

*  any  fa6litious  fait,  for  the  next  two  months  at  the  time  of  each  fourth 

*  repaft,  on  the  evening  of  every  fecojid  day ;  regularly  bathing  in  the 

*  urine  of  cows,  and  keeping  his  members  under  controul : 

111.'  All  day  he  muft  wait  on  the  herd,  and  ftand  quaffing  the  duft 
'  raifed  by  their  hoofs  ;  at  night,  having  fervilely  attended  and  ftroked 

*  and  faluted  them,  he  muft  furround  them  with  a  fence,  and  fit  near 

*  to  guard  them  ; 

112.  *  Pure  and  free  from  paffion,  he  muft  ftand,  while  they  ftand; 

*  follow  them,   when   they  move  together ;   and  lie   down  by  them, 

*  when  they  lie  down  : 

113.  '  Should  a  cow  be  fick  or  terrified  by  tigers  or  thieves,  or  fall, 

*  or  ftick  in  mud,  he  muft  relieve  her  by  all  poflible  means :  - ' 

114,  «  In 
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114.  '  In  heat,  in  rain,  or  in  cold,  or  while  the  blall  furioufly  rages, 

*  let  him  not  feek  his  own  fhelter,  without  firft  fheltering  the  cows  to 

*  the  utmoft  of  his  power 

115.  '  Neither  in  his  own  houfe,  or  field,  or  floor  for  treadino-  out 

*  grain,  nor  in  thofe  of  any  other  perfon,  let  him  fay  a  word  of  a  cow, 
'  who  eats  corn  or  grafs,  or  of  a  calf,  who  drinks  milk : 

116.  *  By   waiting  on  a  herd,    according  to  thefe  rules,  for  three 

*  months,  the  flayer  of  a  cow  atones  for  his  guilt ; 

117.  *  Buf,   his  penance  being  performed,  he  mufl:  give  ten  cows 

*  and  a  bull,  or,  his  fl:ock  not  being  fo  large,    muft  deliver  all  he 

*  pofTelTes,  to  fuch  as  beft  know  the  Feda. 

11 8.  *  The  preceding  penances,  or  that  called  chdndrdyana,  mufl:  be 

*  performed  for  the  abfolution  of  all  twiceborn  men,  who  have  com- 

*  mitted  fins  of  the  lower  or  third  degree ;  except  thofe,  who  have  in- 

*  curred  the  guilt  of  an  avacirna ; 

119.  *  But  he,  who  has  htcome  Avacirni,  mufl:  iacrifice  a  black  or  a 

*  oneeyed  afs,  by  way  of  a  meatoffering  to  Nirriti,  patronefs  of  the 

*  fouthwejl,  by  night  in  a  place  where  four  ways  meet : 

120.  *  Let  him  daily  offer  to  her  in  fire  the  fat  of  that  afs,  and, 

*  at  the  clofe  of  the  ceremony^  let  him  offer  clarified  butter,  with  the 

*  holy  text  Sem  and  fo  forth,  to  Pavana,  to  Indra,  to  Vrihaspati, 

*  and  to  Agni,  regents  of  wind,  clouds,  a  planet,  and  f  re. 

121.  'A  voluntary  efftifion,   naturally  or   otherwife,  of  that  which 

*  may  produce  a  man,  by  a  twiceborn  youth  during  the  time  of  his 

•  fl.udentlhip. 
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*  fludentfhip,  or  before  marriage,  has  been  pronounced  avacirna,  or  a 

*  violation   of  the  rule  prefcribed  for   the  frji  order,    by   fages,   who 

*  knew  the  whole  fyftem  of  duty,  and  uttered  the  words  of  the  Feda. 

122.  *  To  the  four  deities  of  purif  cation,  Ma'ruta,  Indra,  Vrihas- 

*  pati,  Agni,  goes  all  the  divine  light,  which  the  Feda  had  imparted* 

*  from  the  ftudent,  who  commits  the  foul  fin  avacirna  ; 

123.  *  But,  this  crime  having  a61ually  been  committed,  he  muft  go 

*  begging  to  feven  houfes,  clothed  only  with  the  hide  of  the  facrifced 

*  afs,  and  openly  proclaiming  his  a<5l : 

124.  *  Eating  a  fingle  meal  begged  from  them,  at  the  regular  time 

*  of  the  day,  that  is,  in  the  morning  or  evening,  and  bathing  each  day  at 

*  the  three  favanas,  he  fhall  be  abfolved  from  his  guilt  at  the  end  of 

*  one  year. 

125.  '  He,  who  has  voluntarily  committed  any  fin,  which  caufes 

*  a  lofs  of  clafs,  muft  perform  the  tormenting  penance,  thence  called 

*  fdntapana  ;  or  the  prdjdpatya,  if  he  offended  involuntarily. 

126.  '  For  fins,  which  degrade  to  a  mixed  clafs,  or  exclude  from 

*  fociety,  the  finner  mufl  have  recourfe  to  the  lunar  expiation  chdn- 

*  drdyana  for  one  month  :  to  atone  for  a6ls,  which  occafion  defilement, 

*  he  muft  fwallow  nothing  for  three  days  but  hot  barleygruel. 

127.  *  For  killing  intentionally  a  virtuous  man  of  the  military  clafs, 

*  the  penance  muft  be  a  fourth  part  of  that  ordained  for  killing  a  prieft ; 

*  for  killing  a   Vaifya,  only  an  eighth ;  for  killing  a  Siidra,  who  had 

*  been  conftant  in  difcharging  his  duties,  a  fixteenth  part ; 

128.  *  But, 
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128.  *  Bat,  if  a  Brahmen  kill  a  Cfiatriya  without  malice,  he  muft, 

*  after  a  full  performance  of  his  religious  rites,  give  the  priefts  one 

*  bull  together  with  a  thoufand  cows ; 

129.  '  Or  he  may  perform  for  three  years  the  penance  for  flaying  a 

*  Brahmen^  mortifying  his  organs  of  fcnfation  and  a6tion,  letting  his 
'  hair  grow  long,  and  living  remote  from  the  town,  with  the  root  of  a 

*  tree  for  his  manfion. 

130.  'If  he  kill  without  malice  a  Vaifya,  who  had  a  good  moral 

*  chara(5ler,  he  may  perform  the  fame  penance  for  one  year,  or  give 

*  the  priefts  a  hundred  cows  and  a  bull : 

131.  *  For   fix  months    muft   he   perform  this  whole  penance,    if 

*  without  intention  he  kill  a  Siidra;  or  he  may  give  ten  white  cows 

*  and  a  bull  to  the  priellis. 

132.  *  If  he  kill  by  dejign  a  cat,  or  an  ichneumon,  the  bird  Chdpat 
'  or  a  frog,  a  dog,  a  lizard,  an  owl,  or  a  crow,  he  muft  perform  the 

*  ordinary  penance  required  for  the  death  of  a  Sudra,  that  is,  the  chdn' 

*  dray  ana  : 

133.  '  Or,  if  he  kill  one  cf  them  undefignedly,  he  may  drink  nothing 

*  but  milk  for  three  days  and  nights,  or  each  night  walk  a  yogan,  or 

*  thrice  bathe  in  a  river,  or  filently  repeat  the  text  on  the  divinity  of 

*  water  ;  that  is,  if  he  be  difabled  by  real  iiifirmity  from  performing  the 

*  J^^fi  Jnentiojied  penances ^  he  may  have  recoiirfe  to  the  next  in  order. 

134.  '  A  Brahmen,  if  he  kill  a  fnakc,  muft  give  to  fome  prieji  a  hoc, 

*  or  ironheaded  Jlick\  if  an  eunuch,  a  load  of  riceftraw,  and  a  mdjha  of 

'  lead ; 

135.  *  If 
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135.  *  If  a  boar,  a  pot  of  clarified  butter;  if  the  bird  tktiri,  a  drona 
'  of  tila  feeds :  if  a  parrot,  a  fteer  two  years  old ;  if  the  waterbird 
'  crauncha,  a  fleer  aged  three  years  : 

136.  *  If  he  kill  a  goofe,  or  a  phenicoptcros,  a  heron,  or  cormorant, 

*  a  bittern,  a  peacock,  an  ape,  a  hawk,  or  a  kite,  he  muft  give  a  cow 
'  to  fome  Brahmen  : 

137.  *  If  he  kill  a  horfe,  he  muft  give  a  mantle;  if  an  elephant, 
'  five  black  bulls ;  if  a  goat  or  a  fheep,  one  bull ;  if  an  afs,  a  calf  one 

*  year  old  : 

138.  '  If  he  kill  a  carnivorous  wild  beaft,  he  muft  give  a  cow  with 

*  abundance  of  milk;   if  a  wild  beaft  not  carnivorous,  a  fine  heifer; 

*  and  a  raSlicd  of  gold,  if  he  flay  a  camel : 

139.  *  If  he  kill  a  woman  of  any  clafs  caught  in  adultery,  he  muft 

*  give  as  an  expiation,    in  the  dired;  order  of  the  four  claiTcs,  a  lea- 
thern pouch,  a  bow,  a  goat,  and  a  ftieep. 


140.  *  Should  a  Brahmen  be  unable  to  expiate  by  gifts  the  fin  of 

*  killing  a  fnake  and  the  reft,  he  muft  atone  for  his  guilt  by  perform- 

*  ing,  on  each  occafion,  the  penance  prajdpatya. 

141.  *  For  the  flaughter  of  a  thoufand  fmall  animals  which  have 
'  bones,  or  for  that  of  bonelefs  animals  enow  to  fill  a  cart,  he  muft 

*  perform  the  chandrdyana,  or  common  penance  for  killing  a  Sudra ; 

142.  *  But,  for  killing  boned  animals,  he  muft  alfo  give  fome  trifle, 

*  as  a  pana  of  copper,  to  a  Brdhmen  :  for  killing  thofe  without  bones, 

*  he  may  be  abfolved  by  holding  his  breath,  at  the  clofe  of  his  penance^ 

while. 
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*  while  he  thrice  repeats  the  gdyairl  with  its  head,  the  pranavOy  and 

*  the  vydhrtt'ts. 

143.  '  For  cutting  once  •without  malice   trees  yielding  fruit,  fhrubs 
'  with  many  crowded  ftems,  creeping  or  climbing  plants,  or  fuch  as 

*  grow  again  when  cut,  if  they  were  in  bloflbm  when  he  hurt  them,  he 
mull  repeat  a  hundred  texts  of  the  Veda. 


a 


144.  '  For  killing  iiifefts  of  any  fort  bred  in  rice  or  other  grains,  or 

*  thofe  bred  in  honey  or  other  fluids,  or  thofe  bred  in  fruit  or  flowers, 

*  eating  clarified  butter  is  a  full  expiation. 

145.  '  If  a  man  cut,  'wantonly  and  for  no  good  purpofe,  fuch  grafles 
'  as  are  cultivated,  or  fuch  as  rife  in  the  foreft  fpontaneoufly,  he  muft 

*  wait  on  a  cow  for  one  day,  aourifhed  by  milk  alone. 

146.  *  By  thefe  penances  may  mankind  atone  ^r  the  fin  of  injuring 

*  fentient  creatures,  whether  cornmitted  by  defign  or  through  inadver- 

*  tence  :  hear  now  what  penances  are  ordained  for  eating  or  drinking 
<  what  ought  not  to  be  tafted. 

147.  *  He,  who  drinks  undefignedly  any  fpirit  but  that  of  rice,  may 

*  be  abfolved  by  a  new  inveftiture  with  the  facrificial  ftring  :  even  for 
'  drinking  intentionally  the  weaker  forts  of  fpirit,  a  penance  extendina; 

*  to  death  mull  not  (as  the  law  is  now  fixed)  be  prcfcribed. 

148.  '  For   drinking    water    which    has  Hood    in  a   veffel,   where 

*  fpirit  of  rice  or  any  other  fpirituous  liquor  had  been  kept,  he  mufl 
'  fwallow  nothing,  for  five  days  and  nights,  but  the  plant  fane  hapujhpi 
'  boiled  in  milk : 

1-19.  'If 
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149.  *  If  he  touch  any  fpirituous  liquor,  or  give  any  away,  or  ac- 

*  cept  any  in  due  form,  or  with  thanks^  or  drink  water  left  by  a  SudrOy 

*  he  muft  fwallow  nothing,  for  three  days  and  nights,  but  fr//<z-grafs 

*  boiled  in  water. 

150.  *  Should  a  Brahmen^  who  has  once  tailed  the  holy  juice  of  the 

*  moonplant,  even  fmcll  the  breath  of  a  man  who  has  been  drinking 

*  fpirits,  he  muft  remove   the   taint  by  thrice   repeating  the  gdyatri, 

*  while  he  fupprcfles  his  breath  in  water,  and  by  eating  clarified  but- 

*  ter  after  that  ceremony. 

151.  *  If  any  of  the  three  twiceborn  clafles  have  tafted  unknow- 

*  ingly  human  ordure   or  urine,  or  any  thing  that  has  touched  fpi- 

*  rituous  liquor,  they  muft,  after  a  penance^    be  girt  anew  with  the 

*  facrificial  thread ; 

152.  '  But,  in  fuch  new  inveftiture  of  the  twiceborn,  the  partial  ton- 

*  fure,  the  zone,  the  flafF,  the  petition  of  alms,  and  the  Itrid  rules  of 

*  abftinence,  need  not  be  renewed. 

153.  '  Should  one  of  them  eat  the  food   of  thole  perfons,  with 

*  whom  he  ought  never  to  eat,  or  food  left  by  a  woman  or  a  Sudra,  or 

*  any  prohibited  flelh,  he  muft  drink  barleygruel  only  for  feven  days 

*  and  nights. 


o 


154.  '  If  a  Brahmen  drink  fwcet  liquors  turned  acid,  or  aftringent 
'  juices  from  impure  fruits,  he  becomes  unclean,  as  long  as  thofe  fluids 

*  remain  undigefted. 

155.  *  Any  twiceborn  man,  who  by  accident  has  tafted  the  dung  or 
'  urine  of  a  tame  boar,  an  afs,  a  camel,  a  fhakal,  an  ape,  or  a  crow, 

*  muft  perform  the  penance  chdndrdyana: 

VOL.  III.  3  r  150.  *  If 
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156.  *  If  he  tafte  dried  flefhmeat,    or  mufhrooms  rifing   from  the 
'  ground,   or   any  thing   brought  from   a  flaughter-houfe,  though  he 

*  knew  not  whence  it  came,  he  muft:  perform  the  fame  penance. 

157.  *  For  knowingly  eating  the  flefli  of  carnivorous  hearts,  of  town- 

*  boars,  of  camels,  of  galHnaceous  birds,  of  human  creatures,  of  crows, 

*  or  of  afles,  the  penance  taptacricff  bra,  or  burning  and  fevere,  is  the 
'  only  atonement. 

158.  *  A  Brahmen,  who,   before  he  has  completed  his  theological 

*  ftudies,  eats  food  at  monthly  obfequies  to  one  ancejior,  muft  faft  three 
'  days  and  nights,  and  lit  in  water  a  day  : 

159.  *  But  a  ftudent  in  theology,  who  at  any  time  unknowingly  taftes 

*  honey  or  flefh,  muft  perform  the  loweft  penance,  or  the  prajapatya, 

*  and  proceed  to  finiih  his  ftudentfhip. 

160.  *  Having  eaten  what  has  been  left  by  a  cat,  a  crow,  a  moufe,  a 

*  doo-,  or  an  ichneumon,  or  what  has  even  been  touched  by  a  loufe,  he 

*  muft  drink,  boiled  in  water,  the  plant  brahmafuverchald. 

i6l.  'By  the  man,  who  feeks  purity  of  foul,  no  forbidden  food  muft 

*  be  tafted :    what  he  has  undefignedly  fwallowed  he  muft  inftantly 

*  vomit  up,  or  muft  purify  himfelf  with  fpeed  by  legal  expiations. 

1 02 .  '  Such,  as  have  been  declared,  are  the  various  penances  for  eating 

*  prohibited  food:  hear  now  the  law  of  penance  for  an  expiation  of  theft. 

103.  '  The  chief  of  the  twiceborn,  having  voluntarily  ftolen  fuch 
'  property,  as  grain,  raw  or  drefled,  from  the  houfe  of  another  jBrJ/6- 

*  men,  (hall  be  abfolved  on  performing  the  penance  prdjdpatya  for  a 

*  whole  year ; 

lO-l.  '  But 
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164.  '  But  the  penance  chdndrayana  muft  be  performed  for  ftcaling  a 

*  man,  woman,  or  child,  for  feizing  a  field,  or  a  houfe,  or  fiar  taking 

*  the  waters  of  an  enclofed  pool  or  well. 

105.  *  Having  taken  goods  of  little  value  from  the  houfe  of  another 

*  man,  he  muft  procure  abfolution  by  performing  the  penance  fdnta- 

*  pana ;  having  firft  reftored,  as  the  penitent  thief  ahvays  muji^  the  goods 

*  that  he  ftole. 

1 06.  *  For  taking  what  may  be  eaten,  or  what  may  be  lipped,  a  car- 

*  riage,  a  bed,  or  a  feat,  roots,  flowers,  or  fruit,  an  atonement  may 

*  be  made  by  fwallowing  the  five  pure  things  produced  from  a  cow, 

*  or  milk^  curds,  butter,  urine,  dung  :  * 

167.  *  For  ftealing  grafs,  wood,  or  trees,  rice  in  the  hulk,  molafles, 

*  cloth  or  leather,  filh,  or  other  animal  food,  a  ftrift  faft  muft  be  kept 

*  three  days  and  three  nights. 

168.  *  For  ftealing  gems,   pearls,  coral,  copper,  filver,  iron,  brafs, 

*  or  ftone,   nothing   but  broken  rice   muft  be   fwallowed  for  twelve 

*  days; 

169.  *  And  nothing  but  milk  for  three  days,  if  cotton,  or  filk,  or 

*  wool  had  been  ftolen,  or  a  beaft  either  with  cloven  or  uncloven  hoofs, 

*  or  a  bird,  or  perfumes,  or  medicinal  herbs,  or  cordage. 

170.  *  By   thefe   penances    may   a   twiceborn   man   atone    for  the 
'  guilt  of  theft;   but  the   following  aufterities  only  can  remove  the 

*  fin  of  carnally  approaching  thofe,  who   muft  not   be  carnally  ap- 

*  preached. 

171.  *  He, 
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171.  *  He,  who  has  wafted  his  manly  ftrength  with  fifters  by  the 

*  fame  womb,  with  the  wives  of  his  friend  or  of  his  fon,  with  girls 

*  under   the   age    of  puberty,  or    with   women   of  the  loweft  clafies, 

*  muft  perform  the  penance  ordained  for  defiling  the  bed  of  a  pre- 

*  ceptor : 

172.  '  He,  who  has  carnally  known  the  daughter  of  his  paternal 

*  aunt,  who  is  almoji  equal  to  a  fifter,  or  the  daughter  of  his  maternal 

*  aunt,  or  the  daughter  of  his  maternal  uncle,  who  is  a  near  kinfman, 

*  muft  perform,  the  chandrdyana,  or  lunar  penance  ; 

173.  '  No  man  of  fenfe  would  take  one  of  thofe  three  as  his  wife  : 
'  they  (hall  not  be  taken  in  marriage  by  reafon  of  their  confanguinity ; 

*  and  he,  who  marries  any  one  of  them,  falls  deep  into  fin. 

1 74.  '  He,  who  has  wafted,  what  might  have  produced  a  man,  with 

*  female  brute  animals,  with  a  woman  during  her  courfes,  or  in  any 
'  but  the  natural  part,  or  in  water,  muft  perform  the  penance  fan' 

*  tapana :  for  a  bejiial  a£i  with  a  cow  the  penance  muji  be  far  more  fe- 
'  vere. 

175.  '  A  twiceborn  man,  dallying  lafcivioufly  with  a  male  in  any 
'  place  or  at  any  timet  or  with  a  female  in  a  carriage  drawn  by  bullocks, 

*  or  in  water,  or  by  day,  jhall  be  degradedy  aw^rauft  bathe  himfelf^w*^- 
'  lickly  with  his  apparel. 

176.  '  Should  a  Brahmen  carnally  know  a  woman  of  the  Chanddla  or 

*  MlecKha  tribes,  or  tafte  their  food,  or  accept  a  gift  from  them,  he 
'  lofes  his  own  clafs,  if  he  adled  unknowingly  ^  or,  ;/  knowingly,  iinks   to 

^  a  level  with  them. 

177.  '  A 
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177.  *  A  wife,  exceffively  corrupt,   let  her  hulband  confine  to  one 

*  apartment,  and  compel  her  to  perform  the  penance  ordained  for  a 

*  man,  who  has  committed  adultery  : 

178.  '  If,   having  been  folicited  by  a  man   of  her  own  clafs,    Ihe 
'  again  be  defiled,  her  expiation  muft  be  the  penance  prdjapafja  added 

*  to  the  chdndrdyana. 

179.  *  The  guilt  of  a  Brahmen,  who  has  dallied  a  whole  night  with 
'  a  Chanddli  woman,  he  may  remove  in  three  years  by  fubfifting  on 

*  alms,    and  inceffantly  repeating  the  gdyatri  with  other  myfterious 

*  texts. 

180.  '  Thefe  penances  have  been  declared  for  finners  of  four  forts, 
'  thofe  who  hurt  fentient  creatures,  thofe  who  eat  prohibited  food,  thofe 

*  who  commit  theft,  and  thofe  who  are  guilty  of  lafcivioifnefs :  hear  now 

*  the  prefcribed  expiation  for  fuch,  as  hold  any  intercourfe  with  de- 

*  graded  ofi^enders. 

181.  *  He,  who  alTociates  himfelf  for.one  year  with  a  fallen  finner, 

*  falls  like  him ;    not  by  facrificing,  reading  the  Veda,  or  contra<51ing 
'  affinity  with  him,  fnce  by  thofe  aSis  he  lofes  his  clafs  immediately,  but 

*  even  by  ufing  the  fame  carriage  or  feat,  or  by  taking  his  food  at  the 

*  fame  board  : 

182.  '  That  man,  who  holds  an  intercourfe  with  any  one  of  thofe 

*  degraded  offenders,  muft  perform,   as  an  atonement  for   fuch  inter- 

*  courfc,  the  penance  ordained  for  that  finner  himfelf. 

183.  '  The  fapindas  -d^wiS.  famdnodacas  of  a  man  degraded,  for  a  crime 

*  in  the  firjl  degree^  mufl  oflfer  a  libation  of  water  to  his  manes,  as  if 

♦  he 


436  ON  PENANCE 

*  he  were  naturally  dead,  out  of  the  town,  in  the  evening  of  fome  in- 
'  aufpicious  day,  as  the  ninth  of  the  moon,  his  paternal  kinfmen,  his 
'  officiating  prieft,  and  his  fpiritual  guide  being  prcfent. 

184.  'A  female  flave  muft  kick  down  with  her  foot  an  old  pot  filled 
'  with  water,  which  had  for  that  purpofe  been  placed  towards  the  foiith, 

*  as  if  it  were  an  oblation  for  the  dead ;  and  all  the  kinfmen,  in  the 
'  nearer  and  remoter  degrees,    muft  remain  impure  for  a  day  and  a 


< 


night 


185.  *  They  muft  thenceforth  defift  from  fpeakiiig  to  him,  from  fit- 
'  ting  in  his  company,  from  delivering  to  him  any  inherited  or  other 

*  property,  and  from  every  civil  or  ufual  attention,  as  inviting  him  on 

*  thefirft  day  of  the  year^  and  the  like, 

186.  '  His  right  of  primogeniture,  if  be  was  an  elder  brother ,  muft 

*  be  withholden  from  him,  and  whatever  perquifites  arife  from  priority 

*  of  birth  :  a  younger  brother,  excelling  him  in  virtue,  muft  appro. 

*  priate  the  fhare  of  the  firftborn. 

187.  '  But,  when  he  has  performed  his  due  penance,  his  kinfmen 

*  and  he  muft  throw  down  a  new  veflel  full  of  water,  after  havinj; 

*  bathed  together  in  a  pure  pool ; 

188.  *  Then  muft  he  caft  that  vefTel  into  the  water  ;  and,  having  en- 

*  tered  his  houfe,  he  may  perform,  as  before,  all  the  a6ts  incident  to  his 

*  relation  by  blood. 

isg.  *  The  fame  ceremony  muft  be  performed  by  the  kindred  even 

*  of  women  degraded,  for  whom  clothes,  drelTed  rice,  and  water  muft 

*  be  provided  ;  and  they  muft  dwell  in  huts  near  the  family  houfe. 

190,  *  With 
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190.  'With  finners,  whofe  expiations  are  unperformed,  let  not  a 

*  man  tranfad  bufuicfs  of  any  kind;  but  thofe,  who  have  performed 

*  their  expiations,  let  him  at  lao.time  reproach  : 

191.  '  Let  him  not,  however,  live  with  thofe,  who  have  flain  chil- 

*  dren,  or  injured  their  benefaftors,  or  killed  fuppliants  for  protedlion, 

*  or  put  women  to  death,  even  though  fuch  offenders  have  been  legally 

*  purified. 

192.  *  Those  men  of  the  twiceborn  clafTes,  to  whom  the  gayatrl 

*  has  not  been  repeated  and  explained,  according  to  law,  the  affembly 

*  muft  caufe  to  perform  three  prajdpatya  penances,  and  afterwards  to  be 

*  girt  with  the  facrificial  firing  ; 

193.  *  And  the  fame  penance  they  mufl  prefcribe  to  fuch  twiceborn 
'  men,  as  are  anxious  to  atone  for  fome  illegal  a6t,  or  a  negledl  of  the 
'  Vida. 

194.  *  If  priefts  have  accepted  any  property  from  bafe  hands,  they 
'  may  be  abfolved  by  relinquifhing  the  prefents,  by  repeating  myfterious 

*  texts,  and  by  afts  of  devotion  : 

195.  *  By  three  thoufand  repetitions  of  the  gayatrt  with  intenfe  ap- 

*  plication  of  mind,  and  by  fubfifting  on  milk  only  for  a  whole  month 

*  in  the  pafture  of  cows,  a  Brahmen,  who  has  received  any  gift  from  a 

*  bad  man,  or  a  bad  gift  from  any  man,  may  be  cleared  from  fin. 

196.  '  When  he  has  been  mortified  by  abftinence,  and  has  returned 
'  from  the  pafturage,  let  him  bend  low  to  the  other  Brdhmens,  who 

*  muft  thus  Interrogate  him :  '«  Art  thou  really  defirous,  good  man,  of 
"  rcadraifTion  to  an  equality  with  us  ?" 

197.  '  If 
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107.  *  If  he  anfwer  in  the  affirmative,  let  him  give  fome  grafs  to 

*  the  cows,  and  in  the  place,  made  pure  by  their  having  eaten  on  it, 
'  let  the  men  of  his  clafs  give  their  aflent  to  his  readmlflion. 

198.  *  He,  who  has  officiated  at  a  facrifice  for  outcafts,  or  burned 

*  the  corpfe  of  a  ftranger,  or  performed  rites  to  deftroy  the  innocent, 
'  or  made  the  impure  facrifice,  called  Abina,  may  expiate  his  guilt  bv 

*  three  prdjapatya  penances. 

199.  *  A  TWiCEBORN  man,  who  has  rcjctlcd  a  fuppliant  for  his  pro- 

*  te6tion,  or  taught  the  Veda  on  a  forbidden  day,  may  atone  for  his 

*  offence  by  fubfifting  a  whole  year  on  barley  alone. 

200.  *  He,  who  has  been  bitten  by  a  dog,  a  (hakal,  or  an  afs,  by 

*  any  carnivorous  animal  frequenting  a  town,  by  a  man,  a  horfe,  a 
'  camel,  or  a  boar,  may  be  purifi.cd  by  flopping  his  breath  during  one 

*  repetition  of  the  ^^X^'^^* 

201.  *  To  eat  only  at  the  time  of  the  fixth  meal,  or  on  the  evening  of 
'  every  third  day,  for  a  month,  to  repeat  a  Sanhita  of  the  Vedas,  and  to 
'  make  eight  oblations  to  fire,  accompanied  with  eight  holy  texts,  are  al- 

*  ways  an  expiation  for  thofe,  who  are  excluded  from  fociety  at  repafts. 

202.  '  Should  a  Brahmen  voluntarily  afcend  a  carriage  borne  by 

*  camels  or  drawn  by  affes,  or  defignedly  bathe  quite  naked,  he  may 

*  be  abfolved   by  one   fuppreffion   of  breath,  while  he  repeats  in  his 

*  mind  the  moll  holy  text. 

203.  '  He,   who  has   made   any   excretion,   being  greatly  prefled, 

*  either  without  water  near  him,  or  in  water,  may  be  purified  by  bath- 

*  ing  in  his  clothes  out  of  town,  and  by  touching  a  cow. 

204.  *  For 
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204.  '  For  an  omiflioa  of  the  afts,  which  the  Feda  commands  to  be 
'  conftantly  performed,  and  for  a  violation  of  the  duties  prefcribed  to  a 

*  houfekeeper,  the  atonement  is  failing  one  day, 

205.  '  He,  who  fays  hufh  or  pifh  to  a  Brahmen^  or  thou  to  a  fuperior, 

*  muft  immediately  bathe,  eat  nothing  for  the  reft  of  the  day,  and  ap- 

*  peafe  him  by  clafping  his  feet  with  refpeftful  falutation. 

206.  '  For  ftriking  a  Brahmen  even  with  a  blade  of  grafs,  or  tymg  him 

*  by  the  neck  with  a  cloth,  or  overpowering  hitn  in  argument,  and  adding 

*  contemptuous  words,  the  offender  muft  foothe  him  by  failing  proftrate. 

207.  *  An  aifaulter  of  z  Brahmen,  with  intent  to  kill,  fhall  remain 

*  in  hell  a  hundred  years  ;  for  a6tually  ftriking  him  with  the  like  intent t 

*  a  thoufand : 

208.  *  As  many  fmall  pellets  of  duft  as  the  blood  of  a  Brahmen  col- 

*  lefts  on  the  ground,  for  fo  many  thoufand  years  muft  the  ftiedder  of 

*  that  blood  be  tormented  in  hell. 

209.  '  For  a  fimple  aflault,  the  firft  or  common  penance  muft  be  per- 
'  formed  j  for  a  battery,  the  third  or  very  fevere  penance  ;  but  for  ftied- 

*  ding  blood,  without  killing,  both  of  thofe  penances. 

210.  *  To  remove  the  fins,  for  which  no  particular  penance  has  been 

*  ordained,  the  alTembly  muft  award  a  fit  expiation,  confidering  the 

*  ability  of  the  finner  to  perform  it,  and  the  nature  of  the  fin. 

211.  '  Those  penances,  by  which  a  man  may  atone  for  his  crimes, 

*  I  now  will  defcribe  to  you ;  penances,  which  have  been  performed  by 

*  deities,  by  holy  fages,  and  by  forefathers  of  the  human  race. 

VOL.  III.  3  K  212.  'When 
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212.  *  When  a  tvviceborn  man  performs  the  common  penance,  or 

*  that  of  Praja'pati,  he  muft  for  three  days  eat  only  in  the  morn- 
'  ing ;  for  three  days,  only  in  the  evening  ;  for  three  days,  food  unalked 

*  but  prefented  to  him  i  and  for  three  more  days,  nothing. 

213.  '  YidXin-gfor  amohole  day'CiXQ.  dung  and  urine  of  cows  mixed  with 
'  curds,  milk,  clarified  butter,  and  water  boiled  with  f«/^z-grafs,  and 

*  then  fafting  entirely  for  a  day  and  a  night,  is  the  penance  called  Sdn^ 
*■  tapana,  either  from  the  devout  man  Santapana,  or  from  tormenting, 

214.  '  A  twiceborn  man  performing  the  penance,  called  very  fevere, 

*  in  refpeSl  of  the  common,  mufl:  eat,  as  before,  a  fingle  mouthful,  or  a 

*  ball  of  rice  as  large  as  a  heti's  egg,  for  three  times  three  days  ;  and  for 

*  the  laft  three  days,  muft  wholly  abftain  from  food. 

215.  'A  Brahmen,  performing  the  ardent  penance,  muft  fwallow 

*  nothing  but  hot  water,  hot  milk,  hot  clarified  butter,  and  hot  fteam, 

*  each  of  them  for  three  days  fucceffively,  performing  an  ablution  and 

*  mortifying  all  his  members. 

2lO.  'A  total  faft  for  twelve  days  and  nights,  by  a  penitent  with  his 

*  organs  controlled  and  his  mind  attentive,  is  the  penance  named  pa- 
'  rdca,  which  expiates  all  degrees  of  guilt. 

21/.  *  If  he  diminifti  his  food  by  one  mouthful  each  day  during  the 

*  dark  fortnight,  eating  fifteen  mouthfuls  on  the  day  of  the  oppofition,  and 

*  increafe  it  in  the  fame  proportion,  during  the  bright  fortnight,  fafiing 

*  entirely  on  the  day  of  the  conjunction,  and  perform  an  ablution  regularly  at 

*  funrife,  noon,  and  funfet,  this  is  the  chdndrdyana,  or  the  lunar  penance : 

218.  *  Such  is  the  penance  called  ant-ftiaped  or  narrow  in  the  middle; 

*  but,  if  he  perform  the  barley-ihaped  or  broad  in  the  middle^  he  muft 

'  obfcrve 
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'  obferve  the  fame  rule,   beginning  with   the  bright  halfmonth,  and 

*  keeping  under  command  his  organs  of  aftion  and  fenfe. 

219.  *  To  perform  the  lunar  penance  of  an  anchoret,  he  muft  eat 
'  only  eight  mouthfuls  of  foreft  grains  at  noon  for  a  whole  month,  tak- 

*  ins:  care  to  fubdue  his  mind. 

220.  '  If  a  Brahmen  eat  only  four  mouthfuls  at  funrife,  and  four  at 

*  funfet,  for  a  month,  keeping  his  organs  controlled,  he  performs  the 

*  lunar  penance  of  children. 

221.  *  He,  who,  for  a  whole  month,  eats  no  more  than  thrice  eighty 

*  mouthfuls  of  wild  grains,  as  he  happens  by  any  means  to  meet  with 

*  them,  keeping  his  organs  in  fubjedion,  fliall  attain  the  fame  abode 

*  with  the  regent  of  the  moon  : 

222.  '  The  eleven  Rudras,  the  twelve  A'dityas,  the  eight  Vafus,  the 

*  Marufs,  or  genii  of  the  winds,  and  the  feven  great  RiJJns,  have  per- 
'  formed  this  lunar  penance  as  a  fecurity  from  all  evil. 

223.  '  The  oblation  of  clarified  butter  to  fire  muft  every  day  be  made 

*  by  the  penitent   himfelf,  accompanied  with  the  mighty  words  earth, 

*  fky,  heaven ;  he  muft  perfedly  abftain  from  injury  to  fentient  crea- 

*  tures,  from  falfehood,  from  wrath,  and  from  all  crooked  ways. 

224.  *  Or,  thrice  each  day  and  thrice  each  night  for  a  month,  the 

*  penitent  may  plunge  into  water  clothed  in  his  mantle,  and  at  no 
'  time  converfuig  with  a  woman,  a  Sudra,  or  an  outcaft. 

225.  *  Let  him  be  always  in  motion,  fitting  and  rifing  alternately, 

*  or,  if  unable  to  be  thus  rejllefs,  let  him  fleep  low  on  the  bare  ground ; 

*  chaftc 
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*  chafle  as  a  ftudent  of  the  Veda,  bearing  the  facred  zone  and  ftaff, 
'  fhowing  reverence  to  his  preceptor,  to  the  gods,  and  to  priefts ; 

226.  '  Perpetually  muft  he  repeat  the  gdyatrt,  and  other  pure  texts 

*  to  the  bcfl:  of  his  knowledge  :  thus  in  all  penances  for  abfolution  from 

*  fin,  muft  he  vigilantly  employ  himfelf. 

227.  '  By  thefe  expiations  are  twiceborn  men  abfolved,  whofe  of- 

*  fences  are  publickly  known,  and  are  mifchievous  by  their  example ;  but 

*  for  fins  not  publick,  the  aflembly  of  priefts  muft  award  them  pe- 

*  nances,  with  holy  texts  and  oblations  to  fii'e. 

228.  *  By  open  confeffion,  by  repentance,  by  devotion,  and  by  read- 

*  ing  the  fcripture,   a  finner  may  be   releafed  from   his  guilt;  or  by 

*  almfgiving,  in  cafe  of  his  inability  to  perform  the  other  aSfs  of  reli- 

*  gion. 

229.  *  In  proportion  as  a  man,  who  has  committed  a  (in,  ftiall  truly 

*  and  voluntarily  confefs  it,  fo  far  he  is  difengaged  from  that  offence, 

*  like  a  fnake  from  his  flough  j 

230.  *  And,  in  proportion  as  his  heart  fincerely  loathes  his  evil  deed, 

*  fo  far  (hall  his  vital  fpirit  be  freed  from  the  taint  of  it. 

231.  *  If  he  commit  fin,  and  adually  repent,  that  fin  fhall  be  re- 

*  moved  from  him  j  but  if  he  merely  fay,  "  I  will  fin  thus  no  more," 

*  he  can  only  be  releafed  by  an  adual  abftinence  from  guilt. 

232.  *  Thus  revolving  in  his  mind  the  certainty  of  retribution  in  a 
«  future  ftate,  let  him  be  couftantly  good  in  thoughts,  words,    and 

*  aftion. 

233.  *  If 
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233.  '  If    he    defire    complete    remiffion   of   any    foul   ad   which 

*  he   has  committed,   either    ignorantly   or   knowingly,   let   him    be- 

*  ware  of  committing  it  again  :  for  the  fecond  fault  his  penance  mujl  be 

*  doubled. 

234.  *  If,  having  performed  any  expiation,  he  feel  not  a  perfed  fatif- 

*  fad:ion  of  confcience,  let  him  repeat  the  fame  devout  a6t,  until  his 

*  confcience  be  perfedlly  fatisfied, 

235.  '  All  the  blifs  of  deities  and  of  men  is  declared  by  fages,  who 

*  difcern  the  fenfe  of  the  Veda,  to  have  in  devotion  its  caufe,  in  devo- 

*  tion  its  continuance,  in  devotion  its  fuUnefs. 

236.  '  Devotion  is  equal  to  the  performance  of  all  duties  \  it  is  divine 

*  knowledge  in  a  Brahmen ;  it  is  defence  of  the  people  in  a  CJl^atriya  ; 

*  devotion  is  the  bufinefs  of  trade  and  agriculture  in  a  Vaifya;  devotion 

*  is  dutiful  fervice  in  a  Sudra. 

237.  '  Holy  fages,  with  fubdued  paffions,  feeding  only  on  fruit, 
'  roots,  and  air,  by  devotion  alone  are  enabled  to  furvey  the  three 
'  worlds,  terrejirialy  ethereal,  and  celejlial,  peopled  with  animal  crea- 
'  tures,  locomotive  and  fixed. 

238.  '  Perfed  health,  or  unfailing  medicines,  divine  learning,  and 
'  the  various  manlions  of  deities,  are  acquired  by  devotion  alone  :  their 

*  efficient  caufe  is  devotion. 

239.  '  Whatever  is  hard  to  be  traverfed,  whatever  is  hard  to  be  ac- 

*  quired,  whatever  is  hard  to  be  vifited,  whatever  is  hard  to  be  per- 

*  formed,  all  this  may  be  accomplifhed  by  true  devotion ;  for  the  dif- 

*  ficulty  of  devotion  is  the  greatefl  of  all. 

240.  '  Even 
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240.  '  Even    finners    in    the    higheft    degree,    and   of   courfe    the 

*  other  offenders,  are  abfolved   from   guilt  by  auftere  devotion  well- 

*  pradtifed. 

241.  '  Souls,  that  animate  worms,  and  infe6ls,  ferpents,  moths,  beafts, 

*  birds,  and  vegetables,  attain  heaven  by  the  power  of  devotion. 

242.  '  Whatever  fin  has  been  conceived  in  the  hearts  of  men,  ut- 

*  tered  in  their  fpeech,  or  committed  in  their  bodily  a6ls,  they  ij^eedily 

*  burn  it  all  away  by  devotion,  if  the}'  preferve  devotion  as  their  beft 

*  wealth. 

243.  '  Of  a  prieft,  whom  devotion   has  purified,   the   divine  f|)irits 

*  accept  the  facrifices,  and  grant  the  defires  with  ample  increafe. 

244.  '  Even  Brahma',  lord  of  creatures,  by  devotion  ena6led  this 

*  code  of  laws  ;  and  the  fages  by  devotion  acquired  a  knowledge  of  the 
«  Vedas. 

245.  '  Thus  the  gods  themfelves,    obferving  in    this   univerfe  the 

*  incomparable  power  of  devotion,   have  proclaimed  aloud  the  tranf- 
'  cendent  excellence  of  pious  auflerity. 

246.  *  By  reading  each  day  as  much  as  poffible  of  the  Veda,  by  per- 

*  forming  t\\tji've  great  facraments,  and  by  forgiving  all  injuries,  even 


*  fins  of  the  higheft  degree  fhall  be  foon  effaced 


247.  *  As  fire  confumes  in  an  inftant  with  his  bright  flame  the 
wood,  that  has  been  placed  on  it,  thus,  with  the  flame  of  knowledge, 
a  Brahmen,  who  underftands  the  Veda,  confumes  all  fin. 

248.  *  Thus 
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248.  *  Thus  has  been  declared,  according  to  law,  the  mode  of  aton- 
'  ing  for  open  fins :  now  learn  the  mode  of  obtaining  abfolution  for 
'  fecret  offences. 

249.  '  Sixteen  fuppreffions  of  the  breath,  while  the  holiejl  of  texts 

*  is  repeated  with  the  three  mighty  words,  and  the  triliteral  fyllable, 

*  continued  each  day  for  a  month,  abfolve  even  the  flayer  of  a  Brdh- 

*  men  from  his  hidden  faults. 

260.  *  Even  a  drinker  of  fpirituous  liquors  is  abfolved  by  repeating 

*  each  day  the  text  apa  ufed  by  the  fage  Cautsa,  or  that  beginning 

*  with  preti  ufed  by  Vasisht'ha,  or  that  called  mdhitra,  or  that,  of 

*  which  the  firft  word  hfuddhavatyah. 

251.  *  By  repeating  each  day  for  a  month  the  text  dfyavdmiyay  or 

*  the  hymn  Sivafancalpa,  the  Healer  of  gold  from  a  priell  becomes  in- 

*  flantly  pure. 

252.  *  He,  who  has  violated  the  bed  of  his  preceptor,  is  cleared  from 

*  fecret  faults  by  repeating  fxteen  times  a  day  the  text  ha'vijljyantiya, 

*  or  that  beginning  with  ?ia  tamanhah,  or  by  revolving  in  his  mind  the 

*  fxteen  holy  verfes,  called  PauruJIoa. 

253.  '  The  man,  who  defires  to  expiate  his  hidden  fins  great  and 

*  fmall,    mufl  repeat  once  a  day  for  a  year  the  text  ava,  or  the  text 

*  yatcinchida. 

254.  '  He,    who  has  accepted  an  illegal  prefent,  or  eaten  prohi- 

*  bited  food,  may  be  cleaaled  ia  three  days  by  repeating  the  text  tar  at' 

*  famandiya, 

255.  *  Though 
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255.  '  Though  he  have  committed   many  fccret  fins,   he   fliall  be 

*  purified  by  repeating  for  a  month  the  text  Jomaraudra  or  the  three 

*  texts  dryamna,  while  he  bathes  in  a  facred  flream. 

250.  *  A  grievous  offender  mufl;  repeat  the  feven  vcrfes,  beginning 

*  with  Indra,  for  half  a  year  ;  and  he,   who  has  defiled  water  with 

*  any  impurity,  muft  fit  a  whole  year  lubfifting  by  alms. 

257.  'A  twlceborn  man,  who  fhall  offer  clarified  butter  for  a  year, 

*  with  eight  texts  appropriated  to  eight  feveral  oblations,  or  with  the 

*  text  na  me,  Ihall  efface  a  fin  even  of  an  extremely  high  degree. 

258.  '  He,  who  had  committed  a  crime  of  the  firift  degree,  fhall  be 

*  abfolved,  if  he  attend  a  herd  of  kine  for  a  year,  mortify  his  organs, 
'  and  continually  repeat  the    texts  beginning  with  pavamdm,  living 

*  folely  on  food  given  in  charity : 

259.  '  Or,  if  he  thrice  repeat  a  Sanhitd  of  the  Vedas,  or  a  large  por- 

*  tioji  of  them  with  all  the  mantras  and  brahmanas,  dwelling  in  a  foreft 

*  with  fubdued  organs,  and  purified  by  three  pardcas,   he  Ihall  be  fet 

*  free  from  all  fins  how  heinous  foever. 

260.  '  Or  he  (hall  be  releafed  from  all  deadly  fins,  if  he  faff  three 

*  days,  with  his  members  mortified,  and  twice  a  day  plunge  into  water, 
'  thrice  repeating  the  text  aghamarjl:ana : 

2O1.   '  As  the  facrifice  of  a  horfe,  the  king  of  facrifices,  removes  all 

*  fins,  thus  the  text  aghamarjloana  deflroys  all  offences. 

262.  *  A   prieft,   who    fliould    retain    in    his    memory    the    whole 

*  Rigveda^  would    be   abfolved  from  guilt,  even   if  he   had  flain  the 

'  inhabitants 
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*  inhabitants  of  the  three  worlds,  and  had  eaten  food  from  the  fouleft 

*  hands. 

203.  'By  thrice  repeating  the  mantras  and  brahmanas  of  the  Bach^ 

*  or  thofe  of  the  Tajufi,  or  thofe  of  the  Sdman,  with  the  iipanijliadsy  he 

*  Ihall  perfectly  be  cleanfed  from  every  poffible  taint : 


IS 


264.  *  As  a  clod  of  earth,  caft  into  a  great  lake,  finks  in  it,  thus  i 

*  every  finful  a6l  fubmcrged  in  the  triple  Veda. 

265.  '  The  divifions  of  the  Rich,  the  feveral  branches  of  the  Yajufi, 

*  and  the  manifold  ftrains  of  the  Sdman  muft  be  confidered  as  forming 

*  the  triple  Veda  :  he  knows  the  Veda,  who  knows  them  colle<5lively. 

266.  *  The   primary   triliteral  Syllable,    in  which  the   three   Vedas 

*  themfelves  are  comprifed,  muft  be  kept  fecret,  as  another  triple  Veda: 

*  he  knows  the   Veda,  who  diJiinBly  knows  the  myftick  fenfe  of  that 

*  word,' 
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CHAPTER  THE  TWELFTH. 

On  Tranf migration  and  Final  Beatitude. 


1.  '  Kj  THOU,    who  art   free   from  fin,  faid   the   devout  fages^ 
'  thou  haft  declared  the  whole  fyftem  of  duties  ordained  for  the  four 

*  claffes  of  men  :  explain  to  us  now,  from  the  firft  principles,  the  ul- 

*  timate  retribution  for  their  deeds.' 

2.  Bhrigu,  whofe  heart  was  the  pure  effence  of  virtue,  who  pro- 
ceeded from  Menu  himfelf,    thus  addreffed  the  great  fages :    *  Hear 

*  the  infallible  rules  for  the  fruit  o/"  deeds  in  this  univerfe. 

S.  '  Action,  either  mental,  verbal,  or  corporeal,  bears  good  or  evil 

*  fruit,  as  it/elf  is  good  or  evil ;  and  from  the  adions  of  men  proceed 

*  their  various  tranfmigrations  in  the  higheft,  the  mean,  and  the  loweft 


*  degree 


4.  •  Of  that  threefold  aftion,  connefted  with  bodily  fundlions,  dif- 

*  pofed  in  three  claffes,  and  confifting  of  ten  orders,  be  it  known  in  this 
'  world,  that  the  heart  is  the  inftigator. 

5.  *  Devifing  means  to  appropriate  the  wealth  of  other  men,  rc- 

*  folving  on  any  forbidden  deed,  and  conceiving  notions  of  atheifm  or 

*  materialifm,  are  the  three  bad  ads  of  the  mind : 

0.  '  Scurrilous 
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6.  *  Scurrilous  language,  falfehood,   indifcriminate  backbiting,  and 

*  ufelefs  tattle,  are  the  four  bad  a6ls  of  the  tongue : 

7.  '  Taking  efFeds  not  given,  hurting  fentient  creatures  without  the 

*  fandion  of  law,  and  criminal  intercourfe  with  the  wife  of  another, 

*  are  the  three  bad  ads  of  the  body  ;  and  all  the  ten  have  their  oppojites, 
'  which  are  good  in  an  equal  degree. 

8.  *  A  rational  creature  has  a  reward  or  a  punifliment  for  mental 

*  a6ts,  in  his  mind  ;  for  verbal  a6ls,  in  his  organs  of  fpeech ;  for  cor- 

*  poreal  a61s,  in  his  bodily  frame. 

9.  '  For  finful  acls  moftly  corporeal,  a  man  (hall  aflume  after  death 
'  a  vegetable  or  mineral  form  ;  for  fuch  acts  moftly  verbal,  the  form  of 

*  a  bird  or  a  beaft ;  for  a<fls  moftly  mental,  the  loweft  of  human  con- 
'  ditions  : 

10.  *  He,  whofe  firm  underftanding  obtains  a  command  over  his 

*  words,   a  command  over  his    thoughts,    and   a  command  over  his 

*  whole  body,  may  juftly  be  called  a  tridandi,  or  triple  commander ;  not  a 

*  mere  anchoret ^  who  bears  three  vifible  Jiaves. 

11.  '  The  man,  who  exerts  this  triple  felfcommand  with  refpe6l  to 

*  all  animated  creatures,  wholly  fubduing  both  luft  and  wrath,  (hall  by 
'  thofe  means  attain  beatitude. 

12.  *  That  fubftance,  which  gives  a  power  of  motion  to  the  body, 

*  the  wife  call  cjhetrajnya,  or  jivdtman,  the  vital  fpiritj  and  that  body, 

*  which  thence  derives  active  fundions,  they  name  bhutatman,  or  com- 
'  pofsd  of  elements : 

13.  *  Another 
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13.  *  Another  internal  fpirit,  called  mahat,  or  the  great  foul,  attends 

*  the  birth  of  all  creatures  imbodied,  and  thence  in  all  mortal  forms 

*  is  conveyed  a  perception  either  pleafmg  or  painful. 

14.  *  Thofe  two,    the  vital  fpirit  and  reafonable  foul,   are  clofely 

*  united  with  Jive  elements,  but  conneiled  with  the  fupreme  fpirit,  or 

*  divine  effence,  which  pervades  all  beings  high  and  low  : 

15.  '  From  the  fubftance  of  that  fupreme  fpirit  are    difFuled,    like 

*  fp  arks  from  fire,  innumerable  vital  fpirits,  which  perpetually  give  mo- 

*  tion  to  creatures  exalted  and  bafe. 

16.  *  By  the  vital  fouls  of  thofe  men,  who  have  committed  fins  in 

*  the  body  reduced  to  ajhes^  another  body,  compofed  of  nerves  with  five 

*  fenfations,   in  order  to  be  fufceptible  of  torment,  (hall  certainly  be 

*  affum.ed  after  death  ; 

17.  '  And,  being  intimately  united  with  thofe  minute  nervous  par- 

*  tides,    according  to  their  diftribution,  they   fhall  feel,  in  that  new 
'  body,  the  pangs  inflicted  in  each  cafe  by  the  fentence  of  Yama. 

18.  '  When  the  vital  foul  has  gathered  the  fruit  of  fins,  which  arife 
'  from  a  love  of  fenfual  pleafure,  but  muft  produce  mifery,  and,  when 

*  its  taint  has  thus  been  removed,  it  approaches  again  thofe  two  mofl 

*  effulgent  effences  the  intelleSfual  foul  and  the  divine  fpirit : 

19.  *  They  two,  clofely  conjoined,  examine  without  remiffion  the 

*  virtues  and  vices  of  that  fenfitive  foul,  according  to  its  union  with 

*  which  it  acquires  pleafure  or  pain  in  the  prefent  and  future  worlds. 

20.  '  If 
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20.  *  If  the  vital  fpirit  had  pradifed  virtue  for  the  mofl  part  and 

*  vice  in  a  fmall  degree,  it  enjoys  delight  in  celeflial  abodes,  clothed 

*  with  a  body  formed  of  pure  elementary  particles ; 

21.  '  But,   if  it  had  generally  been  addicted  to  vice,  and  fcldom 

*  attended  to  virtue,  then  Ihall  it  be  deferted  by  thofe  pure  elements, 

*  and,  hosoing  a  coarfer  body  offenfible  nerves,  it  feels  the  pains  to  which 

*  Yama  (hall  doom  it : 

22.  '  Having  endured  thofe  torments  according  to  the  fentence  of 

*  Yama,  and  its  taint  being  almoft  removed,  it  again  reaches  thofe  five 

*  pure  elements  ia  the  order  of  their  natural  diftribution. 

23.  *  Let  each  man,  confidering  with  his  intelle6lual  powers  thefc 

*  migrations  of  the  foul  according  to  its  virtue  or  vice,  into  a  region  of 

*  blifs  or  pain ^  continually  fix  his  heart  on  virtue. 

24.  *  Be  it  known,  that  the  three  qualities  of  the  rational  foul  are  a 

*  tendency  to  goodnefs,  to  paffion,  and  to  darknefs ;  and,  endued  with 

*  one  or  more  of  them,  it  remains  inceffantly  attached  to  all  thefe 

*  created  fubftances : 

25.  *  When  any  one  of  the  three  qualities  predominates  in  a  mortal 

*  frame,  it  renders  the  imbodied  Ipirit  eminently  diftinguifhed  for  that 

*  quality. 

20.  *  Goodnefs  is  declared  to  be  true  knowledge;    darknefs,   grofs 

*  ignorance ;  paffion,  an  emotion  of  dcfire   or   averfion  :  fuch  is  the 

*  compendious  defcription  of  thofe  qualities,  which  attend  all  fouls. 

27.  *  When 
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27.  *  When  a  man  perceives   in  the  reafonable  foul  a  difpofition 

*  tending  to  virtuous  love,    unclouded  with  any  malignant  paffion, 

*  clear  as    the  pureft   light,   let  him  recognife   it   as   the  quality  of 

*  goodnefs  : 

28.  '  A  temper  of  mind,  which  gives  uneafinefs  and  produces  dif- 

*  afFe6lion,  let  him   confider  as   the   adverle   quality  of  paffion,  ever 

*  agitating  imbodied  fpirits  : 

29.  *  That  indiftindt,  inconceivable,  unaccountable  difpofition  of  a 

*  mind  naturally  fenfual,  and  clouded  with  infatuation,  let  him  know 

*  to  be  the  quality  of  darknefs. 

30.  *  Now  will  I  declare  at  large  the  various  a£ls,  in  the  higheft, 

*  middle,  and  loweft  degrees,  which  proceed  from  thofe  three  difpofi- 

*  tions  of  mind. 

31.'  Study  of  fcrlpture,  auftere  devotion,  facred  knowledge,  cor- 

*  poreal  purity,  command  over  the  organs,   performance  of  duties,  and 

*  meditation  on  the  divine  fpirit,  accompany  the  good  quality  of  the 

*  foul: 

32.  *  Interefted  motives  for  a61s  of  religion  or  morality,  perturbation 

*  of  mind  on  flight  occafions,  commiffion  of  a6ls  forbidden  by  law,  and 

*  habitual  indulgence  in  felfifh  gratifications,  are  attendant  on  the  qua- 

*  lity  of  paffion : 

33.  *  Covetoufnefs,  indolence,  avarice,  detradllon,  atheifm,  omiffion 

*  of  prefcribed  ads,  a  habit  of  foliciting  favours,  and  inattention  to 

*  neceflary  bufmefs,  belong  to  the  dark  quality. 

34.  *  Of 
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34.  '  Of  thofe  three  qualities,   as  they  appear  in  the  three  times, 

*  paji^  prefent,  atid  future,  the  following  in  order  from  the  loijoeji  may 

*  be  confidered  as  a  fhort  but  certain  criterion. 


Z5.  *  Let  the  wife  confider,  as  belonging  to  the  quality  of  darknefs, 

*  every  adt,  which  a  man  is  aihamed  of  having  done,  of  doing,  or  of 

*  going  to  do  : 

30.  *  Let  them  confider,  as  proceeding  from  the  quality  of  paflion, 

*  every  aft,   by  which  a  man   feeks  exaltation  and  celebrity  in  this 

*  world,  though  he  may  not  be  much  afflifted,  if  he  fail  of  attaining 

*  his  objeft; : 

3/.  *  To  the  quality  of  goodnefs  belongs  every  aft,  by  which  he  hopes 

*  to   acquire   divine  knowledge,  which  he  is  never  afliamed  of  doing 

*  and  which  brings  placid  joy  to  his  confcience, 

38.  *  Of  the  dark  quality,  as  defcribed,  the  principal  objcft  is  plea- 

*  fure  ;  of  the  paffionate,  worldly  profperity  ;  but  of  the  good  quality, 

*  the  chief  objeft  is  virtue :  the  laft  mentioned  objeSis  are  fuperiour  in 

*  dignity. 

39.  '  Such    tranfmigrations,    as    the    foul    procures    in    this    uni- 

*  verfe  by  each  of  thofe  qualities,  I  now  will  declare  in  order  fuc- 

*  cinftly. 

40.  *  Souls,  endued  with  goodnefs,  attain  always  the  ftate  of  deities  ; 

*  thofe  filled  with  ambitious  paffions,  the  condition  of  men  ;  and  thofe 
'  immerfed  in  darknefs,  the  nature  of  beafts:  this  is  the  triple  order 

*  of  tranfmi2;ration. 

41.  *  Each 
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41.'  Each  of  thofc  three  tranfmigrations,  caufed  by  the  feveral  qua- 

*  litieSj  muft  alfo  be  conlidered  as  threefold,  the  loweft,  the  mean,  and 

*  the  higheft,   according  to  as  many  dillin6tions  of  a6ls  and  of  know- 

*  ledge. 

42.  '  Vegetable  and  mineral  fubftances,  worms,  infed;s,  and  reptiles, 
'  fome  very  minute,  fome   rather  larger,  fifh,  fnakes,  tortoifes,  cattle, 

*  fhakals,  are  the  loweft  forms,  to  which  the  dark  quality  leads  : 

43.  *  Elephants,  horfes,  men  of  the  fervile  clafs,  and  contemptible 

*  Mlech'has,  or  barbarians,  lions,  tigers,  and  boars,  are  the  mean  flates 

*  procured  by  the  quality  of  darknefs  : 

44.  '  Dancers  and  fingers,  birds,  and  deceitful  men,  giants  and  blood- 

*  thirfty  favages,  are  the  higheft  conditions,  to  which  the  dark  quality 

*  can  afcend. 

45.  *  J'hallas,  or  cudgelplayers,  Mallas,  or  boxers  and  wreftlers,  Nafas, 

*  or  adlors,  thofe  who  teach  the  ufe  of  weapons,  and  thofe  who  are 

*  addifted  to  gaming  or  drinking,  are  the  loweft  forms  occafioned  by 

*  the  paffionate  quaUty  : 

46.  '  Kings,  men  of  the  fighting  clafs,  domeftick  priefts  of  kings, 

*  and  men  Ikillcd  in  the   war  of  controverfy,  are  the  middle  ftates 
'  caufed  by  the  quality  of  paffion  : 

47.  '  Gandharvas,  or  aerial  muficians,  Guhyacas  and  Yacjlias,  or  fer-  . 

*  vants  and  companions  of  Cuve'ra,  genii  attending  fuperiour  gods,  as 
<■  the    Vidyddharas   and    others,    together    with    various    companies   of 

*  Apjarafes  or  nymphs,   are  the   higheft  of   thofe  forms,  which  the 

*  quality  of  paffion  attains. 

VOL.  III.  3  M  48.  '  Hermits, 
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48.  '  Hermits,  religious  mendicants,  other  Brdhmens,  fuch  orders  of 
'  demigods  as  are  wafted  in  airy  cars,   genii   of  the   figns   and  lunar 

*  manfions,  and  Daityasy  or  the  oifspring  of  DiTi,  are  the  loweft  of 

*  flates  procured  by  the  quality  of  goodncfs  : 

49.  *  Sacrificers,  holy  fages,  deities  of  the   lower   heaven,  genii  of 
'  the  Vedas,  regents  of  flars  not  in  the  paths  of  the  fun  and  moon,  di- 

*  vinities  of  years,  Pitris  or  progenitors  of  mankind,  and  the  demigods 

*  named  Sddhyas,    are   the  middle  forms,  to  which   the  good   quality 

*  conveys  all  fpirits  moderately  endued  with  it  ^ 

50.  *  Brahma'  with  four  faces,   creators  of  worlds  under  him,   as 
'  Marichi  and  others,    the  genius  of  virtue,    the_  divinities  prefiding 

*  over  (two  principles  of  nature  in  the  philofophy  of  Capila)  mahat,  or 
'  the  mighty,  and  avyadta,  or  unperceived,  are  the  higheft  conditions,  to 

*  which,  by  the  good  quality,  fouls  are  exalted. 

51.  '  This  triple  fyftem  of  tranfmigrations,  in  which  each  clafs  has 
'  three  orders,  according  to  a6lions  of  three  kinds,  and  which  comprifes 

*  all  animated  beings,  has  been  revealed  in  its  full  extent : 

52.  *  Thus,  by  Indulging  the  fenfual  appetites,  and  by  negle6ling  the 

*  performance  of  duties,  the  bafeft  of  men,  ignorant  of  facred  expia- 

*  tions,  alTume  the  bafeft  forms. 

53.  '  What  particular  bodies  the  vital  fpirit  enters  In  this  world, 

*  and  in  confequence  of  what  fins  here  committed,  now  hear  at  large 

*  and  in  order. 

54.  *  Sinners  in  the  firft  degree,  having  pafled  through  terrible  rc- 

*  gions  of  torture  for  a  great  number  of  years,  are  condemned  to  the 

'  following 
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*  following  births  at  the  clofe  of  that  period  to  efface  all  remains  of 

*  their  Jin. 

55.  '  The  flayer  of  a  Brahmen  muft   enter  according  to   the  cir~ 

*  ciimftances    of  his   crime  the    body   of   a    dog,    a  boar,    an    afs,    a 

*  camel,    a   bull,   a  goat,  a   fheep,  a  ftag,  a  bird,    a   Chanddla,  or  a 

*  Puccafa. 

56.  *  A  priefl,  who  has  drunk  fpirituous  liquor,  fhall  migrate  into 

*  the  form  of  a  fmaller  or  larger  worm  or  infed:,  of  a  moth,  of  a  fly 
'  feeding  on  ordure,  or  of  fome  ravenous  animal. 

57.  *  He,  who  fl:eals  the  gold  of  a  prieft,  fhall  pafs  a  thoufand  times 
'  into  the  bodies  of  fpiders,  of  fnakes  and  cameleons,  of  crocodiles  and 
*■  other  aquatick  monfters,  or  of  mifchievous  blood  fucking  demons. 

58.  '  He,  who   violates   the  bed  of  his  natural  or  fpiritual  father, 

*  migrates  a  hundred  times  into  the  forms  of  grafles,  of  fhrubs  with 

*  crowded  fl:ems,  or  of  creeping  and  twining  plants,  of  vultures  and 

*  other  carnivorous  animals,  of  lions  and  other  beafts  with  fharp  teeth, 

*  or  of  tigers  and  other  cruel  brutes. 

5g.  '  They,  who  hurt  any  fentient  beings,  are  born  cats  and  othef^ 

*  eaters  of  raw  flefli  ;  they,  who  tafte  what  ought  jiot  to   be   tafl;cd, 

*  maggots  or  fmall  flies ;  they,  who  fleal  ordinary  things,  devourers  of 

*  each   other :    they,  who  embrace  very  low  women,  become  reftlcfs 

*  ghofti. 

Oo.  '  He,  who  has  held    intercourfc  with   degraded   men,    or  been 

*  criminally   conneded   with    the   wife   of  another,    or  ftolcn   common 

'  things 
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*  things   from   a  prieft,  fhall  be  changed  into  a  fpiiit,  called  Brah- 

*  mardcjioafa. 

Oi.  '  The  wretch,  who  through  covetoufncis  has  ftoleii  rubles  or 

*  ether  gems,  pearls,  or  coral,  or  precious  things  of  which  there  are 

*  many  forts,  fhall  be  born  in  the  tribe  of  goldjmiths,  or  among  birds 
*■  called  hemacaras,  or  goldmakers. 

62.  *  If  a  man  Ileal  grain  in   the   hulk,  he   fhall   be  born   a  rat ; 

*  if  a  yellow  mixed  metal,  a  gander  ;  if  water,  a  plava,  or  diver ;  if 

*  honey,  a  great  flinging  gnat ;   if  milk,  a  crow  ;  if  exprefled  juice, 

*  a  dog ;    if  clarified  butter,  an  ichneumon  weafel ; 

C3.  *  If  he  fteal  flefhmeat,  a  vulture  ;  if  any  fort  of  fat,  the  water- 

*  bird  madgu ;  if  oil,  a  blatta,  or  oildrinking  beetle;  if  fait,  a  cicada  or 

*  cricket ;  if  curds,  the  bird  valdca ; 

64.  'If  filken  clothes,  the   bird  titiiri;    if  woven  flax,  a  frogj  if 

*  cotton  cloth,   the  waterbird  crauncha  ;   if  a  cow,   the  lizard  godbd ; 
'  if  mclafTes,  the  bird  vdgguda ; 

65.  *  If  exquifite  perfumes,  a  mufkrat ;  if  potherbs,  a  peacock  j  if 

*  drelTed  grain  in  any  of  its  various  forms,  a  porcupine  i  if  raw  grain, 
'  a  hedsrehoor  • 

CO.  '  If  he  fleal  fire,  the  bird  vaca ;  if  a  houfehold  utenfil,  an  ich- 

*  neumon-fly ;  if  dyed  cloth,  the  bird  chacora ; 

67.  *  If  a  deer  or  an  elephant,  he  fhall  be  born  a  wolf;  if  a  horfe, 
'  a  tiger ;    if  roots  or  fruit,    an  ape ;    if  a  woman,  a  bear ;  if  water 

*  from 
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*  from  a  jar,  the  bird  chdtaca  ;  if  carriages,  a  camel ;  if  fmall  cattle, 

*  a  goat. 

68.  '  That  man,  who  defignedly  takes  away  the  property  of  another, 

*  or  eats  any  holy  cakes  not  firll  prefented  to  the  deity  at  a  folemn  rite, 

*  (hall  inevitably  fink  to  the  condition  of  a  brute. 

69.  •  Women,  who  have  committed  fimilar  thefts,  incur  a  fimilar 

*  taint,  and  fhall  be  paired  with  thofe  male  beafts  in  the  form  of  their 

*  females. 


70.  *  If  any  of  the  four  claiTes  omit,  without  urgent  neceflity,  the 

*  performance  of  their  feveral   duties,    they  fhall  migrate  into  finful 
'  bodies,  and  become  flaves  to  their  foes. 

71.  '  Should  a  Brahmen  omit  his  peculiar  duty,  he  fhall  be  changed 
'  into  a  demon  called  Ulcdmuc  ha  or  with  a  mouth  like  a  firebrand,  who 

*  devours  what   has  been  vomited  j  a  Cjhatriya^   into  a  demon  called 

*  Cataputana^  who  feeds  on  ordure  and  carrion  ; 

72.  *  A    Vaifya,    into   an    evil   being    called  Maitrdcpajyotica,   who 

*  eats  purulent  carcafTes  ;  and  a  Sudra,  who  negle(51:s  his  occupations, 

*  becomes   a    foul    imbodied   fpirit    called    Chailafaca,    who   feeds    on 

*  lice. 

73.  *  As  far  as  vital  fouls,  addidlcd  to  fenfuality,  indulge  themfelves 

*  in  forbidden  pleafures,  even  to  the  fame  degree  fhall  the  acutenefs 

*  of  their  fenfes  be  raifed  in  their  future  bodies,  that  they  may  endure 

*  analogous  fains  ; 

74.  '  And, 
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74.  '  And,  ill  confequence  of  their   folly,  they  fliall  be  doomed  as 
'  often  as  they  repeat  their  criminal  acts,  to  pains  more  and  more  in- 

*  tenfe  in  defpicable  forms  on  this  earth. 

T5.  *  They  fhail  firfl  have  a  fenfation  of  agony  in  Tdmifra  or  utter 

*  darknefs,    and  in  other    ieats    of  horrour ;    in  AJipatravanUy    or  the 

*  fwordleaved  foreji,    and    in  different    places  of   binding  fait   and   of 

*  rending : 

70.   *  Multifarious  tortures  await  them  :  they  fhall  be  mangled  by 

*  ravens  and  owls,  fhall  fwallow  cakes  boiling  hot  ;  fhall  walk,  over 

*  inflamed  fands ;   and  fhall  feel  the  pangs  of  being  baked  like   the 
'  vefTels  of  a  potter  : 

'J 7.  '  They  fhall  affume  the  forms  of  beafts  continually  miferable, 

*  and  fuffer  alternate  afRi6lions  from  extremities  of  cold  and  of  heat, 
'  furrounded  with  terrours  of  various  kinds : 

78.  '  More  then  once  (hall  they  lie  in  different  wombs;  and,  after 

*  agonizing  births,  be  condemned  to  fevere  captivity,    and  to  fervilc 
'  attendance  on  creatures  like  themfelves : 

7g.  *  Then    fhall    follow  feparations    from    kindred    and    friends, 
'  forced  refidence  with  the  wicked,    painful  gains  and  ruinous  lofTes 

*  of  wealth;   friendfhips  hardly  acquired  and  at  length  changed   into 

*  enmities, 


80.  '  Old   age  without   refource,   difeafcs    attended    with   anguifh, 
*  pangs  of  innumerable  forts,  and,  laftly,  unconquerable  death. 

81.  '  With 
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81.  '  With  whatever  difpofition  of  mind  a  man  ihall  perform  in  this 

*  life  any  aSt  religious  or   morale    in   a  future  body  endued   with    the 
'  fame  quality,  {hall  he  receive  his  retribution. 

82.  *  Thus  has  been  revealed  to  you  the  fyftem  of  punifliments  for 

*  evil  deeds  :  next  learn  thofe  adls  of  a  Brahmen,  which  lead  to  eternal 

*  blifs. 

83.  '  Studying  and   comprehending  the   Veda,  praftifing    pious  au- 

*  fterities,  acquiring  divine  knowledge  of  law  and philo/ophy,  command 

*  over  the  organs  of  fenfe  and  a6tion,  avoiding  all  injury   to   fentient 

*  creatures,  and   fhowing  reverence  to  a  natural  and  fpiritual  father, 

*  are  the  chief  branches  of  duty  which  enfure  final  happinefs.' 

84.  *  Among  all  thofe  good  a6i:s  performed  in  this  world,  faid  the 
'  fiS^^f  ^^  "<^  fingle  a6t  held  more  powerful  than  the  reft  in  leading 
'  men  to  beatitude  V 

85.  '  Of  all  thofe  duties,  anfwered  BhrTgu,  the  principal  is  to  ac- 
'  quire  from  the  Upanifbads  a  true  knowledge  of  one  fupreme  GOD  ; 

*  that  is  the  moft  exalted  of  all  fciences,  becavxfe  it  enfures  immor- 
'  tality: 

86.  '  In  this  life,,  indeed,  as  well  as  the  next,  the  ftudy  of  the  Veda, 

*  to  acquire  a  knowledge  of  GOD,  is  lield  the  moft  efficacious  of  thofe 

*  fix  duties  in  procuring  felicity  to  man  ^ 

87.  '  For  in  the  knowledge  and  adoration  of  one  GOD,  which  the 

*  Veda  teaches,  all  the  rules  of  good  coiidu61,  beforementioned  in  order, 

*  are  fully  compril'ed. 

88.  *  The 
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88.  '  The  ceremonial   duty,    prefcribed  by  the   Veda,    is    of  two 

*  kinds ;    o?ie    connc6i:ed    with    this    world,    and    caufuig    profperity 

*  on  earth  ;  the  other  abftradled  from  it,  and  procuring  blifs  in  hea- 

*  ven. 

8Q.  '  A  religious  a<5l  proceeding  from  felfifh  views  in  this  world, 
*■  as  a  facrifice  for  rain,  or  in  the  next,  as  a  pious  oblation  in  hope  of  a 
'  future  reward,  is  declared  to  be  concrete  and  interefted ;  but  an  a<5t 

*  performed  with  a   knowledge  of  God,   and   without   felf  love,    is 

*  called  abftradl  and  difinterefted. 

go.  '  He,  who  frequently  performs  interefted  rites,  attains  an  equal 

*  ftation  with  the  regents  of  the  lower  heaven  ;  but  he,  who  frequently 

*  performs  difinterefted  ad:s  of  religion,  becomes  for  ever  exempt  from 

*  a  body  compofed  of  the  five  elements  : 

91.  *  Equally  perceiving  the  fupreme  foul  in  all  beings  and  all  be- 

*  ings  in  the  fupreme  foul,  he  facrifices  his  own  Ipirit  by  fixing  it  on 

*  the  fpirit  of  GOD,  and  approaches  the  nature  of  that  fole  divinity, 

*  who  ftiines  by  his  own  effulgence. 

Q2.  '  Thus  muft  the  chief  of  the  twiceborn,  though  he  negletfl  the 

*  ceremonial  rites  mentioned  in  the  Sdjiras,  be  diligent  alike  in  attain- 

*  ing  a  knowledge  of  God  and  in  repeating  the  Veda  : 

93.  *  Such  is  the  advantageous  privilege  of  thofe,  who  have  a  double 

*  birth  from  their  natural  mothers  and  from  the  gayatri  their  fpiritual 

*  mother,    efpecially  of  a  Brahmen  ;    fince  the  twiceborn  man,  by  per- 

*  forming  this  duty  but  not  otherwife,  may  foon  acquire  endlefs  fe- 

*  licity. 

94.  '  To 


AND  FINAL  BEATITUDE.  A57 

94.  *  To  patriarchs,  to  ^deities,  and  to  mankind,  the  fcripture  is  aii 

*  eye  giving  conftant  light ;    nor  could  the   Veda  Sdjlra   have  been 

*  made  by  human  faculties  ;    nor  can  it  be  meafurcd  by  human  rea- 

*  fon  unajfified  by  revealed  glojfes  and  comments:  this  is^  a  fure  propofi- 

*  tion. 

gs.  *  Such  codes  of  law  as  are  not  grounded  on  the  Veda^  and  the 

*  various  heterodox  theories  of  men,  produce  no  good  fruit  after  death; 

*  for  they  all  are  declared  to  have  their  balls  on  darknefs. 

9O.  *  All  lyftems,  which  are  repugnant  to  the  Veda,  muft  have  been 

*  compofed   by  mortals,    and  Ihall   foon   perifli :    their   modern   date 

*  proves  them  vain  and  falfe. 

97.  *  The  three   worlds,    the  four  clafTes  of  men,   and  their  four 

*  diftindt  orders,  with  all  that  has  been,  all  that  is,  and  all  that  will 

*  be,  are  made  known  by  the  Veda : 

Q8.  '  The  nature  of  found,   of  tangible  and  vifible  fhape,  of  tafte, 

*  and  of  odour,  the  fifth  objedl  of  fenfe,   is  clearly  explained  in  the 

*  Veda  alone,  together  with  the  three  qualities  of  mind,  the  births  at- 

*  tended  with  them,  and  the  a6ls  which  they  occafion. 

99.  '  All  creatures  are  fuftained  by  the  primeval  Veda  Sdjlra,  which 

*  the  wife  therefore  hold  fupreme,  becaufe  it  is  the  fupreme  fource  of 

*  profperity  to  this  creature,  man. 

100.  '  Command  of  armies,    royal   authority,    power  of  infliding 

*  puniihment,  and  fovereign  dominion  over  all  nations,  he  only  well 

*  deferves,  who  perfeftly  underftands  the  Veda  Sdjlra. 

VOL.  III.  3   N  101.    *  As 
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101.  *  As  fire   with  augmented   force  burns  up   even  humid  trees, 

*  thus  he,  who  well  knows  the  Veda^  burns  out  the  taint  of  fin,  which 

*  has  infed:ed  his  foul. 

102.  '  He,  who  completely  knows  the  fenfe  of  the  Veda  SaJlrUy  while 
'  he  remains  in  any  one  of  the  four  orders,  approaches  the  divine  na- 

*  ture,  even  though  he  fojourn  in  this  low  world. 

103.  '  They,  who  have  read  many  books,  are  more  exalted  than 

*  fuch,  as  have  feldom  fhudied  ;  they,  who  retain  what  they  have  read, 
'  than  forgetful  readers ;  they,  who  fully  underftand,  than  fuch  as  only 
'  remember ;  and  they,  who  perform  their  known  duty,  than  fuch 
»  men,  as  barely  know  it. 

104.  '  Devotion  and  facred  knowledge  are  the  beft  means  by  which 

*  a  Brahmen  can  arrive  at  beatitude  :  by  devotion  he  may  deftroy  guilt  j 

*  by  facred  knowledge  he  may  acquire  immortal  glory. 

105.  *  Three  modes  of  proof,  ocular  demonftration,  logical  inference, 

*  and  the  authority  of  thofe  various  books,  which  are  deduced  from 

*  the  Veda,  mufl  be  well  underftood  by  that  man,  who  feeks  a  diftind 
knowledge  of  all  his  duties  : 


c 


O" 


loO.  '  He  alone  comprehends  the  fyftem  of  duties  religious  and  civil, 
'  who  can  reafon,  by  rules  of  logic  agreeable  to  the  Veda,  on  the  ge- 

*  neral  heads  of  that  fyflem  as  revealed  by  the  holy  fages. 

107.  '  Thefe  rules  of  condud,  which  lead  to  fupreme  blifs,  have  been 

*  exadly  and  comprehenfively  declared :    the  more  fccret  learning  of 
«  this  Mdnava  Sdjlra  lliall  now  be  difclofed. 

108.  'If 
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108.  '  If  it  be  aflted,  how  the  law  fhall  be  afcertained,  when  par- 

*  ticular  cafes   are   not  comprifed  under  any  of  the  general  rules,  the 

*  anfwer  is  this :  *'  That,  which  well  inftruded  Brdhmens  propound, 
*'  fliall  be  held  inconteflible  law." 

log.  '  Well  initrudled  Brahmens  are  they,  who  can  adduce  ocular 

*  proof  from  the  fcripture  itfelf,  having  ftudied,   as  the  law  ordains, 

*  the  Vedas  and  their  extended  branches,  or  Fedangas,  Mimdnsat  Nydya, 

*  Dhermafdjira^  Pur  anas  : 

110.  'A  point  of  law,  before  not  exprefsly  revealed^  which  fhall  be 

*  decided  by  an  affembly  of  ten  fuch  virtuous  Brdhmens  under  one  chief, 
'  or,  if  ten  he  not  procurable,  of  three  fuch  under  one  prefident,  let  no 

*  man  controvert. 

111.  '  The  aflcmbly  of  ten  under  a  chief  either  the  king  himfelf  or 

*  a  judge  appointed  by  him,  muft  confift  of  three,  each  of  them  pecu- 

*  liarly  converfant  with   one  of  the  three  Vedas,  of  a  fourth  Ikilled 

*  in  the  Nydya,  and  a  fifth  in  the  Mimdnsd  philofophy  j  of  a  fixtli,  who 

*  has  particularly  ftudied  the  Niru£ia ;    a  feventh,  who  has  apphed 

*  himfelf  moll  afliduoufly  to  the  Dhermafdjlra ;  and  of  three  univerfal 
'  fcholars,  who  are  in  the  three  firfl  orders. 

112.  *  One,  who  has  chiefly  ftudied  the  Rtgveda,   a  fecond,  who 

*  principally  knows  the  Yajujli,  and  a  third  beft  acquainted  with  the 
'  Sdman,  are  the  affembly  of  three  under  a  head,  who  may  remove  all 
'  doubts  both  in  law  and  cafuiftry. 

113.  '  Even  the  decifion  of  one  prieft,  if  more  cannot  be  afembled, 

*  who  perfectly  knows  the  principles  of  the  Vedas,  mull  be  confidered 

*  as 
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'  as  law  of  the  higheft  authority ;  not  the  opinion  of  myriads,  who 

*  have  no  facred  knowledge. 

114.  '  Many  thoufands  of  Brdhmens  cannot  form  a  legal  aflembly 
'  for  the  decifion  of  contefts,  if  they  have  not  performed  the  duties  of  a 

*  reo-ular  ftudcntfhip,  are  unacquainted  with  fcriptural  texts,  and  fub- 

*  fift  only  by  the  tiame  g/" their  facerdotal  clafs. 

115.  '  The  fin  of  that  man,  to  whom  dunces,  pervaded  by  the  quality 

*  of  darknefs,  propound  the  law,  of  which  they  are  themfelves  ignorant, 
'  Iliall  pafs,  increafed  a  hundredfold,  to  the  wretches  who  propound  it. 

1 1 0.  '  This  comprehenfive  fyftem  of  duties,  the  chief  caufe  of  ulti- 

*  mate  felicity,  has  been  declared  to  you ;  and  the  Brahmen,  who  never 
'  departs  from  it,  (hall  attain  a  fuperiour  flate  above. 

117.  'Thus   did   the    allwife   Menu,  who    poflefles  extenfive  do- 

*  minion,  and  blazes  with  heavenly  fplendour,  difclofe  to  me,   from 

*  his  benevolence  to  mankind,  this  tranfcendent  fyflem  of  law,  which 
«  muft  be  kept  devoutly  concealed  from  perfons  unfit  to  receive  it. 

118.  *  Let  &\ try  Brahmen  with  fixed  attention  confider  all  nature, 
'  both  vifible  and  invifible,  as  exifling  in  the  divine  fpirit ;  for,  when 

*  he  contemplates  the  boundlefs  univerfe  exifting  in  the  divine  fpirit, 

*  he  cannot  give  his  heart  to  iniquity  : 

119.  *  The  divine  fpirit  alone  is  the  whole  aflemblage  of  gods;  all 
'  worlds  are  feated  in  the  divine  fpirit,  and  the  divine  fpirit  no  doubt 

*  produces,  by  a  chain  of  caujes  and  effects   confiftent  with  free  willy  the 
'  conneded  feries  of  ads  performed  by  imbodied  fouls. 

120.  *  He 
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120.  '  He   may  contemplate  the  fubtil  ether  in  the  cavities  of  his 

*  body ;  the  air  in  his  mufcular  motion  and  fenfitive  nerves  ;  the  fu- 

*  preme  /o/ar  and  igneous  light,  in  his  digeftive  heat  and  his  vifual  or- 
'  gans  ;  in  his  corporeal  fluids,  water  j  in  the  terrene  parts  of  his  fa- 

*  brick,  earth  j 

121.  *  In  his  heart,  the  moon  ;  in  his  auditory  nerves,  the  guardians 

*  of  eight  regions  ;  in  his  progreffive  motion,  Vishnu  ;  in  his  mufcular 

*  force,  Hara  ;  in  his  organs  of  fpecch,  Agni  ;  in  excretion,  Mitra  ; 
'  in  procreation,  Brahma'  : 

122.  '  But  he  muft  confider  the  fupreme  omniprefent  intelligence  as 

*  the  fovereign  lord   of  them  all,   ^y  ivhofe  energy  alone  they  exiji ;    a 

*  fpirit,  6y  no  means  the  objeB  of  any  fenfe^  which  can  only  be  conceived 

*  by   a  mind  wholly  abJlraSled  frotn  matter,  and  as  it  were  flumbering ; 

*  but  which  for  the  purpofe  of  afijling  his  meditation^  he  may  imagine 

*  more  fubtil  than  the  fiaeft  conceivable  cflence,  and  more  bright  than 

*  the  pureft  gold. 

123.  '  Him  fbme  adore  as  tranfcendently  prefent  in  elementary  fire; 
'  others,  in    Menu,  lord   of  creatures,    or  an  immediate    agent  in  the 

*  creation;    fome,  as  more  diftinflly  prefent  in  Indra,   regent  of  the 

*  clouds  and  the  atmofphere ;  others,    in  pure  air ;  others,  as  the  moffc 

*  High  Eternal  Spirit. 

124.  *  It  is  He,  who,  pervading  all  beings  in  five  elemental  forms, 
'  caufes  them  by  the  gradations  of  birth,  growth,  and  difTolution,  to  re- 

*  volve  in  this  world,  until  they  deferve  beatitude,  like  the  wheels  of  a  car. 

125.  '  Thus  the  man,  who  perceives  in  his  own  foul  the  fupreme 

*  foul  prefent  in  all  creatures,   acquires  equanimity  toward  them  all, 

*  and 
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*  and  fliall  be  abforbed  at  laft  in  the  higheft  eflence,  even  that  of  the 

*  Almighty  himielf.' 

126.  Here  ended  the  facred  inftruftor  ;  and  every  twiceborn  man, 
who,  attentively  reading  this  Mdnava  Sdjlra  promulgated  by  Bhrigu, 
(hall  become  habitually  virtuous,  wUl  attain  the  beatitude  which  he 
feeks. 
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(    463    ) 


GENERAL  NOTE. 


X  HE  learned  Hindus  are  unanimoufly  of  opinion,  that  many  laws 
enafted  by  Menu,  their  oldeft  reputed  legiflator,  were  confined  to  the 
three  firft  ages  of  the  world,  and  have  no  force  in  the  prefent  age, 
in  which  a  few  of  them  are  certainly  obfolete  ;  and  they  ground  their 
opinion  on  the  following  texts,  which  are  colle6led  in  a  work  entitled 
Mandana  ratna  pradipa : 

1.  Cratu  :  In  the  Call  age  a  fon  muft  not  be  begotten  on  a  widow 
by  the  brother  of  the  deceafed  hiijband ;  nor  muft  a  damfel,  once  given 
away  in  marriage,  be  given  a  fecond  time  ;  nor  muft  a  bull  be  offered 
in  a  facrifice  j  nor  muft  a  waterpot  be  carried  by  ajiudent  in  theology. 

II.  Vrihaspati  :  l.  Appointments  of  kinfmen  to  beget  children  on 
widows,  or  married  women,  when  the  hufhands  are  deceafed  or  impotent^ 
are  mentioned  by  the  fage  Menu,  but  forbidden  by  himfelf  with  a 
view  to  the  order  of  the  four  ages  :  no  fuch  a6t  can  be  legally  done  in 
this  age  by  any  others  than  the  hiifband.    ■ 

2.  In  the  firft  and  fecond  ages  men  were  endued  with  true  piety  and 
found  knowledge  j  fo  they  were  in  the  third  age ;  but  in  the  fourth,  a 
diminution  of  their  moral  and  intelleSlual  powers  was  ordained  by  their 
Creator  : 

3.  Thus 
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3.  Thus  were  fons  of  many  different  forts  made  by  ancient  fagcs,  but 
fuch  cannot  now  be  adopted  by  men  deftitute  of  thofe  eminent  powers, 

III.  Para's AR A  :   l.  A  man,  who  has  held  intercourfe  'with  a  deadly 
Jlnner,  muft  abandon  his  country  in  the  firft  age  j   he  muft  leave  his 

town,  in  the  fecond  ;  his  family,  in  the  third  age ;  but  in  the  fourth  he 
needs  only  defert  the  offender. 

» 
2.  In  the  firft  age,  he  is  degraded  by  mere  converfation  with  a  de- 
graded man  ;  in  the  fecond,   by  touching  him  ;  in  the  third,  by  re- 
ceiving food  from  him  ;  but  in  the  fourth,  the  finner  alone  bears  his 
guilt. 

IV.  Na'rada  :  The  procreation  of  a  fon  by  a  brother  of  the  de- 
ceafed,  the  flaughter  of  cattle  in  the  entertainment  of  a  gueft,  the  re- 
paft  on  flefhmeat  at  funeral  obfequies,  and  the  order  of  a  hermit  are 

forbidden  or  obfolete  in  the  fourth  age. 

V.  A'ditya  purana:  1.  What  was  a  duty  in  the  firft  age  muft  not 
in  all  cafes  be  done  in  the  fourth;  fmce,  in  the  Call yuga,  both  men  and 
women  are  addi6led  to  fin  : 

2.  Such  are  a  ftudentfhip  continued  for  a  very  long  time,  and  the 
neceflity  of  carrying  a  waterpot,  marriage  with  a  paternal  kinfwoman, 
or  with  a  near  maternal  relation,  and  the  facriflce  of  a  bull, 

3.  Or  of  a  man,  or  of  a  horfe  :    and  all  fpirituous  liquor  muft  in 

the  Cali  age  be  avoided  by  twiceborn  men  j   fo  muft  a  fecond  gift  of  a 

married  young  woman,  whofe  hujhand  has  died  before  confiimmation,  and 

the  larger  portion  of  an  eldcil  brother,  and  procreation  on  a  brother's 

widow  or  wife. 

VI.  S/^riti: 
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VI.  Smrtti:  1.  The  appointment  of  a  man  to  beget  a  fon  on  the 
widow  of  his  brother  ;  the  gift  of  a  young  married  woman  to  another 
bridegroom,  if  her  htijband  JJjould  die  while  fhe  remains  a  virgin  j 

2.  The  marriage  of  twiceborn  men  with  damfels  not  of  the  fame 
clafs ;  the  {laughter,  in  a  rehgious  war,  of  Brdhmens^  who  are  affail* 
ants  with  intent  to  kill ; 

,3.  Any  intercourfe  with  a  twiceborn  man,  who  has  pafled  the  fea  iii 
a  Ihip,  even  though  he  have  performed  an  expiation  ;  performances  of 
facrifices  for  all  forts  of  men ;  and  the  necejjity  g/^ carrying  a  waterpot; 

4.  Walking  on  a  pilgrimage  till  the  pilgrim  die ;  and  the  flaughter 
of  a  bull  at  a  facrifice  ;  the  acceptance  of  fpirituous  liquor,  even  at  the 
ceremony  called  Sautrdmani ; 

5.  Receiving  what  has  been  licked  off,  at  an  oblation  to  fire,  from 
the  pot  of  clarified  butter  j  entrance  into  the  third  order,  or  that  of  a 
hermit,  though  ordainedy^r  the  jirjl  ages ; 

6.  The  diminution  of  crimes  in  proportion  to  the  religious  a6Vs  and 
facred  knowledge  of  the  offenders ;  the  rule  of  expiation  for  a  Brahmen 
extending  to  death  ; 

7.  The  fin  of  holding  any  intercourfe  with  finners ;  the  fecret  ex- 
piation of  any  great  crimes  except  theft  j  the  flaughter  of  cattle  in 
honour  of  eminent  guefi:s  or  of  anccfiiors  ; 

8.  The  filiation  of  any  but  a  fon  legally  begotten  or  given  in  adop- 
tion by  his  parents ;  the  defertion  of  a  lawful  wife  for  any  offence  lefs 
than  aftual  adultery ; 

VOL.  III.  3  o  9.  Thefe 
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9.  Thefe  parts  of  ancient  law  were  abrogated  by  wife  Icgiflators,  a« 
the  cafes  arofe  at  the  beginnuig  of  the  Call  age,  with  an  intent  of  fe- 
curins:  mankind  from  evil. 

On  the  preceding  texts  it  muft  be  remarked,  that  none  of  them, 
except  that  of  Vrihaspati,  are  cited  by  Cullu'ca,  who  never  fcems 
to  have  confidered  any  other  laws  of  Menu  as  reftrained  to  the  three 
firft  ages ;  that  the  Smrtti,  or  facred  code,  is  quoted  without  the 
name  of  the  legiflator ;  and  that  the  prohibition,  in  any  age,  oi  felf- 
defence,  even  againft  Brdhmens,  is  repugnant  to  a  text  of  Sumantu, 
to  the  precept  and  example  of  Crishna  himfelf,  according  to  the  Ma~ 
bdbhdrat,  and  even  to  a  fentence  in  the  Veda,  by  which  every  man  is 
commanded  to  defend  his  own  life  from  all  violent  aggreflbrs. 
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PREFACE. 


J^  OTHING  more  feems  neceflary,  in  order  to  explain  the  objedl  of 
the  following  work,  than  barely  to  cite  the  late  ftatute  concerning  the 
adminijlration  of  jujiice  in  Bengal  ;  by  \i\xQ  feventeenth  fe6lion  of  which 
it  is  enafted,  "  That  the  Supreme  Court  of  Judicature  at  Fort  Wil- 
"  Ham  fhall  have  full  power  to  hear  and  determine  all  manner  of  adions 
"  and  fuits  againft  the  inhabitants  of  Calcutta,  provided  that  their 
•'  inheritance  and  fuccejjion  to  lands,  rents,  and  goods,  and  all  matters  of 
"  contrail  and  dealing  between  party  and  party,  fhall  be  determined, 
"  in  the  cafe  of  Mahomedans,  by  the  laws  and  ifages  of  mahomedans, 
"  and,  where  only  one  of  the  parties  fhall  be  a  Mahomedan,  by  the 
"  laws  and  ufages  of  the  defendant :""  by  the  twenty-frji  fedion,  the 
provincial  courts  of  Addlet,  or  Jujiice,  are  exprefsly  recognifed,  and 
the  powers  of  the  governor  and  council,  as  the  Sedr  Addlet,  in  deter- 
mining civil  caufes  on  appeals  from  thofe  courts,  are  fully  eflablifhed 
in  conformity  to  the  old  Mogul  conilitution. 

But  it  may  naturally  be  alked,  how  the  judges  of  the  Supreme  Court, 
the  proviucial  councils  and  council  general,  in  India,  or  the  great  court 
of  appeal  in  this  kingdom,  can  jufl;ly  exercife  their  feveral  powers  in 
fuits  between  Mahomedan  parties,  without  being  at  all  acquainted  with 
the  law,  by  which  they  are  bound  to  decide.  Perpetual  references  to 
native  lawyers  muft  always  be  inconvenient  and  precarious ;  fince  the 

folidity 
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folidity  of  their  aufwers  muft  depend  on  their  integrity,  as  well  as 
their  learning ;  and  at  beft,  if  they  be  neither  influenced  nor  ignorant, 
the  court  will  not  in  truth  hear  and  determine  the  caufe,  but  merely 
pronounce  judgement  on  the  report  of  other  men. 

For  thefe  rcafons  it  appears  indubitable,  that  a  knowledge  of  Maho- 
frtedan  jurifprudence  (I  fay  nothing  here  of  the  Hindu  learning),  and 
confequently  of  the  languages  ufed  by  Mahomedan  writers,  arc  eliential 
to  a  complete  admin iftration  of  jufticc  in  our  AJlatick  territories  ;  a 
knowledge  I  mean,  though  not  equal  to  that  of  the  mufti  at  Con- 
fiantinople,  yet  fufficient  for  the  purpofc  of  keeping  a  check  over  the 
native  counfellors,  of  underllanding  and  examining  their  opinion,  and 
of  rejecting  or  adopting  it,  as  it  may  be  oppofcd  or  fupported  by  their 
books  of  allowed  authority,  to  which  they  fliould  conllantly  refer. 

A  confiderable  number  of  thofe  books  have  been  brought  to  England 
by  the  curious  in  different  ages,  and  are  now  repofited  in  our  Aca- 
demical libraries  :  in  the  Bodleian^  efpecially,  we  have  many  treatifes 
and  differtations  in  Arabick  on  willsy  inheritances,  contrails,  and  other 
important  heads ;  particularly  in  the  fine  colledion  made  at  Aleppo  by 
the  learned  Pocock,  from  one  of  whofe  moft  valuable  manufcripts 
(n.  33.)  this  little  work  has  been  traced  through  tranfparent  paper,  and 
engraved  with  fuch  accuracy,  that  the  plates  mufl  have  eqwal  authority 
in  Afia  with  the  original  pages,  which  are  near^fw  hundred  years  old. 

The  author,  a  native  of  Alrahaba,  in  Mefopotamia,  was  himfelf  an 
IMAM  ;  and  his  decifions  are,  on  that  account,  confidered  as  binding 
by  the  feft  of  Ali,  which  the  Indian,  as  well  as  the  Perfian,  Mahome- 
dans  profefs;  but  Ibno'lmotakanna  informs  us,  that  he  drew  his 
knowledge  from  the  fountain  head,  and  has  cpitomifed  the  fyllcm  of 
Zaid,  who  was  recommended  by  Mahomed  himfelf  as  the  fureft  inter- 
preter 
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prcter  of  his  laws,  and  who  had  been  implicitly  followed  by  Shafiei, 
the  firfl  writer  on  Mahomedan  jurifprudcnce,  in  the  eighth  century  of 
our  era,  and  compofer  of  the  OJiil,  or  Principles  of  law,  with  other 
trails  highly  valued  by  the  learned  of  his  religion  and  country^ 

Hence  it  is  certain,  that  the  Bigyatol  bahith  may  be  cited,  as  a  book 
of  authority,  in  all  the  MuJlemaJi  courts ;  and  the  European  reader  muft 
not  be  furprifed,  to  fee  fuch  a  work  written  in  a  kind  of  loofe  metre, 
and  even  in  rhyme :  a  lawtraB  in  verfe  conveys,  indeed,  rather  a  ludi- 
crous idea,  fince  poetry  belongs  to  imagination,  which  law,  whofe  pro- 
vince is  pure   reafon,  wholly  excludes ;    but   iierfe,   as   numberlefs  in- 
ftances  prove,  is  not  always  poetry ;   and  a  regular  mcafure  is  fo  con- 
fiderable  an  aid  to  the  memory,    that,   if  the  metrical  abridgement  of 
Coke's  Reports  were  more  accurate,  and  the  couplets  a  little  fmoother, 
every  ftudent  fhould  be  advifed  to  get  it  by  heart.    I  may  add,  without 
enlarging  upon  the  Agathyrji  and  the  Turdetani,  who,  as  we  are  told  by 
Arijlotle  and  Strabo,  had  laws  in  verfe  of  the  remotejl  antiquity,  that  the 
Alcoran  itfelf,  the  great  fource  of  Mahomedan  law,  is  compofed  in 
fentences  not  only  modulated  with  art,  but  often  exattly  rhymed  ;   fo 
that  in  Afa  tliis  apology  would  have  been  needlefs.    Verbal  tranllations 
ar£  generally  naked  and  iniipid,  wholly  deftroying  all  the  neatnefs  and 
beauty  of  the  original,  yet  retaining  fo  mvich  of  the  foreign  idiom  ana 
manner,  as  to  appear  always  uncouth,  often  ridiculous ;   but  elegance,, 
on  a  fubje6l  fo  delicate  as  law,   muft  be  facrificed  without  mercy  to 
exadnefs  ;   and  for  this  reafon  I  have  rendered  the  Arabian  treatife, 
line  for  line,  and  word  for  word,  with  a  fidelity  almoft  religioufly  fcru- 
pulous. 

As  it  was  never  my  intention  to  compofe  a  perfedl  work  upon  the 
law  of  inheritances  among  the  Mahomedans,  it  cannot  be  reafonably 
cxpe6led,  that  I   Ihould  fubjoin  a  commentary,  or  prefix  a  long  dif- 

courfe  : 
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courfe  :  very  few  marginal  notes  were  thought  neceflary  ;  but,  if  the 
brevity  of  the  original  fliould  make  parts  of  it  rather  obfcure,  the  Bri- 
tijlo  lawyers  in  India,  for  whofc  ule  chiefly  this  produdtion  was  defigned, 
will  eafily  obtain  a  clear  explanation  both  of  the  language  and  matter 
from  native  interpreters. 

ThQ  fourth  chapter  of  the  Alcoran  may  throw  light,  if  any  be  wanted, 
on  the  do6trine  of  thcforudh  ov  portions ',  and,  as  to  the  arithmetical  '^dsX.^ 
it  feems  of  little  confequence,  as  our  rules  of  three,  and  thofe  for  the 
redu6i:ion  oi  fractions,  are  common  and  familiar  to  all. 

The  prefent  publication  will  anfwer,  I  conceive,  another  purpofe  by 
no  means  unimportant ;  as  it  will  habituate  the  lludcnt  of  eaftern  lan- 
guages to  the  reading  of  old  Arabian  manufcripts  ;  but,  left  the  hand- 
writing of  the  very  learned  Saad  Al  Sivaji,  for  that  was  the  name  of 
the  tranfcriber,  fliould  perplex  beginners,  I  have  printed  the  whole 
tra<5l,  for  their  fake,  in  Roman  letters,  diftinguifliing  every  confonant 
and  long  vowel  (the  Jhort  ones  arc  too  vague  and  indeterminate)  by  a 
charafter  invariably  appropriated  to  it ;  lb  as  to  give  every  full  found  its 
own  fpectfick  fymbol ;  an  advantage,  which  hardly  any  alphabet  has,  but 
which  all  ought  to  have. 
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Calcutta^  March  1,  1794. 
Sir, 

X  H  E  Inftitutes  of  Hindu  Law  have  been  very  corredlly  printed,  and 
the  whole  impreffion  has  juft  been  fent  to  the  Governor  and  Council, 
who  will  not  fail  to  tranfmit  copies  for  the  King's  library,  for  your- 
felf,  and  for  the  Diredors.  If  I  had  obtained  his  Majefty's  leave  to 
refign  my  office,  nothing  would  now  keep  me  here,  but  the  Digeft  of 
Indian  Laws,  confifting  of  nine  large  volumes,  two  of  which  remain 
to  be  collated  and  ftudied  with  the  learned  Brahmen,  who  affifls  me  : 
he  is  old  and  infirm ;  but,  fhould  he  be  able  to  attend  me  another  year, 
or  two  years  at  the  very  utmoft,  the  whole  work  will  be  finifhed,  and 
I  fhall  copy  it  during  my  voyage,  if  the  King  fhall  gracioufly  permit 
me  to  leave  India. 

I,  therefore,  intreat  you.  Sir,  to  lay  before  his  Majefty,  my  humble 
fupplication  for  his  gracious  permiffion  to  refign  my  judgefhip  in  the 
year  1/95,  or  (if  the  Digeft  fhould  not  then  be  completed)  in  1796;  it 
being  my  anxious  wifti  to  pafs  the  remainder  of  my  life  in  ftudious  re- 
tirement, though  devoted,  as  I  ever  have  been,  to  the  fervice  of  my 
King  and  my  Country,  and  of  that  recorded  Conftitution,  which  is  the 
bafis  of  our  national  glory  and  felicity. 

I  have  the  honour  to  be,  Sir, 

your  very  obedient, 

humble  Servant. 
The  Right  Honourable  Henry  Dundas,  Efq. 


VOL.  III.  *  3  O 


Bigyaho  'Ibahhithi  an  jumali  'Imowarithi 
nadhmo  'Ifhaikhi  alimami  alaalimi 
mowaffiki  'Ideini  abei  abdillahi 
mohhammedi  'bni  alei  ibni  'Ihhofaini 
alrahhabiyyi  almarufi  bi  'bni  '1 
motakannalii  rahhamaho  allaho  taaalai. 
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Bifmi  'Ilahi  alrahhmani  alrahhefmi  wabihi  nellaeino. 


[l]        awwalo  ma  neftaftihho  'Imekala 
bidhicri  hhamdi  rabbina  taaala 
falhhamdo  lillahi  alai  ma  anama 
hhamdan  bihi  nejlua  ani  'laini  'lama 
thomma  alsahvano  bado  walfalamo 
alai  nebiyyin  deinoho  aliflamo 
mohhamemdin  khatimi  rufli  rabbihi 
waalihi  min  badihi  wasahhbihi 
wanefalo  'llaha  lina  'liaanaha 
feima  tawakhkhaina  min  alibanaha 
dn  medh-hebi  'limami  zaidi  'Ifaradhei 
idh  cana  dhaca  min  ahammi  'Igaradhi 
ilman  bianna  'lllmo  aufa  ma  foei 
feihi  waaula  ma  leho  'labdo  doei 
waanna  hadha  'Iilma  makhsuson  bima 
kad  fliaaa  feihi  inda  culli  'lukma 
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waAnna  zai'dan  khussa  la  mahhalah 
bima  hhabaho  sahhibo  'Irifalah 
mill  kaulihl  fei  flidnlihi  monabbeha 
afradhacom  zaidon  wanaheica  beha 
facana  aulai  be-ittibai  'Itabii 
la  fiyyama  wakad  nahhaho  'Iftiafiei 
fahaca  feihi  alkaula  bi'leijazi 
mobarraan  min  kasmahi  'lalgazi 
afbabo  meirathi  'Iwarai  thelathah 
cullon  yofeido  rabbaho  'Iwirathah 
wahai  nicahhon  wawelaon  wanafab 
ma  badahonna  lilmawareithi  fabab. 

[2]         wayamnao  'Ifliakhsa  min  almeirathi 
wahhidahon  min  ilalin  thelathi 
rikkon  wakatlon  waakhtilafo  deini 
faafham  falaifa  'Ifliacco  calyakeini 
walwarithuno  fei  'Irijali  afharah 
afmawahom  marufahon  mufhtaharah 
alibno  wa'bno  'llbni  mahma  nazala 
wa'labo  wa'ljeddo  leho  wain  ala 
walakho  min  ayyi  'Ijehati  cana 
kad  anzela  'llaho  bihi  'Ikorana 
wabno  'lakhi  'Imodlei  ilaihi  bi'labi 
falma  mekalan  laifa  bi'lmucadhdhabi 
wa'  lammo  wabno  'lammi  min  abeihi 
faflicor  ledhel  'leijazi  waltanbeihi 
walzaujo  walmotiko  dhu  'Iwclai 
fajumlaho  'Idhucilri  hawolai 
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walwirlthato  cullohinna  febo 
lam  yatni  onthei  galrahonna  'Ifherd 
binton  wabinto  'bnin  waommon  mufhfikah 
wajaddahon  wazaujahon  wamotikah 
walakhto  min  ayyi  'Ijehati  canat 
fahadhihi  iddatoha  kad  banat 
waalam  bianna  'li'rtha  nauaani  homa 
fardhon  wataseibon  alai  ma  kolima 
falfardho  fei  nassi  'Icitabi  iittah 
la  fardho  fei  'Hrthi  fiwaha  bittah 
nisfon  warubdn  thomma  nisfo  'Irubl 
walthultho  walfudfo  binarsi  'Ifherl 
walthulthani  wahoma  altemamo 
fahhfadh  facuUo  hhafidhin  fmamo 

[3]         falnisfo  fardho  khamfanin  afradi 
alzaujo  walonthai  min  alauladi 
wabinto  'libni  inda  fakdi  'Ibinti 
walakhto  fei  medh-hebi  culli  muftei 
wabadaha  'lakhto  'llati  min  alabi 
inda  anfiradihinna  min  moassibi 
walrubo  fardha  'Izauji  in  cana  maah 
min  waladi  'Izaujahi  men  kad  menaah 
wahu  leculli  zaujahin  aii  acthera 
ma  adami  'laiiladi  feima  kaddera 
walthomno  lilzaujahi  walzaujati 
ma  albeneina  au  ma  albenati 
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au  maa  auladi  'Ibenefni  faalemei 

wabek  le-i'tkari  'Idurufi  waflemei 

waalthulthani  lilbenati  jemaa 

ma  zada  an  wahhidahi  fafemaa 

wahiia  cadhaca  lebenati  'libni 

fafham  mekalei  fahma  safei  'Idhihni 

wahua  liakhtai'ni  fema  yezeido 

kadhai  bihi  'lahhraro  walabeido 

hadha  idha  cunna  liommi  waabi 

au  liabi  faamel  bihadha  tosibi 

walthultho  fardlio  'lommi  hhaitho  la  weled 

wela  mina  'lakhwahi  jemo  waaded 

cathnaini  au  thintaini  au  thelathi 

hocmo  'Idhucuri  felhi  calinathi 

wain  yecun  zaujon  waomon  waabo 

fathultho  'Ibakxyo  leha  morattabo 

wahacadhai  ma  zaujanin  fasaida 

fela  tecun  mina  lulumi  kaida 

[4]        walthultho  lilathnaini  au  thintaini 
min  weledi  'lommi  bigairi  maini 
wahacadhai  in  catharua  faradua 
fema  lehom  feima  liwaho  zado 
watailawai  'linatho  waldhucuro 
feihi  cama  kad  audhahho  'Imefthuro 
walfudfo  fardho  febahin  mina  'laded 
abon  waoinmon  tliomma  binto'bni  wajedd 
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walokhto  binto  'labi  thomma  'Ijeddah 
wawelcdo  'lomml  temamo  'liddah 
falabo  yeftahhikkoho  maa  'Iweled 
wahacadhai  'lommo  betenzeili  'Isemed 
wahii  leha  aydhan  maa  'lathnaini 
min  ikhwahi  'Imaiti  fakis  hadhaini 
waljeddo  mithio  'labi  inda  fakdihi 
fei  jeza  ma  yeseiboho  wameddihi 
ilia  I'dha  cana  honaca  ikhwah 
licaunahom  fei  'Ikurbi  wahu  afwah 
wahhucmohixn  wahhucmoho  feyatei 
mocammela  'Ibayana  fex  'Ihhalati 
wabinto  'libni  takhodh  alfudfa  idha 
canat  maa  'Ibinti  mithala  yahhtadhai 
wahacadhai  'lokhto  maa  'lokhti  'Uatax 
bialabawaini  ya  okhayyo  adlata 
fain  tefawai  nefebo  'Ijeddati 
wacunna  cuUahonna  warithati 
falfudfo  bainahonna  blalfawiyyah 
fei  'Ikifmahi  'laadilahi  'Ifheriyyah 
wacullo  men  adlat  bigai'ri  warithi 
fema  leha  hhadhdhon  mina  'Imawarithi. 

[5]        watafkotho  'Ibodai  bidhati  'Ikurbi 

fei  'Imedh-hebi  'laulai  fakol  lei  hhafljei 
vvakad  tenahat  kifmaho  'Iforudhi 
bigairi  iflicali  wela  gomudhi 
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wahhokka  an  nefliraa  fei  'Itaseibi 
biculli  kaulin  mujizin  musei'bi 
facullo  men  ahhraza  culla  'Imali 
mina  'Ikarabati  au  almawalei 
au  cana  ma  yafdliolo  bada  'Ifardhi  leh 
fahu  akhu  'lasubalii  'Imofadl^dl^aleh 
calabi  waljeddi  wajeddi  'Ijeddi 
walibni  inda  kurbihi  walbodi 
walakhi  wabni  'lakhi  walaamami 
walfayyidi  'Imotiki  dhei  'linaami 
wahacadhai  benuohom  jemeiaan 
facun  lema  adhcoroho  femeiaan 
wama  Icdhei  'Ibodi  maa  'Ikareibi 
fei  'lirthi  min  hhadhdhin  wela  neseibi 
walakho  walammo  liommin  waabi 
aulai  mina  'Imodlei  bi£hathri  'Inafabi 
wa'libno  walakho  maa  'linathi 
yoass'ibanahinna  fei  'Imeirathi 
walaifa  fei  'Inifai  thurran  asabah 
ilia  'llatai  mennat  bi  itki  'Irakabah 
walakhawato  in  yecun  benato 
fahonna  badahonna  asabato 
wa'ljeddo  mahhjubon  ani  'Imeirathi 
bi'labi  fei  ahhwalihi  'Ithelathi 
wahacadhai  'bno  'libni  bi'libni  fela 
tabig  ani  'Ihhacrai  'Ifahheihhi  madila 
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hi  'lommi  fahhfadli'-ho  wakis  ma  aflibeheh 
watafkotlio  'likhwah'o  bi'lbeneina 
wabi'labi  'ladnai  cama  ruweina 
au  bibenei  'Ibeneina  hhaitho  canua 
fiyyani  feihi  'Ijema  wa'lwahhdano 
wayafdliolo'bno  'Idmmi  bi'lifkatlii 
bi'Ijeddi  fahhfadli'-ho  aiai  ihhtiyath'i 
wabi  'Ibenati  wabenati  'Ixbni 
facun  bihhifdlii  'lilmi  jiddan  monei 
thomma  benato  'libni  yeikotlina  metai 
hhaza  'Ibenato  althulthaina  ya  fetai 
ilia  idha  assabahonna  aldhacaro 
min  welidi  'libni  alai  ma  dhacarua 
wabadahonna  'lakhawato  'llatai 
yodleina  bi'lkurbi  min  aljihati 
idha  akhadna  fardhahonna  waiiya 
afkathna  aulada  'labi  'Ibawaciya 
wain  yecun  akho  lehonna  hhadliiran 
aasabahonna  bathinan  wadhiahiran 
walaifa  ibno'lakhi  bi'lmoasVabi 
men  mithlaho  au  faukaho  fci  'Inafabi 
wain  tajid  zaujan  waomman  waritha 
waikhwah'an  lilommi  hhazua  'Ithulotha 
waakhwahan  aydlian  liommi  waabi 
waaftugrlka  'Imalo  bifardlii  'Inosobi 
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fajalahomo  cullohomo  liommi 
waahhfib  abahom  hhajaran  fei  'lyammi 
wakfim  alai  'likhwalii  thultha  'Itaricah 
wahadhlhi  'Imefelaho  'Imuflitaracah 

walana  nebda  bi'lladhai  aradna 
fei  'Ijeddi  wa'likhwahi  idh  waadna 
faalik  nahhau  ma  akulo  'Imifmaaa 
wajma  hhawafliei  'Icelamati  ajmaaa 
waalem  bianna  'Ijeddo  dhu  ahhwali 
onbeica  anhonna  alai  'Itawalel 
fakafimo  'likhwahi  feihonna  idha 
lam  yaodi  'Ikafmo  alaihi  bi'ladhai 
fatarahan  yakhodho  thulthan  camilan 
in  cana  bi'lkifmahi  anho  nazilan 
in  lam  yecun  feihim  dhawu  fihami 
fakna  biaydliahhei  ani  iflifhami 
wataranan  yakhodho  thultha  'Ibakei 
bada  dhawei  'Iforudhi  wa'larzaki 
hadha  idha  ma  adli-hhati  'Imokafamah 
tenkosho  ani  dhaci  bi'lmezahhamah 
wataranan  yakhodho  fudfa  'Imali 
walaifa  anho  nazilan  bihhali 
wahaii  maa  'linathi  inda  'Ikafmi 
mithlo  akhin  fei  fahmihi  wa'lhhocmi 
wahhfeb  benei  'labi  Icdai  'lidadi 
warfodli  benei  'lommi  maa  'lajdadi 
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wahhcom  alai  'likhwalil  bada  '14ddi 
hhocmaca  feihim  inda  fakdi  'Ijeddi 
walokhto  la  fardho  maa  'Ijeddi  leha 
fei'ma  ala  mefelahan  cammaleha 
zaujon  waommon  wahoma  temamoha 
faalem  fakhairo  ommahin  allamoha 
torafo  ya  sahhi  bi'lacdariyyah 
wahei  bian  tahhfadho-ha  hhariyyah 

[s]        fayofradho  'Inisfo  leha  wa'lfudfo  leh 
hhatai  tauli  bi'lforudhi  'Imojmeleh 
thomma  yauudani  ilai  'Imokafameh 
cama  madhai  fahhfadh-ho  wafhcor  nadhimeh 
wain  torid  marifaha  'Ihhifabi 
letentahai  fei'hi  ilai  'Isawabi 
watarifo  'Ikifmaha  wa'ltafseila 
watalim  alsahheihha  wa'losula 
faftakhriji  '16s ula  fei  'Imefayili 
wala  tecun  an  hhifdhiha  bidhahili 
wahai  idha  fossila  feiha  'Ikaulo 
thelethah'on  yedkholo  feiha  'laulo 
wabadaha  ai-baahon  temamo 
la  aula  yaruha  wela  inthilamo 
falfudfo  min  fittahi  as-homin  tera 
walthultho  wa'lrubo  min  athnai  afhara 
walthumno  in  dhomma  ilaihi  'Ifudfo 
faasloho  'Isadiko  feihi  'Ihhadfo 
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arbaalion  yatba6ha  ifhruna 
yarifoha  'Ihhufabo  ajmauuna 
fahadhihi  'Ithelethalio  'losiilo 
in  caththorat  forudhoha  tauulo 
fatablogo  'Ifittaho  akda  'laihareli 
fei  suraliin  marufahin  muftathareh 
watalhhako  'llatai  teleiha  fei  'lathar 
fei  'lauli  afradan  befebalii  afhar 
wa'ladado  'Ithdlitho  kad  yauiilo 
bithumnihi  faamel  bima  akiilo 
wa'lnisfo  wa'lbakei  awi'lnisfani 
aslohoma  fei  hucmUiom  athnani 

[g]         wa'lthultlio  min  thelethahin  yeciino 
wa'lrubo  min  arbaahin  mefniino 
wa'lthunino  in  cana  famin  themaniyah 
fahadhihi  hai  'losulo  'Ithdniyah 
14  yedkholo  'laulo  alaiha  faalemi 
thomma  afloca  'Itas-hheihi  feiha  wakfimi 
fain  tecun  min  asliha  tasihhhho 
fatarco  tath'weili  'Ihhilabi  ribhho 
faath'i  cullan  fahmaho  min  aslhi 
mocammilan  au  aayilan  min  aulihi 
wain  terai  'Ifihama  laifa  tankafim 
alai  dhawei  'Imeirathi  fatba  ma  rulim 
wathlob  thareika  'likhtisari  fei  'lamal 
bi'ldliarbi  wa'lwafki  yojanibca  'Izelel 
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warded  ilai  'Iwafki  'lladhal  yowafiko 
wadhribho  fei  'lasli  waanta  'Ihhadiko 
in  cana  jinfdn  wahhidan  au  adthera 
fahhfadn  wada  anca  'Ijidala  wa'lmira 
wain  terai  'Icathra  alal  ajnafi 
fainnaha  fei  'Ihucmi  inda  'Inafi 
tohhsaro  fei  arbaahin  akfami 
yarifoha  'Imahiro  fei  'lahhcami 
momathilon  min  badiho  monafibo 
wabadaho  mowafikon  mosahhibo 
wa'lrabio  'Imobayino  'ImokhaJifo   . 
yonbeica  an  tafseilihinna  'laarifo 
fakhodh  mina  'Imomathilaini  wahhida 
wakhodh  mina  'Imonalibaini  'Izayida 
wakhodh  jemeia  'ladadi  'Imobayini 
wadhribho  fei  'Ithanei  wela  todahini 

fio]      wadnrib  jemeia  'Iwafki  fei  'Imowafikl 
wafloc  bidhaca  anhaja  'Itharayiki 
wadhribho  fei  'lasli  'Uadhai  taassila 
waahhsi  ma  andhamma  wama  tahhassala 
waakiimho  fa'lkafma  idha  sahheihho 
yarifoho  'la^jemo  wa'lfaseihho 
fahadhihi  mina  'Ihhifabi  jumalo 
yatei  alai  mithalihinna  'lamalo 
min  gairi  tathweilin  wela  'atifafi 
fakna  bima  feihinna  fahu  cafi 
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wain  yemut  akharo  kabla  'Iklfmah 
fahhakkiki  'Ifihami  waarif  kifmah 
wajal  leho  mefalahan  okhrai  lema 
kad  bayyana  'Itafseila  feima  koddima 
wandhor  fain  wafakati  'Ifihamo 
fakhodh  hodelta  wafkoha  temamo 
wadhribho  au  jemeiaha  fei  'Ifabikah 
in  lam  yecun  bainahoma  mowafakah 
falas-homo  'lokhrai  fafei  'Ifihami 
todnrebo  aii  fei  wafkiha  temami 
wacuUo  fahmin  fei  jemeii  'Ithaniyah 
yodhrebo  au  fei  wafkiha  alaniyah 
fahadhihi  thareikaho  'Imonafakhah 
farka  biha  rutbaha  fadnli  fhamikhah 
wain  yecun  fei  muftahhakki  'Imali 
khonthain  sahheihhon  bayyana  'lilhcali 
fakfim  alai  'lakalli  wa'lyekeini 
tahhdha  bihakki  'Ikifmahi  'Imobeini 
wahacadhai  hucmo  dhawati  'Ihhamli 
yobnai  alai  'lyekeini  wa'lakalli 

[l  l]      wain  yemut  kaumon  bihadmin  au  garak 
au  hhadithin  amma  'Ijemeia  ca'lhharak 
walam  yecun  yolemo  hhalo  'Ifabiki 
fala  yowarrath  nafikon  min  nafiki 
taoddohom  cai'nnahom  ajanibo 
wahacadhai  'Irayyo  'Ifadeido  'Isayibo 
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wakad  atai  'Jkaulo  alai  ma  fheina 
min  kifmahi  'Imeirathi  ca  yebeina 
alaf  tnareiki  'Iramzi  wa'lifharah 
molakhkhasan  biaujezi  'libarah 
fa'lhhamdo  lillahi  alai  'Itemami 
hhamdan  catheiran  tomma  fei  'Idawami 
wanafalo  'lafwa  ani  'Itakseiri 
wakhaira  ma  namolo  fei  'Imeseiri 
wagafra  ma  cana  mina  'Idhonubi 
wafatra  ma  cana  mina  'loyubi 
waafdhalo  'Isalwahi  wa'ltafleimi 
alai  'Inebiyyi  'Imusthafai  'Icerexmi 
mohhammedin  khairi  'lanami  'laakibi 
waalihi  'Igurri  dhawei  'Imenakibi 
wasahhbihi  'lafadnili  'labrari 
alsifwahi  'lamathili  'lakhyari 
wahhalbona  'ilaho  wanima  'Icafei 
dhu  'lizzi  wa'lkodrahi  wa'laltnafi 

tummat  wa'lhhamdo  lillahi 
rabbi  'laalemeini  wasalwatoho 
wafelamoho  alai  fayyidina 
mohhammedin  alnebiyyi  'lommiyi 
waalai  alihi  wasahhbihi 
althayyibeini  althahereini 
lailaho  'Ijemaah  liarbaai  liyali 
khalauna  min  fliewali  finnah 
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athnei  afhari  wafeba  mayilii 
yetheki  bi'Uahi  taaalax 

fakhro  'Ifabikanei 
afa  'llaho  anho. 
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THE  DESIRED  OBJECT  OF  THE  INQUIRER 
CONCERNING  ALL  THE  RULES  OF  INHERITANCE ; 

Compofed  by  the  learned  Shaikh,  the  Imam 

Mowaffiko  ddein,  father  of  AbdaUa^ 

Mohammed,  fon  of  AH,  fon  of  Hofain, 

Al  Rahabl,  commonly  called  Ibnol 

Motakanna.     May  God  be  merciful  to  him  ! 
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In  the  name  of  God,  the  Clement,  the  Merciful ;   and  from  Him  we 

feek  affiftance. 


[i]        FIRST,  we  open  the  difcourfe 

With  pronouncing  the  praife  of  our  Lord  mofl  High : 

Praife  then  to  god  for  what  he  hath  beftowed, 

Praife,  by  which  we  remove  blindnefs  from  the  fight ! 

Next,  benedidtion  afterwards  and  falutation 

To  the  Prophet,  whofe  religion  is  the  isla'm, 

MOHAMMED,  fcal  of  his  Lord's  mefi*engers. 

And  his  family,  after  him,  and  his  friends  I 

And  let  us  pray  god  for  his  aid  to  us 

In  what  we  have  propofed  to  explain 

From  the  fyftem  of  the  Imam,  zaid  alfaradhi*,     ' 

(Since  this  is  among  the  noblefl  of  purpofes) 

By  learning ;  for  learning  is  the  moft  deferving  of  efforts 

In  it,  and  the  v/dchiell  vocation  of  the  pious ; 

And  this  branch  of  knowledge  peculiarly  belongs  to  what 

Has  been  openly  declared  among  ail  the  learned ; 

*  Faradhei,  a  man  ikilled  in  ih^farayUhf  <jx  facred  ordinanees  contained  in  tlie  Alcorai 
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And  2 AID  has  unqueftionably  a  jufl  title 

To  what  the  lord  of  the  miffion  conferred  on  him. 

By  pronouncing  his  excellence,  clearly  faying, 

"  ZAiD  will  teach  you  the  law:"  O  glorious  encomium  ! 

He,  therefore,  befl  deferves  to  be  followed  by  the  ftudent, 

Efpecially  lince  shafiei  takes  him  for  a  guide. 

This  then  is  his  dodtrine  epitomifed 

Free  from  a  particle  of  ambiguity. 

The  caufes  of  inheritance  among  men  are  three  ; 

(The  poffefTor  of  any  one  has  the  advantage  of  fucceffion) 

And  they  are  wedlock,  collateral  relation,  and  defcent : 

There  is  not  befides  them  a  fingle  caufe  of  inheritance. 

[2j        And  any  one  of  three  incapacities 

Excludes  a  perfon  from  the  fucceffion  ; 

Servitude,  and  homicide,  and  a  difference  of  faith  : 

Underftand  then  ;  fince  doubt  is  not  like  certainty. 

And  thofe,  who  inherit  among  males,  are  ten.; 

Their  names  are  known,  and  every  where  mentioned : 

The  fon,  and  the  fon's  fon,  however  they  defcend. 

And  the  father,  and  his  father,  in  the  afcending  line; 

And  the  brother,  on  whichever  fide  he  flands. 

Since  god  caufed  the  koran  to  defcend  in  his  favour; 

And  the  fon  of  a  brother  related  by  the  fame  father, 

(Hear  now  the  difcourfe  containing  no  falfehood) 

And  the  paternal  uncle,  and  fuch  uncle's  fon, 

(Be  thankful  to  him,  who  explains  concifely  and  clearly) 

And  the  hufband,  and  the  emancipater  nearly  conneded; 

And  all  the  males,  who  inherit,  are  thefe. 
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And  all  the  Inheriting  females  are  feven, 
(To  no  woman,  but  them,  does  the  law  give  that  title) 
The  daughter,  and  the  fon's  daughter,  and  the  tender  mother, 
And  the  grandmother,  and  the  wife,  and  the  emancipatrefs. 
And  the  lifter,  on  whichever  fide  flie  ftands : 
And  this  their  number  thus  appears. 
And  know,  that  inheritance  is  of  two  forts,  which  are 
The  SHARE,  and  the  heirship*  of  what  is  diftributable. 
Now  die  fliares,  by  the  declaration  of  the  book,  are  fix : 
(Befides  them  is  no  fliare  in  the  inheritance) 
A  raoiety,  and  a  fourth  j  next,  half  a  fourth. 
And  a  third,  and  a  fixth,  as  the  law  declares. 
And  two  thirds  ;  and  thefe  are  the  whole. 

Remember  then ;    for    '*  Every    one,   who   remembers,    is  an 
IMAM-|-." 

[3]        A  moiety  then  is  the  fhare  of  five  perfons, 
The  hufband,  and  the  female  child. 
And  the  daughter  of  a  fon,  on  failure  of  daughters. 
And  the  whole  lifter,  by  the  opinion  of  every  mufti. 
And,  after  her,  the  fifter,  who  has  the  fame  father ; 
This  when  they  ftand  alone  without  any  heir. 
And  a  fourth  is  the  fliare  of  the  hulband,  if  there  be  with  him 
Any  children  of  the  wife,  who  deprive  him  of  more ; 
And  this  is  for  every  wife,  or  more  than  one 
On  failure  of  children,  as  it  is  ordained. 
And  the  eighth  is  for  the  wife,  or  the  wives. 
Together  with  fons  or  with  daughters  \, 

*  Pronounced  in  India,  fer%  and  djba.  See  the  laft  words  of  the  report  by  the  Mahomedmi 
doftors  in  the  Patna  caufe. 

-J-  A  faying,  I  believe,  oi  Mahomed:  he  meaned  a  rememberer  of  his  oral  precepts.  Hence  the  name  of 
Uafidh,  or  Hafia,  was  affumed  by  many  illuftrious  perfons,  and,  among  them,  by  the  celebrated  poet. 

X  See  the  anfwer  of  Mohammed  Kajim  to  the  thirteenth  queftion  propofed  to  him  in  the  Patna  caufc 
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Or  with  children  of  fons :  learn  then. 

And  remain  firm  in  venerating  ftudy,  and  profper. 

And  two  thirds  are  for  the  daughters  all  together. 

When  there  are  more  than  one ;   (hear  attentively) 

And  the  fame  portion  is  for  the  daughters  of  a  fon : 

(Comprehend  my  difcourfe  with  clear  difcernment) 

This  alfo  is  for  two  fifters,  and  for  what  exceeds  that  number ; 

The  ingenuous  and  the  pious  have  thus  decided : 

This,  whether  they  be  by  the  father  and  the  mother. 

Or  by  the  father  only.      (Acft  by  this  rule ;  thou  wilt  be  right) 

And  the  third  is  the  mother's  fliare,  when  there  is  no  child. 

Nor  any  afTemblage  or  number  of  brethren, 

As  two  brothers,  or  two  fifters,  or  three  ; 

The  rule  in  this  cafe  regards  males  as  well  as  females. 

And,  if  there  be  a  hufband,  and  a  mother,  and  a  father, 

A  third  of  what  remains  is  allotted  to  her  ; 

And  fo  with  a  wife  :   (advance  then. 

And  be  not  feated  apart  from  the  fciences.) 


[4]        And  a  third  is  for  two  males  or  two  females 
Of  the  mother's  children,  without  deceit  j 
And  fo,  if  there  be  more,  and  they  feek  their  allotment. 
There  is  no  provifion  for  them  in  what  exceeds  that  fhare. 
And  females  and  males  are  held  equal 
In  this  dijlribution ,  as  the  written  law  declares. 
And  a  fixth  is  the  fliare  of  feven  in  number. 
The  father,  and  the  mother,  then  the  fon's  daughter,  and  the 
grandfather. 
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And  the  fifter,  daughter  of  the  father,  next  the  grandmother. 

And  the  mother's  child :  the  number  is  complete. 

And  the  father  has  a  right  to  it  with  the  children, 

And  fo  the  mother,  by  the  revelation  of  the  Eternal : 

And  the  fame  is  for  her  with  two 

Of  the  dead  man's  brothers  :  give  thofe  two  a  juil  allotment. 

And  the  grandfather  ?V  like  the  father,  on  his  death. 

In  the  diftribution  of  what  accrues  to  him  and  relieves  him. 

Except  when  there  are  brothers  living, 

Since  they  are  preferable  to  him  in  proximity  *  i 

And  their  due  and  his  due  fhall  be  introduced 

With  a  full  explanation  in  the  different  cafes. 

And  the  fon's  daughter  takes  a  fixth,  when 

She  is  with  a  daughter,  alike  in  defcent. 

And  thus  a  filler  with  a  filler,  who 

Is  related,  O  my  brother,  by  the  fame  father. 

And,  if  the  relation  of  the  grandmothers  be  equal. 

Both  of  them  are  called  to  the  fucceffion ; 

And  a  fixth  is  divided  between  them  equally 

By  the  juft  and  the  legal  mode  of  partition. 

And  every  female,  who  claims  through  one  not  inheriting. 

Has  herfelf  no  portion  of  the  inheritance. 

[5]        And  the  dillant  kinfwoman  is  excluded  by  the  near 

By  the  better  opinions :   (fay  now  to  me,  "  Enough.") 
And  here  ends  the  diftribution  of  the  shares. 
Without  perplexity  or  intricacy  : 

'*  The  margin  has  minho  for  'wahu.    From  this  verfe  it  appears,  that  the  degrees  of  confanguinity 
are  computed  by  the  Mahoinedans  in  the  fame  manner  as  by  our  common  lawyers. 
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And  k  is  juft,  that  we  propound  the  law  of  heirship 

With  every  fentence  concife  and  txz.0:. 

Now  every  one,  who  appropriates  all  the  eflate, 

Among  the  near  defcendants  or  relations. 

Or  who  takes  what  remains  after  the  portions. 

He  is  diftinguifhed  by  the  title  of  heir*, 

As  the  father,  and  the  grandfather,  and  his  father. 

And  the  fon,  in  a  near  aixi  a  remote  degree. 

And  the  brother,  and  the  brother's  fon,  and  the  ancles. 

And  the  mafler,  who  generoully  manumitted  hisjlave. 

And  thus  their  fons,  all  of  them  : 

(Be  attentive  then  to  what  I  pronounce). 

And  there  is  not  to  the  diftant,  with  the  near,  kinfman 

Any  fliare  or  portion  in  the  inheritance. 

And  the  brother  and  the  uncle  by  mother  and  father 

Are  preferred  to  thofe  defcended  by  the  half  blood. 

And  the  fon  and  the  brother  with  females 

Have  the  heirfliip  over  them  in  the  eftate : 

And  there  is  not  among  women  any  heirefs 

Except  her,  who  kindly  freed  the  enjlaved  neck. 

And  the  fifters,  if  there  be  daughters. 

Take  the  refidue  after  their  portions. 

And  the  grandfather  is  precluded  from  inheriting 

By  the  father  in  all  his  three  cafes ; 

And  thus  the  grandfon  by  the  fon  :   (do  not  then 

Turn  afide,  in  deviation  from  the  clear  rules) 

■*  See  A  Narrative  of  the  Proceedings  in  the  Patna  Caufe,  p.  ii.  Note  h.  The  Arahick  verb  as s aha 
•primarily  fignifies  to  coHeS  and  bind  together  the  branches  of  a  tree  :  hence  the  fecondar)'  fenfe,  to 
conjiitute  the  heir  and  head  of  a  family . 
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[6]        And  the  grandmothers  on  each  fide  are  excluded 

By  the  mother :   (remember  this  rule,  and  decide  conformably) 

And  brothers  are  excluded  by  fons 

And  by  the  nearefl  progenitor,  as  we  are  taught. 

Or  by  fons'  fons,  when  there  are  any  ; 

A  number  and  one  are  in  this  refped  alike. 

And  the  mother's  fon  remains  in  exclufion 

By  the  grandfather  (remember  this  with  care) 

And  by  the  daughters,  and  the  fon's  daughters : 

(Be  very  affiduous  in  committing  knowledge  to  memory) 

Befides,  the  fon's  daughters  are  excluded,  when 

The  daughters  take  two  thirds,  O  young  man. 

Except  when  a  male  has  the  heirfhip  over  them 

Of  the  fon's  children,  by  what  they  aflert : 

And,  after  them,  the  fifters,  who 

Defcend  in  proximity  from  both  fides. 

When  they  take  their  complete  portions. 

Exclude  the  weeping  daughters  of  the  dead  father  j 

And,  if  they  have  a  brother  prefent. 

He  has  the  heirfhip  over  them,  in  private  and  publick. 

And  the  brother's  fon  is  not  the  heir  over 

Whoever  is  equal  to,  or  above,  him  in  defcent. 

And,  if  thou  find  a  huiband  and  a  mother  inheriting. 

And  brothers  by  the  mother,  they  take  each  a  third  -, 

And  fo  if  there  be  brothers  by  the  mother  and  the  father. 

And  the  whole  eftate  is  comprifed  in  the  allotment  of  fhares, 
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Place  them  all  to  the  Jide  of  the  mother. 

And  confider  their  father  as  a  rock  in  the  lea. 

And  divide  among  the  brethren  a  third  of  the  eftate  left. 

And  this  is  the  cafe  of  mujJotaraca^  or  parcenary. 

[;]        And  now  we  will  enter  upon  what  we  defire 

Concerning  the  grandfather  and  the  brothers,  as  we  promifed. 

Incline  then  thine  ear  to  what  I  fliall  fay. 

And  colle(ft  at  once  the  whole  purport  of  my  words ; 

And  know,  that  the  grandfather  has  different  cafes  ; 

I  will  inform  thee  of  them  fucceffively : 

And  he  has  a  fliare  with  the  brothers  in  them,  when 

The  divifion  redounds  not  to  any  lofs  upon  him. 

And  fometimes  he  takes  an  entire  third. 

If  there  be  in  the  diflribution  any  defcendants  from  him. 

And  there  be  not  among  them  any  entitled  to  fhares, 

(Be  content  with  my  explanation  without  queftions) 

And  fometimes  he  takes  a  third  of  the  remainder 

After  thofe,  who  have  portions  and  provifions  ; 

This,  when  the  dividend  is  become 

Too  diminifhed  for  the  other  yZ'^r^  by  the  prefs  of  claimants. 

And  fometimes  he  takes  a  iixth  of  the  property. 

And  there  is  no  defcendant  from  him  in  that  cafe  j 

And  he,  with  females  in  the  divifion,  is 

Like  the  brother  in  his  fhare  and  his  right. 

And  reckon  the  father's  children  in  the  number, 

(And  leave  the  mother's  children  with  the  grandfathers) 
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And,  after  that  number,  give  to  the  brethren 

Thy  juft  allotment  among  them  on  failure  of  the  grandfather. 

And  the  filler  has  no  {hare  with  the  grandfather 

In  what  exceeds  the  cafe  already  concluded ; 

The  confort  and  the  mother,  and  thefe  two  are  all  of  them, 

(Know  then,  for  the  befl  of  the  fe(ft  is  he  who  knows  befl) 

Are  called,  O  friend,  the  dcdariyyah  * ; 

And  they  defer ve  to  be  remembered  by  thee. 

[8]        Half  then  is  given  to  her,  and  a  fixth  to  him, 

Until  there  is  a  remainder  after  the  entire  fhares. 

Then  they  return  to  the  diftribution 

As  before-mentioned :   (recolledl  it,  and  thank  the  author) 

And,  if  thou  defire  a  knowledge  of  computation. 

Thou  wilt  by  its  means  attain  the  right  proceeding : 

And  thou  wilt  underftand  divifions  and  analyfis. 

And  wilt  be  acquainted  with  integers  and  fradtions ; 

Extradt  then  the  roots  in  Jo/vhig  problems  -)-, 

And  be  not  remifs  in  committing  them  to  memory  j 

Now  they,  when  the  difcourfe  about  them  is  precife. 

Are  three,  to  which  a  remainder  belongs, 

And,  after  them,  four  complete  divifors, 

To  which  no  remainder  belongs,  nor  any  fradlion  J. 

Now  the  fixth,  thou  wilt  fee,  is  from  fix  portions, 

And  the  third  and  the  fourth  from  twelve ; 

And  if  to  an  eighth  a  fixth  be  added. 

The  new  root,  concerning  which  the  calculation  is  juft, 

■*  The  Arabian  lexicographers  give  this  name  to  the  hujband  or  luife,  the  mother,  the  grandfather, 
and  the  -whole  filler  ;  poffibly,  becaufe  the  rules  of  lucctiliun  are  a  little  dijlurbed  in  favour  of  them. 
f  By  as'l,  or  root,  he  mull  mean  the  denominator  of  a  fraftion. 
X  He,  probably,  confulers  the  whole  eftate  as  twelve,  which  has  four  divifors,  befides  unit. 
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Becomes  four,  which  twenty  follow. 

As  arithmeticians  univerfally  know*. 

And  thefe  three  roots. 

If  the  fhares  be  many,  leave  a  remainder. 

And  let  fix  come  to  the  connexion  of  ten 

In  the  known  table  commonly  delineated -|-, 

And  let  that  follow,  which  fucceeds  it  in  the  feries. 

In  the  excefs,  by  diftind:  progreffions,  to  feventeen  ; 

And  the  third  number  leaves  a  remainder 

Of  its  eighth  part :    (proceed  then,  as  I  diredl) 

And  half  and  what  remains,  or  the  two  halves, 

Their  root,  in  the  rule  concerning  them,  is  two. 

[g]        And  the  third  comes  obvioujly  from  three ; 
And  the  fourth  is  formed  from  four  -, 
And  the  eighth,  if  it  be  required,  is  from  eight ; 
And  thefe  are  the  fecond  roots. 
To  which  no  remainder  belongs  :  know  this  ; 
Then  purfue  the  method  of  verifying  it,  and  diftribute  : 
And,  if  thou  haft  verified  the  root. 
The  end  of  lengthened  computation  is  clear  gain. 
Give  then  to  each  perfon  his  (hare,  from  his  root. 
Complete,  or  broken  from  its  remainder. 
And,  if  thou  fee  that  the  Ihares  cannot  be  diftributed 
To  the  -partakers  of  the  inheritance,  follow  what  is  prefcribed, 
And  feek  the  way  of  compendioufnefs  in  the  work 
By  multiplication  and  proportion :  this  will  remove  error  from 
thee, 

»  In  our  notation  (which  the  Matkks,  if  they  are  wife,  will  adopt),  f  +  ^  =  /-j. 

+  This  paffage  I  do  not  underftand,  not  knowing  the  table  to  which  it  refers.  The  fexagenary 
fibU,  which  Wallh  exhibits  in  the  feventh  chapter  of  his  Algebra,  is  commonly  ufed  in  Afia  for 
multiplication  and  divifion.     See  Chardin,  vol.  III.  p.  155. 
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And  reflore  to  the  whole  quantity  what  agrees  with  it. 

And  multiply  it  by  the  root,  and  be  thou  vigilant ; 

Whether  there  be  one  denomination  or  more. 

Remember  well,  and  difmifs  from  thee  doubt  and  difBculty : 

And,  if  thou  fee  multiplicity  in  the  kinds. 

Then  they,  by  the  rule  among  men. 

Are  numerically  ranged  in  four  terms. 

The  fkilful  accountant  will  know  them  by  the  rules  j 

The  fimilar  term,  after  it  the  proportional. 

And,  after  that,  the  concordant  accompanying. 

And  the  fourth  is  the  difcordant  feparated ; 

(The  intelligent  man  will  inform  thee  of  their  difl:ind:ions) 

Take  then  from  the  fimilars  one, 

And  take  from  the  proportionals  the  reft. 

And  take  the  entire  number  of  difcordants, 

And  multiply  them  by  the  fecond  term ;  and  be  not  deceived. 

[lo]      And,  mix  the  whole  quantity  with  the  concordant. 
And  purfue  by  it  the  plaineft  of  ways  ; 
And  multiply  it  into  the  root,  which  thou  hail  inveftigated. 
And  compute  what  is  the  fum,  and  what  it  amounts  to ; 
And  divide  it  j  and,  if  the  divifion  be  juft. 
The  illiterate  and  the  eloquent  man  will  equally  know  it*: 
And  this  is  the  whole  of  the  computation, 
(The  work  thus  proceeds  in  fimilar  cafes) 
Without  prolixity  or  digreffion  ; 
Be  fatisned  then  with  what  it  contains  ;  for  it  is  fufficient  -f-. 

*  The  preceding  verfes  contain  an  awkward  rule  of  praSike ;  but  it  hence  appears,  that  Chardin 
was  miftaken,  when  he  aflerted,  that  neither  the  Indians  nor  Perjians  of  his  time  were  at  all  ac- 
quainted with  the  common  prallical  rules:  fee  his  chapter  on  the  Perjian  Arithmetick. 

f  It  can  only  be  of  ufe,  as  an  artificial  memory,  to  thofe  who  already  know  the  rules,  but  is 
infutficient  for  the  teaching  of  them.  Thefe  two  or  three  pages  are  very  enigmatical ;  but  I  Ihoukl  not 
defpair  of  explaining  them,  if  I  had  leifure  to  read  a  few  arithmetical  books  of  the  Arabs  or  Perjians. 
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And  if  one  perfon  die  before  the  diftribution. 

Make  the  fliares  jufl,  and  know  his  proper  diviiion ; 

And  ftate  for  him  a  frefh  queftion,  as  it 

Has  been  diftindlly  explained,  in  what  precedes  : 

And  confider  ;  and,  if  the  il:iares  agree. 

Take  them  ;  thou  art  right ;  the  quantity  is  complete ; 

And  mix  it,  or  all  of  them,  into  the  preceding. 

If  there  be  not  an  agreement  between  them. 

And  the  new  fhares  into  the  former  fhares 

Are  blended,  or  into  the  entire  quantity ; 

And  every  fhare  into  the  aggregate  of  the  fecond 

Is  mixed,  or  into  the  whole  quantity,  manifeflly : 

And  this  is  the  method  of  mondjakhah*  ; 

Mount  then  by  it  the  lofty  degrees  of  excellence. 

And,  if  there  be  among  the  claimants  of  the  eftate 

A  real  hermaphrodite,  removing  a//  doubts, 

Diflribute  to  the  lefs  evident  and  to  the  certain ; 

Thou  wilt  allot  with  juftice  the  clear  portion ; 

And  this  is  the  rule  of  pregnant  women. 

Which  is  founded  on  the  certain,  and  the  lefs  evident. 

[l  l]      And,  if  many  kinfmen  die  by  ruin  or  drowning. 
Or  a  calamity  overwhelming  all,  as  fire. 
And  the  cafe  of  the  furvivor  be  not  known. 
And  one  deceafed  cannot  be  heir  to  another  deceafed, 
Reckon  them  all,   as  if  they  were  ftrangers  ; 
And  this  is  the  found  and  true  determination. 

*  The  grammarians,  tranflated  by  Golius,  thus  explain  the  word  tennfoih  or  mmafakhah :  "  Mors 
"  et  facceffio  continua  hseredum,  quae  fit  Integra  manente  et  indivifa  hsereditate  ;"  but  the  laft  words 
convey  no  adequate  idea  of  the  thing. 
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And  now  the  diicourfe  has  come  to  what  we  defired 

Concerning  the  diftribution  of  eflates,  fo  that  it  is  made  clear. 

By  way  of  fhort  hint  and  allufion. 

Explained  in  an  abbreviation  of  the  fenfe. 

Praife  then  to  god  in  perfedion, 

Praife,  abundant,  complete  in  eternity ; 

And  let  us  afk  forgivenefs  for  our  defeds. 

And  the  beft  of  what  we  hope  in  the  place  afpired  to. 

And  pardon  for  what  is  palTed  of  our  fms. 

And  a  covering  for  what  is  pafTed  of  our  faults  ; 

And  the  fairell  of  falutations  and  benifons 

On  the  prophet,  the  pure,  the  illuftrious, 

MOHAMMED,  the  beft  of  created  beings,  the  lafl  of  prophets. 

And  on  his  family,  bright  with  glorious  qualities. 

And  his  companions,  the  excellent,  the  noble. 

The  fpotlefs,  the  exalted,  the  beneficent ! 

And  our  fufficient  help  is  god  !   O  all-fufficient ! 

Endued  with  greatnefs,  and  with  power,  and  with  clemency  ! 

The  work  is  ended.     Praife  be  to  god. 

The  ruler  of  worlds !  and  his  blelTing 

And  peace  on  our  lord 

MOHAMMED,  the  Unlettered  Prophet, 

And  on  his  family  and  his  companions. 

The  excellent,  the  unblemifhed  ! 

On  Friday  night,  one  of  the  four  nights 

at  the  clofe  of  Shewdl  in  the  year 
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(even  hundred  and  twelve  * 


Ti^(?  Tranfcriber,  fumamed 
fakhro'l  sa'bika'ni 
(or,   Excelling  his  Predeceflbrs) 
confides  in  god  Moil  High : 
May  Goi>  forgive  his  fins  ! 


*  y.  c.  1313. 
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J.  HE  two  Mufelman  authors,  whom  I  now  introduce  to  my  coun- 
trymen m  India,  are  Shaikh  Sira'ju'ddi'n,  a  native  of  Sejavendj  and 
Sayyad  Shari'f,  who  was  born  at  Jurjan  in  Khwdrezm  near  the 
mouth  of  the  Oxus,  and  is  faid  to  have  died,  at  the  age  of  feventy- 
iix  years,  in  the  city  of  Shirdz :  their  compofitions  have  equal  au- 
thority in  all  the  Mohammedan  courts,  which  follow  the  fyftcm  of 
Abu'  Hani'fah,  with  thofe  of  Littleton  and  Coke  in  the  courts 
at  Wejlminjier ;  and  there  is,  indeed,  a  wonderful  analogy  between 
the  works  of  the  old  Arabian  and  EngliJIi  lawyers,  and  between 
thofe  of  their  feveral  commentators  ;  with  this  difference  in  favour 
of  our  own  country,  that  Littleton  is  always  too  clear  to  need 
a  glofs,  and  with  this  difference  in  favour  of  the  Arabs,  that  the 
fole  obje6l  of  Shari'f  was  to  explain  and  illuftrate  his  text,  with- 
out an  oftentatious  difplay  of  his  own  erudition  ;  but,  when  it  is 
admitted,  that  a  defire  of  extreme  brevity  has  often  made  the  Sird- 
jiyyah  obfcure,  the  reader  ihould  in  candour  allow,  that  every  author 
muft  appear  to  great  difadvantage  in  a  literal  tranilation,  efpecially 
when  his  own  idiom  differs  totally  from  that  of  his  tranflator,  when 
his  terms  of  art  mufl  be  rendered  by  new  words,  which  ufe  alone 
can  make  eafy,  and  when  the  fyftem,  which  he  unfolds  to  his  coun- 
trymen, has  no  refemblance  to  any  other,  that  the  world  ever  knew. 
In  the  Sharijiyyah  (for  that  is  the  popular  title  of  the  Arabian  com- 
ment) 
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ment)  we  find  little  or  no  obfcurity  ;  and,  if  there  be  a  fault  In  the 
book,  it  is  a  fcrupulous  minutenefs  of  explanation,  and  a  needlefs 
anxiety  to  remove  every  little  cloud,  which  the  reader  himfelf  might 
difperfe  by  the  (lighteft  exertion  of  his  intelle6t.  Both  works  were 
tranflated  into  Perjian  by  the  order  of  Mr.  Hastings  ;  and  the 
tranllation,  which  bears  the  name  of  Maulavi  Muhammed  Ka'sim, 
muft  appear  excellent,  and  would  be  really  ufeful,  to  fuch  as  had 
not  accefs  to  the  Arabick  originals  ;  but  the  text  and  comment  are 
blended  without  any  difcrimination,  and  both  are  fo  Intermixed  with 
the  notes  of  the  trauilator  himfelf,  that  it  is  often  impoffiblc  to  fe- 
parate  what  is  fixed  law  from  what  is  merely  his  own  opinion  :  he 
has  allb  erred  (though  it  be  certainly  a  pardonable  errour)  on  the 
fide  of  clearnefs,  and  has  made  his  work  fo  tedioufly  perfpicuous, 
that  it  fills,  inclulively  of  a  turgid  and  flowery  dedication,  about  fix 
hundred  pages,  and  a  faithful  verfion  of  it  in  EngliJJ}  would  occupy 
a  very  large  volume. 

If  the  pains,  which  have  been  taken  to  render  my  own  work  as 
complete  as  poflible,  be  meafured  by  the  fize  of  it,  they  mufl  be 
thought  very  inconfiderable  j  but  in  truth  no  greater  pains  could  have 
been  taken  with  any  work  ;  and  it  would  have  been  a  far  eafier 
talk  to  have  didtated  or  written  a  verbal  tranflation  of  the  two  com- 
ments on  my  text,  than  to  have  made  a  careful  feledion  of  all  that 
is  important  in  them  ;  for  which  purpofe  I  perufed  each  of  them 
three  times  with  the  utmofl  attention,  and  have  condenfed  in  little 
more  than  fifty  fhort  pages  the  fubflance  of  them  both,  without  any 
foperfluous  palFage,  that  I  fhould  wifla  to  be  retrenched,  and  with 
as  much  perfpicuity  as  I  was  able  to  give,  in  fo  fhort  a  compafs,  to 
a  lyflem  in  fomc  parts  rather  abftrule  :  left  men  of  bufineis,  for 
whom  the  book  is  intended,  fhould  be  alarmed  at  firfl  fight  by  the 
magnitude  of  it,    I    have   omitted   all  the    minute    criticifm,    various 

readings, 
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readings,  and  curious  Arabian  literature  ;  mofh  of  the  anecdotes  con- 
cerning old  lawyers,  and  all  their  fubtil  controverfies  with  the  ar- 
guments on  both  fides  j  together  with  the  demonftrations  of  arith- 
metical rules  and  the  very  long  procefles,  after  the  prolix  method 
of  the  Arabs,  in  words  inllead  of  figures.  Practical  utility  being  my 
ultimate  obje£l:  in  this  work,  1  had  nothing  to  do  with  literary 
curiofities,  how  agreeable  foever  they  might  have  been  in  their  pro- 
per places ;  but,  in  order  to  attain  that  obje6l  by  a  full  explanation 
of  every  thing  ufeful  in  my  text,  I  was  under  a  neceffity  of  retain- 
ing the  Arabian  phrafeology  both  in  law  and  arithmetick,  and  muft 
requeft  the  EngliJJj  reader  to  difmifs  from  his  mind,  while  he  ftudies 
the  Sirajiyyah,  thofe  appropriated  fenfes,  in  which  many  of  our  words, 
as  beir,  inheritance,  root,  and  the  like,  are  ufed  in  our  own  lyflems. 
One  Arabick  word  I  was  at  a  lofs  to  tranflate  precifely  in  our  lan- 
guage without  circumlocution;  the  chief  problem,  in  the  diflribu- 
tion  of  eflates  among  Miifelman  heirs,  is  to  find  the  leafi  number,  by 
which  an  efiate  mufi  be  divided,  fi)  that  all  the  fiares  atid  the  re/idue  may 
be  legally  difiributed  without  afradlion:  this  they  call  integration ;  but, 
if  I  could  have  hazarded  fuch  a  word  in  Englijh,  the  frequent  re- 
petition of  it  would  have  been  extremely  harfli  ;  and  I  have  generally 
called  it  arrangement  or  verification,  which  are  popular  fenfes  of  the 
Arabick  verbal  noun  ;  but  the  number  fought,  or,  to  ufe  the  Arabian 
expreflion,  the  integrant  of  the  cafe,  I  have  ufuallj  named  the  divifor 
of  the  efiate. 

It  will  be  fecn  in  the  Sirdjiyyah,  that  the  fyftcm  of  Zaid,  though 
in  part  exploded  by  Abu  Hani'fah,  had  very  powerful  fupporters, 
and  its  author  is  always  mentioned  in  terms  of  refpedl :  it  is  the 
fyftem,  which  I  publiihed  at  London  above  ten  years  ago  ;  and  1  am 
not  furprifed,  that,  without  a  native  affiflant  or  even  a  marginal  glofs, 
I  could  not  then  interpret  the  many  technical  words,  which  no  dic- 
tionary 
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tionary  explains,  except  in  their  popular  fenfes ;  but,  though  my 
literal  verlion  of  the  trad  by  Almutakanna,  feems  for  pages  together 
like  a  ftring  of  enigmas,  yet  the  following  work  makes  every  fentence 
in  it  perfc(Slly  clear;  and  the  original,  which  was  engraved  from  a 
very  old  manufcript,  appears  to  be  a  lively  and  elegant  epitome  of  the 
law  of  inheritance  according  to  Zaid,  but  manifeftly  deligned  to  aflift 
the  memory  of  young  ftudents,  who  were  to  get  it  by  heart,  when  they 
had  learned  the  rules  from  fome  longer  treatife,  or  from  the  mouths  of 
their  preceptors.  This  may  be  no  improper  place  to  inform  the  reader, 
that,  although  Abu  Hani'fah  be  the  acknowledged  head  of  the  pre- 
vailing feft,  and  has  given  his  name  to  it,  yet  fo  great  veneration  is 
Ihown  to  Abu  Yu'suf  and  the  lawyer  Muhammed,  that,  when  they 
both  diffent  from  their  mafter,  the  Mufehnan  judge  is  at  liberty  to 
adopt  either  of  the  two  decifions,  which  may  feem  to  him  the  more 
confonant  to  reafon  and  founded  on  the  better  authority. 

I  am  ftrongly  difpofed  to  believe,  that  no  pofiible  queftion  could 
occur  on  the  Mohammedan  law  of  fucceffion,  which  might  not  be  rapidly 
and  corre6tly  anfwered  by  the  help  of  this  work  j  but  it  would  be  eafy 
to  confirm  or  invalidate  my  opinion  by  the  following  method.  Let 
one  capital  letter,  or  more,  if  neceflary,  reprefent  each  of  the  fharers, 
refiduaries,  and  dillant  heirs  ;  and  let  thofe  letters  be  the  initials  of 
the  feveral  words,  in  aid  of  the  memory,  but  fo  chofen  (as  without 
difficulty  they  may  be)  that  all  may  be  different ;  let  them  be  placed  in 
alphabetical  order,  and  connefted  by  the  fign  of  addition  ;  let  an  enu- 
meration be  then  made,  by  the  known  rule,  of  all  the  poffible  cafes,  in 
which  they  can  occur,  two  and  two,  three  and  three,  and  fo  forth  ; 
let  them  accordingly  be  arranged  in  tables  from  the  loweft  number 
to  the  hisheft ;  and  let  the  fhare  or  allotment  of  each  be  fet  above 
the  letter,  in  the  place  of  an  exponent.  If  the  quertion  then  were 
propofed,  in  what  manner  the  property  of  Hinda  mufl:  be  diftributed 
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amono-  her  daughter,  her  Jijier  by  the  fame  father  only,  and  the  daughter 
of  her  fon,  the  table  of  the  third  clafs  would  exhibit  this  formula  D  I  + 
DF  \  +  DS  \  ;  or,  if  Amru  had  left  his  wfe,  two  daughters,  and  both  his 
parents,  the  formula  in  \\\t  fourth  table  would  be  2  D  It  +  F  ^"t  +  M  -^  + 
W  h  J  where  the  denominator  of  the  index  would  be  the  integrant,  as 
the  Arabs  call  it,  of  the  cafe,  and  the  numerator  would  point  out  the 
feveral  allotments  :  thus  might  we  conftruft  a  fet  of  tables,  mathema- 
tically accurate,  in  which  the  legal  diflribution,  in  every  poffible  ca{e, 
mieht  be  feen  in  a  moment  without  thought  and  even  without  learn- 
ing  ;    and  fuch  a  blind  facility,  though  not  very  conliftent  with  the 
dignity  of  fcience,  would  certainly  be  convenient  in  pradice.       We 
might  alfo  arrange  the  whole  in  a  fynthetical  method  (of  all  the  moft 
luminous  and  fatisfadlory)  by  beginning  with  the  fentences  of  the  Koran, 
as  with  indubitable  axioms,  followed  by  the  genuine  oral  maxims  of 
MuHAMMED  ;    by  fubjoining  the  points,  on  which  all  the  learned  hav'e 
at  length  agreed,    and  by  concluding  with  cafes  deduced  from  thofe 
three  fources  of  juridical  knowledge,  to  which  there  fhould  be  conftant 
references  by  numbers  in  the  manner  of  geometricians  :    this  method 
1   propofe  to  adopt  in  the  Digeft,  from  which  I  have  fcparated  the 
Sirdjiyyah,  becaufe  it  feemed  worthy  of  being  exhibited  entire,  and  may 
be  confidered  as  Inftitutes  oi  Arabian  Law  on  the  important  title,  men- 
tioned by  the  Britifj  legiflature,  of  inheritance  and  fuccefjion  to  lands, 
rents,  and  goods. 

Unlefs  I  am  greatly  deceived,  the  work,  now  prefented  to  the  pub- 
lick,  decides  the  q\ieftion,  which  has  been  ftarted,  whether,  by  the  Mo- 
gul conjlitution,  the  fovereign  be  not  the  fole  proprietor  of  all  the  land 
in  his  empire,  which  he  or  his  predeceffbrs  have  not  granted  to  a  fubjeB  and 
his  heirs;  for  nothing  can  be  more  certain,  than  that  land,  rents,  and 
goods  are,  in  the  language  of  all  Mohammedan  lawyers,  property  alike 
alienable  and  inheritable ;  and  fo  flir  is  the  fovereign  from  having  any 
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right  of  property  In  the  goods  or  lands  of  his  people,  that  even  efcheats 
arc  never  appropriated  to  his  ufe,  but  fall  into  a  fund  for  the  relief  of 
the  poor.  Sharif  exprefsly  mentions^if/^/j  and  houfes  as  inheritable  and 
alienable  property  :  he  fays,  that  a  houfe,  on  which  there  is  a  lien,  fliall 
not  be  fold  to  defray  even  funeral  expenfes ;  that,  if  a  man  dig  a  well 
in  his  own  field ^  and  another  man  perifli  by  falling  into  it,  he  incurs  no 
guilt ;  but,  if  he  had  trefpafled  on  the  field  of  another  man,  and  had  been 
the  occafion  of  death,  he  muft  pay  the  price  of  blood  ;  that  buildings  and 
trees  pafs  by  a  fale  of  land,  though  not  converfely ;  and  he  always  ex- 
prefTes  what  we  call  property  by  an  emphatical  word  implying  do- 
minion. Such  dominion,  fays  he,  may  be  acquired  by  the  a6l  of  parties, 
as  in  the  cafe  of  contraBs,  or,  by  the  acl  of  law,  as  in  the  cafe  of 
defcents;  and,  having  obferved,  xkvaX  freedom  is  the  civil  exifience  and  life 
of  a  tnan,  hut  fiavery,  his  death  and  annihilation,  he  adds,  be caufe  freedom 
efiablijloes  his  right  of  property,  which  chiefiy  difiitiguifijes  man  from  other 
animals  and  from  things  inanimate ;  {o  that  he  would  have  confidered 
fubjeSls  without  property  (which,  as  he  fays  in  another  place,  comprifes 
every  thing  that  a  man  may  fell,  or  give,  or  leave  for  his  heirs)  as  mere 
fiaves  without  civil  life :  yet  Sharif  was  beloved  and  rewarded  by 
the  very  conqueror,  from  whom  the  imperial  houfe  of  Dehli  boafted  of 
their  defcent.  The  Koran  allots  to  certain  kindred  of  the  deceafed 
fpecifick  fhares  of  what  he  left,  without  a  iyllable  in  the  book,  that  in- 
timates a  fhade  of  diftindion  between  realty  and  perfonalty  ;  there  is 
therefore  no  fuch  difl:in6lion,  for  interpreters  muft  make  none,  where 
the  law  has  not  diftinguiflied  :  as  to  Muhammed,  he  fays  in  pofitive 
words,  that  if  a  man  leave  either  property,  or  rights,  they  go  to  his  heirs  ; 
and  Sharif  adds,  that  an  heir fucceeds  to  his  ancefiors  efiate  with  an  ab~ 
folute  right  of  owner JJnp,  right  of poffefiion,  and  power  of  alienation.  Now 
1  am  fully  perfuadcd,  that  no  Mufelman  prince,  in  any  age  or  country, 
would  have  harboured  a  thought  of  controverting  thefe  authorities. 
Had  the  do6trinc  lately  broached  been  fuggefted  to  the  ferocious,  but 
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politick  and  religious,  Omar,  he  would  in  his  bed  mood  have  aflced 
his  counfellor  fternly,  whether  he  in:iagined  himfelf  wifer  than  God 
and  his  Prophet,  and,  in  one  of  his  paflionate  fallies,  would  have 
fpurned  him  as  a  blafphcmer  from  his  prefence,  had  he  been  even  his 
deareft  friend  or  his  ableft  general :  the  placid  and  benevolent  Ali 
would  have  given  a  harfh  rebuke  to  fuch  an  advifer ;  and  Aurangzi'b 
himfelf,  the  bloodieft  of  affaflins  and  the  moft  avaricious  of  men,  would 
not  have  adopted  and  proclaimed  fuch  an  opinion,  whatever  his  cour- 
tiers and  flaves  might  have  faid,  in  their  zeal  to  aggrandize  their  ma- 
iler, to  a  foreign  phyficlan  and  philofopher,  who  too  haftilj  believed 
them,  and  afcribed  to  fuch  a  fyllem  all  the  defolation,  of  which  he  had 
been  a  witnefs.  Conqueft  could  have  made  no  dlfFerence  ;  for,  cither 
the  law  of  the  conquering  nation  was  eftablldied  in  India,  or  that  of 
the  conquered  was  fuftered  to  remain  :  if  the  firft,  the  Koran  and  the 
d/^a  of  MuHAMMED  werc  fountains,  too  facred  to  be  violated,  both  of 
jxibllck  and  private  law  j  if  the  lecond,  there  is  an  end  of  the  debate  ; 
for  the  old  Hindus  moft  afluredly  were  abfolute  proprietors  of  their 
land,  though  they  called  their  fovercigns  Lords  of  the  Earth ;  as  they 
gave  the  title  of  Gods  on  Earth  to  their  Brdhmens,  whom  they  pun  1  Hied, 
neverthelefs,  for  theft  with  all  due  feverity.  Should  it  be  urged,  that, 
although  an  Indian  prince  may  have  no  right,  in  his  executive  capacity, 
to  the  land  of  his  fubjedls,  yet,  as  the  fole  kgijlative  power,  he  is  above 
control ;  I  anfwer  firmly,  that  Indian  princes  never  had,  nor  pretended 
to  have,  an  unlimited  legiflative  authority,  but  were  always  under  the 
control  of  laws  believed  to  be  divine,  with  which  they  never  claimed 
any  power  of  difpenfing. 

I  am  happy  in  an  opportunity  of  advancing  thefe  arguments  againfl 
a  dodlrine,  which  I  thihk  unjuft,  unfounded,  and  big  with  ruin  j  for,  in 
the  courfe  of  nine  years,  I  have  {ttw  enough  of  thefe  provinces  and 
of  their  inhabitants,   to  be  convinced,  that,  if  we  hope   to  make   our 
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government  a  bleffing  to  them  and  a  durable  benefit  to  ourfclves,  we 
mufl  realize  our  hope,  not  by  wringing  for  the  prefent  the  largeft  poffible 
revenue  from  our  Afiatick  fubje6ts,  but  by  taking  no  more  of  their 
wealth  than  the  publick  exigencies,  and  their  own  fecurity,  may  ac- 
tually require ;  not  by  diminifliing  the  interejl^  which  landlords  muft 
naturally  take  in  their  own  foil,  but  by  augmenting  it  to  the  utmoft,  and 
giving  them  alfurance,  that  it  will  defcend  to  their  heirs :  when  their 
laws  of  property,  which  they  literally  \\o\A  f acred,  fliall  in  pradlice  be 
fecured  to  them  ;  when  the  land-tax  {hall  be  fo  moderate,  that  they 
cannot  have  a  colourable  pretence  to  rack  their  tenants,  and  when  they 
fhall  have  a  well  grounded  confidence,  that  the  proportion  of  it  will 
never  beraifed,  except  for  a  time  on  fome  great  emergence,  which  may 
endanger  all  they  pofTefs  ;  when  either  the  performance  of  every  legal 
contraft  fhall  be  enforced,  or  a  certain  and  adequate  compenfation 
be  given  for  the  breach  of  it ;  when  no  wrong  fhall  remain  unredrefled, 
and  when  redrefs  fhall  be  obtained  at  little  expcnfe,  and  with  all  the 
fpeed,  that  may  be  confident  with  neceflary  deliberation  ;  then  will  the 
population  and  refources  of  Bengal  and  Bahar  continually  increafe,  and 
our  nation  will  have  the  glory  of  conferring  happinefs  on  confiderably 
more  than  twenty-four  millions  (which  is  at  leaft  the  prefent  num- 
ber) of  their  native  inhabitants,  whofe  cheerful  indullry  will  enrich 
their  benefaftors,  and  whofe  firm  attachment  will  fecure  the  perma- 
nence of  our  dominion. 


AL 
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IN  THE  NAME  OF  THE  MOST  MERCIFUL  GOD  ! 

Jl  RAISE  be  to  GOD,  the  Lord  of  all  worlds  ;  the  pralfe  of  thofe  who 
give  Him  thanks  !  And  His  blefling  on  the  beft  of  created  beings, 
MUHAMMED,  and  his  excellent  family!  The  Prophet  of  GOD  (on 
whom  be  His  blefling  and  peace  !)  faid  :  "  Learn  the  laws  of  inherit- 
"  ance,  and  teach  them  to  the  people  ;  for  they  are  one  half  of  vifeful 
"  knowledge."  Our  learned  in  the  law  (to  whom  GOD  be  merciful!) 
fay :  "  There  belong  to  the  property  of  a  perfon  deceafed  four  fucceflive 
"  duties  to  be  performed  by  the  magijirate :  firft,  his  funeral  ceremony 
"  and  burial  without  fuperfluity  of  expenfe,  yet  without  deficiency  ; 
"  next,  the  difcharge  of  his  juft  debts  from  the  whole  of  his  remaining 
*'  cfFeds  ;  then,  the  paynxent  of  his  legacies  out  of  a  third  of  what  re- 
"  mains  after  his  debts  are  paid  j  and,  laftly,  the  dirtribution  of  the 
"  refidue  among  his  I'uccelTors,  according  to  the  Divine  Book,  to  the 
"  Traditions,  and  to  the  AfTent  of  the  Learned."  They  begin  with  the 
perfons  entitled  to  fhares,  who  are  fuch  as  have  each  a  fpecifick  fhare 
allotted  to  them  in  the  book  of  Almighty  GOD  ;  then  they  proceed  to 
the  refxduary  heirs  by  relation,  and  they  are  all  fuch  as  take  what  re- 
mains of  the  inheritance,  after  thofe  who  are  entitled  to  fhares;  and, 
if  there  be  only  refiduaries,  they  take  the  whole  property  :  next  to 
refiduaries  for  fpecial  caufe,  as  the  mafter  of  an  enfranchifed  flave  and 
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his  male  refiduary  heirs  ;  then  they  return  to  thofe  entitled  to  (hares 
according  to  their  refpeftive  rights  of  confanguinity  ;  then  to  the  more 
diftant  kindred  ;  then  to  the  fuccefTor  by  contrad: ;  then  to  him  who 
was  acknowledged  as  a  kinfman  through  another,  io  as  not  to  prove 
his  confanguinity,  provided  the  deceafed  perfifted  in  that  acknowledge- 
ment even  till  he  died ;  then  to  the  perfon,  to  whom  the  whole  pro- 
perty was  left  by  will ;  and  laftly  to  the  publick  treafury. 


On  Impediments  to  Succejfion. 

Impediments  to  fucceflion  are  four;  l,  fervitude,  whether  it  be 
perfe<Sl  or  imperfed ;  2,  homicide,  whether  punifhable  by  retaliation, 
or  expiable  ;  3,  difference  of  religion  ;  and,  4,  difference  of  coun- 
try, either  actual,  as  between  an  alien  enemy  atid  an  alien  tributary  j 
or  qualified,  as  between  a  fugitive  and  a  tributary,  or  between  two 
fugitive  enemies  from  two  different  flates  :  now  a  ftate  differs  from 
another  by  having  different  forces  and  fovereigns,  there  being  no  com- 
munity of  protection  between  them* 


On  the  DoSlrine  of  Shares,  and  the  Perfons  entitled  to  them. 

The  furud' ,  or  fhares,  appointed  in  the  book  of  Almighty  GOD, 
are  fix  :  a  moiety,  a  quarter,  an  eighth,  two  thirds,  one  third,  and  a 
{\x\.h,fome formed  by  doubling,  zwAfome  by  halving.  Now  thofe  entitled 
to  thefe  fhares  are  twelve  perfons  -,  four  males,  who  are  the  father  and 
the  true  grandfather  or  other  male  anccflor,  how  high  foever  in  the 
paternal  line,  the  brother  by  the  fame  mother,  and  the  hufband ;  and 
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eight  females,  who  are  the  wife,  and  the  daughter,  and  the  fon's 
daughter,  or  other  female  defcendant  how  low  foever,  the  fifter  by  one 
father  and  mother,  the  fifter  by  the  father's  fide,  and  the  fifter  by  the 
mother's  fide,  the  mother,  and  the  true  grandmother,  that  is,  fhe  who 
is  related  to  thedeceafed  without  the  intervention  of  a  falfe  grandfather. 
(A  falfe  male  anceftor  is,  where  a  female  anceftor  intervenes  in  the 
line  of  afcent.)  The  father  takes  in  three  cafes  ;  1,  an  abfolute  fhare, 
which  is  a  fixth>  and  that  with  the  fon,  or  fon's  fon,  how  low 
foever  J  2,  a  legal  fliare,  and  a  refiduary  portion  alfo ;  and  that  with  a 
daughter,  or  a  fon's  daughter,  how  low  foever  in  the  degree  of  defcent  j 
3,  he  has  a  fimple  refiduary  title,  on  failure  of  children  and  fon's  child- 
ren, or  other  low  dcfcendants.  The  true  grandfather  has  the  fame 
intereft  with  the  father,  except  in  four  cafes,  which  we  will  mention 
prefently,  if  it  pleafe  GOD  ;  but  the  grandfather  is  excluded  by  the 
father,  if  he  be  living  j  fince  the  father  is  the  mean  of  confanguinity 
between  the  grandfather  and  the  deceafed.  The  mother's  children 
alfo  take  in  three  cafes  :  a  fixth  is  the  fhare  of  one  only  ;  a  third,  of 
two,  or  of  more  :  males  and  females  have  an  equal  divifion  and  right  ; 
but  the  "mother's  children  are  excluded  by  children  of  the  deceafed  and 
by  fon's  children,  how  low  foever,  as  well  as  by  the  father  and  the 
grandfather ;  as  the  learned  agree.  The  hufband  takes  in  two  cafes  ; 
half,  on  failure  of  children,  and  fon's  children,  and  a  fourth,  with 
children  or  fon's  children,  how  low  foever  they  defcend.  ^ 


On  Women. 


Wives  take  in  two  cafes  j  a  fourth  goes  to  one  or  more  on  failure 
of  children,  and  fon's  children,  how  low  foever  ;  and  an  eighth  with 
children  or  fon's  children,  in  any  degree  of  defcent.    Daughters  begotten 

by 
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by  the  deceafed  take  in  three  cafes :  half  goes  to  one  only,  and  two 
thirds  to  two  or  more  j  and,  if  there  be  a  fon,  the  male  has  the  (hare  of 
t\\  o  females,  and  he  makes  them  refiduaries.  The  fon's  daughters  are 
like  the  daughters  begotten  by  the  deceafed  ;  and  they  may  be  in  fix 
cales :  half  goes  to  one  only,  and  two  thirds  to  two  or  more,  on  failure 
of  daughters  begotten  by  the  deceafed  ;  with  a  fingle  daughter  of  the 
deceafed,  they  have  a  lixth,  completing  (with  the  daughter  s  half),  two 
thirds  ;  but,  with  two  daughters  of  the  deceafed,  they  have  no  fliare  of 
the  inheritance,  unlefs  there  be,  in  an  equal  degree  with,  or  in  a  lower 
degree  than,  them,  a  boy,  who  makes  them  refiduaries.  As  to  the 
remainder  between  them,  the  male  has  the  portion  of  two  females ; 
and  all  of  the  fon's  daughters  are  excluded  by  the  fon  himfelf. 

If  a  man  leave  three  fon's  daughters,  fome  of  them  in  lower  degrees 
than  others,  and  three  daughters  of  the  fon  of  another  fon,  fome  of 
them  in  lower  degrees  than  others,  and  three  daughters  of  the  fon's  fon 
of  another  fon,  fome  of  them  in  lower  degrees  than  others,  as  in  the 
following  table,  this  is  called  the  cafe  of  tajhbib. 


FIRST    SET. 

SECOND    SET. 

THIRD    SET. 

Son, 
Son,  Daughter, 

Son, 
Son, 

Son, 

Son, 
1 

Son,  Daughter, 

Son,  Daughter, 

1 

Son, 

Son,  Daughter, 

Son,  Daughter, 

Son,  Daughter, 

Son,  Daughter, 

Son,  Daughter, 
Son,  Daughter. 

Here 
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Here  the  eldeft  of  the  firft  line  has  none  equal  in  degree  with  her ; 
the  middle  one  of  the  firll  line  is  equalled  in  degree  by  the  eldeft  of  the 
fecond ;  and  the  youngeft  of  the  firft  line  is  equalled  by  the  middle  one 
of  the  fecond,  and  by  the  eldeft  of  the  third  line  ;  the  youngeft  of  the 
fecond  line  is  equalled  by  the  middle  one  of  the  third  line,  and  the 
youngeft  of  the  third  fet  has  no  equal  in  degree. — When  thou  haft  com- 
prehended this,  then  we  fay  :  the  eldeft  of  the  firft  line  has  a  moiety  ; 
the  middle  one  of  the  firft  line  has  a  fixth  together  with  her  equal  in 
degree  to  make  up  two  thirds ;  and  thofe  in  lower  degrees  never  take 
any  thing,  unlefs  there  be  a  fon  with  them,  who  makes  them  refi- 
duaries,  both  her  who  is  equal  to  him  in  degree,  and  her  who  is 
above  him  ;  but  who  is  not  entitled  to  a  fliare  :  thofe  below  him  arc 
excluded. 

Sifters  by  the  fame  father  and  mother  may  be  in  five  cafes  :  half 
goes  to  one  alone  ;  two  thirds  to  two  or  more  ;  and,  if  there  be  bro- 
thers by  the  fame  father  and  mother,  the  male  has  the  portion  of  two 
females ;  and  the  females  become  refiduaries  through  him  by  reafon  of 
their  equality  in  the  degree  of  relation  to  the  deceafed ;  and  they  take 
the  refidue,  when  they  are  with  daughters  or  with  fon's  daughters,  by 
the  faying  of  Him,  on  whom  be  blefting  and  peace  !  "  Make  fifters, 
*'  with  daughters,  refiduaries." 

Sifters  by  the  fame  father  only  are  like  fifters  by  the  fame  father 
and  mother,  and  may  be  in  fevcn  cafes  :  half  goes  to  one,  and  two 
thirds  to  tw^o  or  more  on  failure  of  fifters  by  the  fame  father  and 
mother ;  and,  with  one  fifter  by  the  fame  father  and  mother,  they 
have  a  fixth,  as  the  complement  of  two  thirds  ;  but  they  have  no  inhe- 
ritance with  two  fifters  by  the  fame  father  and. mother,  unlefs  there  be 
with  them  a  brother  by  the  fame  father,  who  makes  them  refiduaries; 
and  then  the  refidue  is  dip.ributed  among  them  by  the  facred  rule  "  to 
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"  the  male  what  is  equal  to  the  fhare  of  two  females."  The  fi.xth  cafe 
is,  where  they  are  refiduaries  with  daughters  or  with  foa's  daughters, 
as  we  have  before  ftated  /'/. 

Brothers  and  fillers  by  the  fame  father  and  mother,  and  by  the 
fame  father  only,  are  all  excluded  by  the  fon  and  the  fon's  fon,  in  how 
low  a  degree  foever,  and  by  the  father  alfo^  as  it  is  agreed  afnong  the 
learned,  and  even  by  the  grandfather  according  to  ABU  HANIFAH, 
on  whom  be  the  mercy  of  ALMIGHTY  GOD  !  And  thofe  of  the 
half-blood  are  alfo  excluded  by  the  brothers  of  the  whole  blood. 

The  mother  takes  in  three  cafes  :  a  fixth  with  a  child,  or  a  fon's 
child,  even  in  the  loweft  degree,  or  with  two  brothers  and  fifters  or 
more,  by  whichever  fide  they  are  related ;  and  a  third  of  the  whole  on 
failure  of  thofe  jufl- mentioned  ;  and  a  third  of  the  refidue  after  the 
Ihare  of  the  hulband  or  wife  -,  and  this  in  two  cafes,  either  when  there 
are  the  hufband  and  both  parents,  or  the  wife  and  both  parents  :  if 
there  be  a  grandfather  inftead  of  a  father,  then  the  mother  takes  a 
third  of  the  whole  property,  though  not  by  the  opinion  of  ABU  YUSUF, 
on  whom  be  GOD's  mercy  !  for  he  fays,  that  in  this  cafe  alfo  fhe  has 
only  a  third  of  the  refidue.  The  grandmother  has  a  fixth,  whether  fhe 
be  by  the  father  or  by  the  mother,  whether  alone  or  with  more,  if  they 
be  true  grandmothers  and  equal  in  degree  ;  but  they  are  all  excluded  by 
the  mother,  and  the  paternal  female  anceftors  alfo  by  the  father  ;  and, 
in  like  manner,  by  the  grandfather,  except  the  father's  mother,  even  in 
the  higheft  degree  ;  for  fhe  takes  with  the  grandfather,  fince  fhe  is  not 
related  through  him.  The  ncarefl  grandmother,  or  female  ancejior,  on 
either  fide,  excludes  the  more  diflant  grandmother,  on  whichever  fide 
fhe  be ;  whether  the  nearer  grandmother  be  entitled  to  a  fhare  of  the 
inheritance,  or  be  herfelf  excluded.  When  a  grandmother  has  but  one 
relation,  as   the  father's  mother's  mother,  and  another  has  two  fuch 
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relations,  or  more,  as  the  mother's  mother's  mother,  who  is  alfo  the 
father's  father's  mother,  according  to  this  table, 


Mother 


Mother 


Father 


Mother 


Mother 


Father 


Mother 


then  a  fixth  is  divided  between  them,  according  to  ABU  YUSUF,  in 
moieties,  refpedl  being  had  to  their  perfons  ;  but,  according  to  MU- 
HAMMED  (on  whom  be  GOD's  mercy !)  in  thirds,  refpedt  being  had 
to  the  fides. 


On  Rejiduaries. 


Residuaries  by  relation  to  the  deceafed  are  three  :  the  refiduary  in 
his  own  right,  the  refiduary  in  another's  right,  and  the  refiduary  toge- 
ther with  another.  Now  the  refiduary  in  his  own  right  is  every  male, 
in  whofe  line  of  relation  to  the  deceafed  no  female  enters  ;  and  of  this 
Ibrt  there  are  four  clafles  ;  the  offspring  of  the  deceafed,  and  his  root ; 
and  the  offspring  of  his  father  and  of  his  nearefl  grandfather,  a  prefer- 
ence being  given,  I  mean  a  preference  in  the  right  of  inheritance, 
according  to  proximity  of  degree.  The  offspring  of  the  deceafed  are  his 
{onsjirji ;  then  their  fous,  in  how  low  a  degree  foever  :  then  comes  his 
root,  or  his  father ;  then  his  paternal  grandfather,  and  their  paternal 
grandfathers,  how  high  foever ;  then  the  offspring  of  his  father,  or  his 
brothers ;  then  their  fons,  how  low  foever  ;  and  then  the  offspring  of 
his  grandfather,  or  his  uncles  ;  then  their  fons,  how  low  foever.     Then 

the 
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the  llrength  of  confaiiguinity  prevails :  I  mean,  he,  who  has  two  relations 
is  preferable  to  him,  who  has  only  one  relation,  whether  it  be  male  or 
female,  according  to  the  faying  of  Him,  on  whom  be  peace  !  "  Surely, 
"  kinfmen  by  the  fame  father  and  mother  fhall  inherit  before  kinfmen 
*'  by  the  fame  father  only :"  thus  a  brother  by  the  fame  father  and 
mother  is  preferred  to  a  brother  by  the  father  only,  and  a  fifter  by  the 
fame  father  and  mother,  if  fhe  become  a  refiduary  with  the  daughter, 
is  preferred  to  a  brother  by  the  father  only  ;  and  the  fon  of  a  brother 
by  the  fame  father  and  mother  is  preferred  to  the  fon  of  a  brother  by 
the  fame  father  only  ;  and  the  rule  is  the  fame  in  regard  to  the  paternal 
uncles  of  the  deceafed  ;  and,  after  them,  to  the  paternal  uncles  of  his 
father,  and,  after  them,  to  the  paternal  uncles  of  his  grandfather. 

The  refiduaries  in  another's  right  are  four  females  ;  namely,  thofe 
whofe  fhares  are  half  and  two  thirds,  and  who  become  refiduaries  in 
right  of  their  brothers,  as  we  have  before  mentioned  in  their  ditferent 
cafes ;  but  fhe,  who  has  no  fhare  among  females,  and  whofe  brother  is 
the  heir,  doth  not  become  a  refiduary  in  his  right ;  as  in  the  cafe  of  a 
paternal  uncle  and  a  paternal  aunt. 

As  to  refiduaries  together  with  others :  fuch  is  every  female  who 
becomes  a  refiduary  with  another  female ;  as  a  fifter  with  a  daughter, 
as  we  have  mentioned  before.  The  laft  refiduary  is  the  mafter  of  a 
freedman,  and  then  his  refiduary  heirs,  in  the  order  before  flated ; 
according  to  the  faying  of  Him,  on  whom  be  blefling  and  peace  ! 
"  The  mafi:er  bears  a  relation  like  that  of  confaiiguinity  ;"  but  females 
have  nothing  among  the  heirs  of  a  manumittor,  according  to  the  faying 
of  Him,  on  whom  be  blefling  and  peace  !  "  Women  have  nothing 
"  trom  their  relation  to  frecdmen,  except  when  they  have  themfelves 
"  manumitted  a  flave  ;  or  their  freedman  has  manumitted  one,  or  they 
"  have  fold  a  manumilfion  to  a  flave,  or  their  vendee  has  fold  it  to  his 

"  flave. 
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"  flave,  or  they  have  promifed  manumiffion  after  their  death,  or  their 
*'  promifee  has  promifed  it  after  his  death,  or  uulefs  their  freedman 
"  or  freedman's  freedman  draw  a  relation  to  themT 

If  the  freedman  leave  the  father  and  fon  of  his  manumittor,  then 
a  fixth  of  the  right  over  the  property  of  the  freedman  vefts  in  the 
father,  and  the  refidue  in  the  fon,  according  to  ABU  TUSUF ;  but, 
according  to  both  ABU  HANIFAH  and  MUHAMiMED,  the  whole 
right  vefts  in  the  fon  ;  and,  if  a  fon  and  a  grandfather  of  the  manu- 
mittor be  left,  the  whole  right  over  the  freedman  goes  to  the  fon,  as 
all  the  learned  agree.  When  a  man  pofTefles  as  his  flave  a  kinlman  in 
a  prohibited  degree,  he  manumits  him,  and  his  right  vefl:s  in  him  ;  as 
if  there  be  three  daughters,  the  youngeft  of  whom  has  twenty  dinars^ 
and  the  eldefl-,  thirty ;  and  they  two  buy  their  father  for  fifty  dinars ; 
and  afterwards  their  father  die  leaving  fome  property  ;  then  two  thirds 
of  it  are  divided  in  thirds  among  them,  as  their  legal  (hares,  and  the 
refidue  goes  in  fifths  to  the  two  who  bought  their  father  ;  three  fifths 
to  the  eldefl  and  two  fifths  to  the  youngeft  ;  which  may  be  fettled  by 
dividing  the  whole  into  forty- five  parts. 


On  Exclujion. 


Exclusion  is  of  two  forts  :  1.  hnperfeSi,  or  an  exclufion  from  one 
fliare,  and  an  admilfion  to  another  ;  and  this  takes  place  in  refpeft  of 
five  perfons,  the  hufband  or  wife,  the  mother,  the  fon's  daughter,  and 
the  fifter  by  the  fame  father ;  and  an  explanation  of  it  has  preceded. 
2.  PerfeSl  exclufion  :  there  are  two  fets  of  perfons  having  a  claim  to 
the  inheritance  :  one  of  which  fets  is  not  excluded  entirely  in  any 
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cafe  ;  and  they  are  fix  perfons,  the  fon,  the  father,  the  hulband,  the 
daughter,  the  mother,  and  the  wife  ;  but  the  other  fet  inherit  in  one 
cafe  and  in  another  cafe  are  excluded.  This  is  grounded  on  two 
principles ;  one  of  which  is,  that  "  whoever  is  related  to  the  deceafed 
*'  through  any  perfon,  fhall  not  inherit,  while  that  perfon  is  living  ;" 
as  a  fon's  fon,  with  the  fon ;  except  the  mother's  children,  for  they 
inherit  with  her ;  fince  fhe  has  no  title  to  the  whole  inheritance  :  the 
{econA  principle  is,  "  that  the  nearefl:  of  blood  muft  take,"  and  who  the 
neareft  is,  we  have  explained  in  the  chapter  on  refiduaries.  A  perfon 
incapable  of  inheriting  doth  not  exclude  any  one,  at  leaji  in  our 
opinion  ;  but,  according  to  IBNU  MASUUD  (may  GOD  be  gracious 
to  him  !)  he  excludes  imperfeftly  ;  as  an  infidel,  a  murderer,  and  a  flavc. 
A  f>erfon  excluded  may,  as  all  the  learned  agree,  exclude  others ;  as,  if 
there  be  two  brothers  or  fifters  or  more,  on  which  ever  fide  they  are, 
they  do  not  inherit  with  the  father  of  the  deceafed,  yet  they  diive  the 
mother  from  a  third  to  a  fixth. 


-On  the  Divfors  of  Shares. 

Know,  that  the  fix  ihares  mentioned  in  the  book  of  Almighty  GOD 
are  of  two  forts :  of  the  firfl  are  a  moiety,  a  fourth,  and  an  eighth ; 
and  of  the  fecond  fort  are  two  thirds,  a  third,  and  a  fixth,  as  the  frac- 
tions are  halved  and  doubled.  Now,  when  any  of  thefe  fhares  occur 
in  cafes  fingly,  the  divifor  for  each  fhare  is  that  number  which  gives  it 
its  name  (except  half,  which  is  from  two),  as  a  fourth  denominated 
from  four,  an  eighth  from  eight,  and  a  third  from  three :  when  they 
occur  by  two  or  three,  and  are  of  the  fame  fort,  then  each  integral 
number  is  the  proper  divifor  to  produce  its  fradtion,  and  alfo  to  produce 

the 
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the  double  of  that  fra6tion,  and  the  double  of  that,  as  fix  produces  a 
fixth,  and  likewife  a  third,  and  two  thirds  ;  but,  when  half,  which  is 
from  the  firfi:  fort,  is  mixed  with  all  of  the  fecond  fort  or  with  fome  of 
them,  then  the  divifion  of  the  ejlate  muji  be  by  fix  ;  when  a  fourth  is 
mixed  with'all  of  the  fecondyor/  or  with  fome  of  them,  then  the  divi- 
fion  mufl:  be  into  twelve  ;  and  when  an  eighth  is  mixed  with  all  of  the 
fecond  fort,  or  with  fome  of  them,  then  it  muft  be  into  four  and 
twenty  parts. 


On  the  Increafe. 


AuL,  or  tncreafe,  is,  when  fome  fradion  remains  above  the  regular 
divifor,  or  when  the  divifor  is  too  fmall  to  admit  one  fhare.  Know, 
that  the  whole  number  of  divifors  is  feven,  four  of  which  have  no 
increafe,  namely,  two,  three,  four,  and  eight ;  and  three  of  them  have 
an  increafe.  The  divifor^  fix,  is,  therefore,  increafed  by  the  diil  to 
ten,  either  by  odd,  or  by  even,  numbers  ;  twelve  is  raifed  to  feventeen 
by  odd,  not  by  even,  numbers;  and  twenty-four  is  raifed  to  twenty- 
feven  by  one  increale  only  j  as  in  the  cafe,  called  Mimberiyya  (or  a 
cafe  anfwered  by  ALI  when  he  was  in  the  pulpit),  which  was  this, 
*'  A  man  left  a  wife,  two  daughters,  and  both  his  parents."     After  this 

A       I 

there  can  be  no  increafe,  except  according  to  IBN  MASUUD  (may 
GOD  be  gracious  to  him  !)  for,  in  his  opinion,  the  divifor  twenty-four 
may  be  raifed  to  thirty-one  %  2ls  if  a  man  leave  a  wife,  his  mother,  two 
fifters  by  the  fame  parents,  two  fifters  by  the  fame  mother  only,  and  a 
fon  rendered  incapable  of  inheriting. 


On 
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On  the  Equality  y  Proportion,  Agreement,  and  Difference  of  two  Numbers. 

The  temdthid  of  two  numbers  Is  the  equality  of  one  to  the  other ; 
the  teddkhul  is,  when  the  fmaller  of  two  numbers  exadly  meafures  the 
larger,  or  exhaufts  it ;  or  we  call  it  teddkhul,  when  the  larger  of 
two  numbers  is  divided  exatlly  by  the  fmaller  ;  or  we  may  define  it 
thus,  when  the  larger  exceeds  the  Imaller  by  one  number  or  more 
equal  to  it,  or  equal  to  the  larger  ;  or  it  is,  when  the  fmaller  is  an 
aliquot  part  of  the  larger,  as  three  of  nine.  The  tawdfuk,  or  agree- 
ment, of  two  numbers  is,  where  the  fmaller  does  not  exadlly  meafure 
the  larger,  but  a  third  number  meafures  them  both,  as  eight  and 
twenty,  each  of  which  is  meafured  by  four,  and  they  agree  in  a 
fourth ;  fuice  the  number  meafuring  them  is  the  denominator  of  a 
fradtion  common  to  both.  The  tabdyun  of  two  numbers  is,  when  no 
third- number  whatever  meafures  the  two  difcordant  numbers,  as  nine 
and  ten.  Now  the  way  of  knowing  the  agreement  or  difagreement  be- 
tween two  different  quantities  is,  that  the  greater  be  diminifhed  by  the 
fmaller  quantity  on  both  fides,  once  or  oftener,  until  they  agree  in  one 
point ;  and  if  they  agree  in  unit  only,  there  is  no  numerical  agreement 
between  them ;  but,  if  they  agree  in  any  number,  then  they  are  (faid 
to  be)  mutaxvdfik  in  a  fraftion,  of  which  tiiat  number  is  the  denomi- 
nator ;  if  two,  in  half;  if  three,  in  a  third  ;  if  four,  in  a  quarter  ;  and 
fo  on,  as  far  as  ten  ;  and,  above  ten,  they  agree  in  a  fraftion  ;  I  mean, 
if  the  number  be  eleven,  the  fraftion  of  eleven,  and,  if  it  be  fifteen,  by 
the  fradtion  of  fifteen.     Pay  attention  to  this  rule. 


On 
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On  Arrangement. 

In  arranging  cafes  there  is  need  of  feven  principles ;  three,  between 
the  fliares  and  the  perfons,  and  four  between  perfons  and  perfons.  Of 
the  three  principles  the  firll:  is,  that,  if  the  portions  of  all  the  claffes  be 
divided  among  them  without  a  fradlion,  there  is  no  need  of  multipli- 
cation, as  if  a  man  leave  both  parents  and  two  daughters.  The  fecond  is, 
that,  if  the  portions  of  one  clafs  be  fradional,  yet  there  be  an  agreement 
between  their  portions  and  their  perfons,  then  the  meafure  of  the  number 
of  perfons,  whofe  fliares  are  broken,  mud  be  multiplied  by  the  root  of 
the  cafe,  and  its  increafe,  if  it  be  an  increafed  cafe,  a.s  if  a  man  leave  both 
parents  and  ten  daughters,  or  a  woman  leave  a  hufband,  both  parents,  and 
fix  daughters.  The  third  principle  is,  that,  if  their  portions  leave  a  frac- 
tion, and  there  be  no  agreement  between  thofe  portions  and  the  perfons, 
then  the  whole  number  of  the  perfons,  whofe  fliares  are  broken,  muft 
be  multiplied  into  the  root  of  the  cafe,  as  //"  ^  woman  leave  her  hulband 
and  five  fifters  by  the  fame  father  and  mother.  Of  the  four  other 
principles  the  firft  is,  that,  when  there  is  a  fraftional  divifion  between 
two  clafles  or  more,  but  an  equality  between  the  numbers  of  the  per- 
ipns,  then  the  rule  is,  that  one  of  the  numbers  be  multiplied  into  the 
root  of  the  cafe  ;  as  i^  there  be  fix  daughters,  and  three  grandmothers, 
and  three  paternal  uncles.  The  fecond  is,  when  fome  of  the  numbers 
equally  meafure  the  others ;  then  the  rule  is,  that  the  greater  number 
be  multiplied  into  the  root  of  the  cafe  %  a.s,  if  a  man  leave  four  wives 
and  three  grandmothers  and  twelve  paternal  uncles.  The  third  is, 
when  fome  of  the  numbers  are  mutawdfk^  or  compofit,  with  others ; 
then  the  rule  is,  that  the  meafure  of  the  firft  of  the  numbers  be  mul- 
tiplied into  the  whole  of  the  fecond,  and  the  produft  into  the  meafure 
of  the  third,  if  the  produd  of  the  third  be  mutawafik,  or,  if  not,  into 
the  whole  of  the  third,  and  then  into  the  fourth,  and  fo  on,  in  the 
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fame  manner  ;  after  which  the  produdt  mufl:  be  multiplied  into  the 
root  of  the  cafe  :  as,  if  a  man  leave  four  wives,  eighteen  daughters, 
fifteen  female  anceftors,  and  fix  paternal  uncles.  The  fourth  principle 
is,  when  the  numbers  are  mutabdyan,  or  not  agreeing  one  with  an- 
other ;  and  then  the  rule  is,  that  the  firft  of  the  numbers  be  multiplied 
into  the  whole  of  the  fecond,  and  the  produft  multiplied  by  the  whole 
of  the  third,  and  that  produdl  into  the  whole  of  the  fourth,  and  the 
lalT;  produ6t  into  the  root  of  the  cafe  ;  as,  if  a  man  leave  two  wives,  fix 
female  anceftors,  ten  daughters,  and  feven  paternal  uncles. 


Se£iton. 

.When  thou  defireft  to  know  the  (hare  of  each  clafs  by  arrangement, 
multiply  what  each  clafs  has  from  the  root  of  the  cafe  by  what  thou 
haft  already  multiplied  into  the  root  of  the  cafe,  and  the  produ6t  is  the 
Ihare  of  that  clafs  ;  and,  if  thou  defireft  to  know  the  fhare  of  each  indi- 
vidual in  that  clafs  by  arrangement,  divide  what  each  clafs  has  from 
the  principle  of  the  cafe  by  the  number  of  the  perfons  in  it,  then  multi- 
ply the  quotient  into  the  multiplicand,  and  the  produdt  will  be  the  fhare 
of  each  individual  in  that  clafs.  Another  method  is,  to  divide  the 
multiplied  number  by  whichever  clafs  thou  thinkeft  proper,  then  to 
multiply  the  quotient  into  the  {hare  of  that  fet,  by  which  thou  haft 
divided  the  multiplied  number,  and  the  produ6l  will  be  the  fliare  of  each 
individual  in  that  fet.  Another  method  is  by  the  way  of  proportion, 
which  is  the  cleareft  ;  and  it  is,  that  a  proportion  be  afcertained  for 
the  ftiare  of  each  clafs  from  the  root  of  the  cafe  to  the  number  of  per- 
fons one  by  one,  and  that,  according  to  fuch  proportion  from  the  multi- 
plied number,  a  ftiare  be  given  to  each  individual  of  that  clafs. 

On 
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On  the  Divjjion  of  the  Property  left  among  Heirs  aitd  among  Creditors. 

If  there  be  a  difagreemcnt  between  the  property  left  and  the  number 
arifmgfrom  the  arrangement,  then  multiply  the  portion  of  each  heir, 
according  to  that  arrangement,  into  the  aggregate  of  the  property,  and 
divide  the  product  by  the  number  of  the  arrangement,  but,  when  there 
is  an  agreement  between  the  arrangement  and  the  property  left,  then 
multiply  the  portion  of  each  heir,  according  to  the  arrangement  into  the 
meafure  of  the  property,  and  divide  the  produdl  by  the  meafure  of  the 
number  arifmgfrom  the  arrangement :  the  quotient  is  the  portion  of  that 
heir  in  both  methods.  This  rule  is  in  order  to  know  the  portion  of 
c'ach  individual  among  the  heirs  ;  but,  in  order  to  know  the  portion  of 
each  clafs  of  them,  multiply  what  each  clafs  has,  according  to  the  root 
of  the  cafe,  into  the  meafure  of  the  property  left,  then  divide  the  pro- 
dudl by  the  meafure  of  the  cafe,  if  there  be  an  agreement  between  the 
property  left  and  the  cafe  ;  but,  if  there  be  a  difagreemcnt  between 
them,  then  multiply  into  the  whole  of  the  property  left,  and  divide 
the  produ6l  by  the  whole  number  arifng  from  the  verification  of  the 
cafe  -y  and  the  quotient  ijuill  be  the  portion  of  that  clafs  in  both  methods. 
Now,  as  to  the  payment  of  debts,  the  debts  of  all  the  creditors  ftand 
in  the  place  of  the  arranging  number. 


On  SubtraSlion. 


When  anyone  agrees  to  take  a  part  of  the  property  left,  fubtrad  his- 
Ihare  from  the  number  arifng  by  the  proof,  and  divide  the  remainder  of 
the  property  by  the  portions  of  thofe  who  remain ;  as  if  a  woman  leave 

her 
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her  huiband,  her  mother,  and  a  paternal  uncle  :  now  fuppofe  that  the 
hufband  agrees  to  take  what  was  in  his  power  of  his  bridal  gift  to  the 
wife ;  this  is  dedu6led  from  among  the  heirs :  then  what  remains  is 
divided  between  the  mother  and  the  uncle  in  thirds,  according  to  their 
legal  Ihares  ;  and  thus  there  will  be  two  parts  for  the  mother,  and  one 
for  the  uncle. 


On  the  Return. 


The  return  is  the  converfe  of  the  increafe  ;  and  it  takes  place  in  what 
remains  above  the  fhares  of  thofe  entitled  to  them,  when  there  is  no 
legal  claimant  of  it  :  th\s  Jiirp/us  is  returned  to  the  fharers  according  to 
their  rights,  except  the  huiband  or  the  wife  ;  and  this  is  the  opinion  of 

A 

all  the  Prophet's  companions,  as  ALI  and  his  followers,  may  GOD  be 
gracious  to  them  !  And  our  maflers  (to  whom  GOD  be  merciful  !) 
have  aflented  to  it :  ZAID,  the  fon  of  THAbIT  fays,  that  the  furplus 
doth  not  revert,  but  goes  to  the  publick  treafury  j  and  to  this  opinion 
have  alTented  URWAH  and  ALZUHRf  and  MAlIC  and  ALSHA'FII, 
may  GOD  be  merciful  to  them ! 

Now  the  cafes  on  this  head  are  in  four  divifions :  the  firft  of  them 
is,  when  there  is  in  the  cafe  but  one  fort  of  kinfmen,  to  whom  a  return 
muft  be  made,  and  none  of  thofe  who  are  not  entitled  to  a  return  : 
then  fettle  the  cafe  according  to  the  number  of  perfons  j  as,  when  the 
deceafed  has  left  two  daughters,  or  two  fillers,  or  two  female  an- 
ceftors ;  fettle  it,  therefore,  by  two.  The  fecond  is,  when  there  are 
joined  in  the  cafe  two  or  three  forts  of  thofe,  to  whom  a  return  mufl 
be  made,  without  any  of  thofe,  to  whom  there  is  no  return :  then 
fettle  the  cafe  according  to  their  fhares ;  I  mean  by  two,  if  there  be 

two 
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two  lixths  in  the  cafe ;  or  by  three,  when  there  are  a  third  and  a  fixth 
in  it ;  or  by  four,  when  there  are  a  moiety  and  a  fixth  in  it ;  or  by 
five,  when  there  are  in  it  two  thirds  and  a  fixth,  or  half  and  two  fixths, 
or  half  and  a  third.  The  third  is,  when  in  the  firft  cafe,  there  is  any 
one  to  whom  no  return  can  be  made  :  then  give  the  (hare  of  him  or 
her,  to  whom  there  is  no  return,  according  to  the  lowcft  denominator, 
and  if  the  refidue  exa(5lly  quadrate  with  the  number  of  perfons,  who 
are  entitled  to  a  return,  //  is  well ;  as  if  there  be  a  hulhand  and  three 
daughters  ;  but,  if  they  do  not  agree,  then  multiply  the  meafure  of  the 
number  of  the  perfons,  if  there  be  an  agreement  between  the  number 
of  perfons  and  the  refidue,  into  the  denominator  of  the  fhares  of  thofe, 
to  whom  no  return  is  to  be  made  :  as  if  there  be  a  hufband,  and  fix 
daughters ;  if  not,  multiply  the  whole  number  of  the  perfons  into  the 
denominator  of  the  fhare  of  thofe,  to  whom  there  is  no  return  ;  and 
the  produft  will  fet  the  cafe  right.  The  fourth  is,  when,  in  the  fecond 
cafe,  there  are  any  to  whom  no  return  is  made  :  then  divide  what 
remains  from  the  denominator  of  the  Ihare  of  him  or  them,  who  have 
no  return,  by  the  cafe  of  thofe,  to  whom  a  return  muft  be  made,  and, 
if  the  remainder  quadrate,  //  is  well ;  and  this  is  in  one  form  ;  that  is, 
when  a  fourth  goes  to  the  wives,  and  the  refidue  is  dijlributed  in  thirds 
among  thofe  entitled  to  a  return  ;  as  if  there  be  a  wife,  and  a  grand- 
mother, and  two  fifters  by  the  mother's  fide  :  but,  if  it  do  not  quadrate, 
then  multiply  the  whole  cafe  of  thofe,  who  are  entitled  to  a  return, 
into  the  denominator  of  the  fhare  of  him  or  her,  who  is  not  entitled 
to  it ;  and  the  produ6t  will  be  the  denominator  of  the  fhares  of  both 
clafles  ;  as  if  there  be  four  wives,  and  nine  daughters,  and  fix  female 
anceflors  :  then  multiply  the  fhares  of  thofe,  to  whom  no  return  muft  be 
made,  into  the  cafe  of  thofe,  who  are  entitled  to  a  return,  and  the  fhares 
of  thofe,  to  whom  a  return  is  to  be  made,  into  what  remains  of  the  deno- 
minator of  the  fhare  of  thofe,  who  are  not  entitled  to  a  return.  If  there 
be  a  fraction  in  fome,  adjufl  the  cafe  by  the  before-mentioned  principles. 

On 
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On  the  Dhifion  of  the  Paternal  Grandfather. 

Abubecr  the  Jufl  (on  whom  be  the  grace  of  GOD!)  and  thofe, 
who  followed  him,  among  the  companions  of  the  Prophet,  fay,  *'  the 
"  brethren  of  the  whole  blood  and  the  brethren  by  the  father's  fide 
"  inherit  not  with  the  grandfather  :"  this  is  alfo  the  decifion  of  ABU 
HANIFA  (on  whom  be  GOD's  mercy  !)  and  judgments  are  given 
conformably  to  it.  ZAID  the  fon  of  THABIT,  indeed,  aflerts,  that 
they  do  inherit  with  the  grandfather,  and  of  this  opinion  are  both  ABTJ 
rUSUF  and  MUHAMMED,  as  well  as  IMAlIC  and  ALSHAFlf. 
According  to  ZAID,  the  fon  of  THABIT  (on  whom  be  GOD's 
mercy  !)  the  grandfather,  with  brothers  or  fifters  of  the  whole  blood 
and  by  the  father's  fide,  takes  the  bell:  in  two  cafes,  from  the  mukd- 

famah,  or  divifton^  and  from  a  third  of  the  whole  eflate.  The  meaning 
of  mukdfamah  is,  that  the  grandfather  is  placed  in  the  divifion  as  one 
of  the  brethren,  and  the  brethren  of  the  half  blood  enter  into  the  divi- 
fion with  thofe  of  the  whole  blood,  to  the  prejudice  of  the  grandfather  ; 
but,  when  the  grandfather  has  received  his  allotment,  then  the  half 
blood  are  removed  from  the  reft,  as  ^"dilinherited,  and  receive  nothing; 
and  the  refidue  goes  to  the  brethren  of  the  whole  blood ;  except  when, 
amone  thofe  of  the  whole  blood  there  is  a  fingle  fifter,  who  receives 

'  her  legal  fliare,  I  mean  the  whole  after  the  grandfather's  allotment : 
then,  if  any  thing  remains,  //  goes  to  the  half  blood  ;  if  not,  they  have 
nothino- ;  and  this  is  the  cafe,  when  a  man  leaves  a  grandfather,  a  fifter 
by  the  fame  father  and  mother,  and  two  fifters  by  the  fame  father  only: 
in  this  cafe  there  remains  to  thofe  lifters  a  tenth  of  the  eftate,  and  the 
corre6i:  denominator  is  twenty  -,  but,  if  there  be,  in  the  preceding  cafe, 
one  fifter  by  the  fame  father  only,  nothing  remains  for  her ;  and  if 
one,  entitled  to  a  legal  fliare,  be  mixed  with  them,-  then,  after  he  has 
received  his  Ihare,  the  grandfather  has  the  beft  in  three  arrangements ; 

either 
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either  the  dlvifion,  when  a  woman  leaves  her  hufband,  a  grandfather, 
and  a  brother  ;  or  a  third  of  the  refidue  is  given,  when  a  man  leaves  a 
grandfather,  a  grandmother,  and  two  brothers,  and  a  fifter  by  the  fame 
father  and  mother.  Or  a  fixth  of  the  whole  eftate  is  given,  when  a 
man  leaves  a  grandfather  and  a  grandmother,  a  daughter,  and  twa 
brothers  ;  and,  when  a  third  of  the  refidue  is  better  from  the  grand- 
father, and  the  refidue  has  not  a  complete  third,  multiply  the  deno- 
minator of  the  third  into  the  root  of  the  cafe.  If  a  woman  leave  a 
grandfather,  her  hufband,  a  daughter,  her  mother,  and  a  filler  by  the 
fame  father  and  mother,  or  by  the  fame  father  only,  then  a  fixth  is 
befl:  for  the  grandfather,  and  the  root  of  the  cafe  is  railed  to  thirteen,, 
and  the  fifter  has  nothing.  Know,  that  ZAID,  the  fon  of  THABIT 
(on  whom  be  GOD's  grace  !)  has  not  placed  the  fifter  by  the  fame 
father  and  mother,  or  by  the  fame  father,  as  entitled  to  a  fhare  with 
the  grandfather,  except  in  the  cafe,  named  acdariyyah^  and  that  is,  the 
hufband,  the  mother,  a  grandfather,  and  a  fifter  by  the  fame  father 
and  mother,  or  by  the  fame  father  only  ;  in  which  cafe  the  hufband 
ought  to  have  a  moiety  j  the  mother,  a  third  ;  the  grandfather,  a  fixth  ; 
and  the  fifter,  a  moiety ;  then  the  grandfather  annexes  his  fhare  to 
that  of  the  fifter,  and,  a  divifion  is  made  between  them  by  the  rule 
"  a  male  has  the  portion  of  two  females  ;"  and  this  is,  becaufe  the 
divifion  is  beft  for  the  grandfather.  The  root  is  regularly  fix,  but  is 
increafed  to  nine ;  and  a  correct  diftribution  is  made  by  twenty-feven.. 
The  cafe  is  called  acdariyyah,  becaufe  it  occurred  on  the  death  of  a 
woman  belonging  to  the  tribe  of  ACDAR.  If,  inftead  of  the  fifter, 
there  be  a  brother  or  two  fifters,  there  is  no  increafe,  nor  is  that  cafe 
an  acdariyyah. 


On 
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On  SucceJJion  to  Vejled  Interejls, 

If  fome  of  the  Ihares  become  vefled  inheritances  before  the  diftribu- 
tion,  zs  if  a  woman  leave  her  hufband,  a  daughter,  and  her  niother, 
and  the  hufband  die,  before  the  eftate  can  be  diftributed,  leaving  a 
wife  and  both  his  parents,  if  then  the  daughter  die  leaving  two  fons,  a 
daughter,  and  a  maternal  grandmother,  and  then  the  grandmother  die 
leaving  her  hufband  and  two  brothers,  the  principle  in  this  event  is,  that 
the  cafe  of  the  firft  deceafed  be  arranged,  and  that  the  allotment  of  each 
heir  be  confidered  as  delivered  according  to  that  arrangement ;  that, 
next,  the  cafe  of  the  fecond  deceafed  be  arranged,  and  that  a  compa- 
rifon  be  made  between  what  was  in  his  hands,  or  vejled  in  intereji,  from 
the  firft  arrangement,  and  between  the  fecond  arrangement,  in  three 
fituations  j  and  if,  on  account  of  equality,  what  is  in  his  hands  from 
the  firft  arrangement  quadrate  with  the  fecond  arrangement,  then 
there  is  no  need  of  multiplication  ;  but,  if  it  be  not  right,  then  fee 
whether  there  be  an  agreement  between  the  two,  and  multiply  the 
meafure  of  the  fecond  arrangement  into  the  whole  of  the  firft  arrange- 
ment •  and,  if  there  be  a  difagreement  between  them,  then  multiply 
the  whole  of  the  fecond  arrangement  into  the  whole  of  the  firft 
arrano-ement,  and  the  product  will  be  the  denominator  of  both  cafes. 
The  allotments  of  the  heirs  of  the  firft  deceafed  muft  be  multiplied  into 
the  former  multiplicand,  I  mean  into  the  fecond  arrangement  or  into  its 
meafure ;  and  the  allotments  of  the  heirs  of  the  fecond  deceafed  muft 
be  multiplied  into  the  whole  of  what  was  in  his  hands,  or  into  its 
meafure  ;  and,  if  a  third  or  a  fourth  die,  put  the  fecond  produd  in  the 
place  of  the  firft  arrangement,  and  the  third  cafe  in  the  place  of  the 
fecond,  in  working;  and  thus  in  the  cafe  of  3.  fourth  and  a  fifth,  and  fo 
on  to  infinity. 

Or 
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On  Dtjiant  Kindred. 

A  DISTANT  kinfman  is  every  relation,  who  is  neither  a  fharcr  nor  a 
rcfiduary.  The  generality  of  the  Prophet's  companions  repeat  a  tra- 
dition concerning  the  inheritance  of  diftant  kinfmen  ;  and,  accordino- 
to  this,  our  maftcrs  and  their  followers  (may  GOD  be  merciful  to 
them  !)  have  decided  ;  but  ZAID,  the  fon  of  THABIT  (on  whom  be 
GOD's  grace  !)  fays  :  "  there  is  no  inheritance  for  the  diftant  kindred, 
"  but  the  property  undifpofed  of  is  placed  in  the  publick  trcafury  ;"  and 
with  him  agree. MALIC  and  ALSHAFII,  on  whom  be  GOD's  mercy! 
Now  thefe  difi:ant  kindred  are  of  four  claiTcs  :  the  firft  clafs  is  de- 
fcended  from  the  deceafed  ;  and  they  are  the  daughters'  children,  and 
the  children  of  the  fon's  daughters.  The  fecond  fort  are  they,  from 
whom  the  deceafed  defccnd  ;  and  they  are  the  excluded  grandfathers 
and  the  excluded  grandmothers.  The  third  fort  are  defcended  from 
the  parents  of  the  deceafed  ;  and  they  are  the  fillers'  children  and  the 
brothers'  daughters,  and  the  fons  of  brothers  by  the  fame  mother  only. 
The  fourth  fort  are  defcended  from  the  two  grandfathers  and  two 
grandmothers  of  the  deceafed  ;  and  they  are,  paternal  aunts,  and  uncles 
by  the  fame  mother  only,  and  maternal  uncles  and  aunts.  Thefe,  and  all 
who  are  related  to  the  deceafed  through  them,  arc  among  the  diftant 
kindred.  ABtJ  SULAIMAN  reports  from  MUHAMAJED  the  Ton  of 
ALHASAN,  who  reported (vom  ABU  HANIfAH  (on  whom  be  GOD's 
mercy  !)  that  the  fecond  fort  are  the  ncareft  of  the  four  forts,  how  high 
foever  they  afcend  ;  then  the  firft,  how  low  foever  they  defcend  ;  then 
the  third,  how  low  foever ;  and  laftly,  the  fourth,  how  diftant  foever 
their  degree:  but  ABU  YtlSUF  and  ALHASAN  the  fon  of  ZIYAD, 
report  from  ABU  HANI'FAH  (on  whom  be  the  mercy  of  GOD  !) 
that  the  neareft  of  the  four  forts  is  the  firft,  then  the  fecond,  then  the 
third,  then  the  fourth,  like  the  order  of  the  rcfiduaries ;  and  this  is 

vol..  III.  3  z  taken 
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taken  as  a  rule  for  decifion.  According  to  both  ABU  TUSUF  and 
MUHAMMED,  the  third  fort  has  a  preference  over  the  maternal 
s;randfather. 


On  the  Fuji  Clafs. 


The  beft  entitled  of  them  to  the  fucceffion  is  the  neareft  of  them  in 
degree  to  the  deceafed ;  as  the  daughter's  daughter,  who  is  preferred  to 
the  daughter  of  the  fon's  daughter ;  and,  if  the  claimants  are  equal  in 
degree,  then  the  child  of  an  heir  is  preferred  to  the  child  of  a  diftant 
relation  ;  as  the  daughter  of  a  fon's  daughter  is  preferred  to  the  fon  of 
a  daughter's  daughter  ;  but,  if  their  degrees  be  equal,  and  there  be  not 
among  them  the  child  of  an  heir,  or,  if  all  of  them  be  the  children  of 
heirs,  then,  according  to  ABU  YUSUF  (may  GOD  be  merciful  to 
him  !)  and  ALHASAN,  fon  of  ZIYAD,  the  perfons  of  the  branches 
are  confidered,  and  the  property  is  diftributed  among  them  equally, 
whether  the  condition  of  the  roots,  as  male  or  female,  agree  or  dif- 
agree  ;  but  MUHAMMED  (on  whom  be  GOD's  mercy  !)  confiders  the 
perfons  of  the  branches,  if  the  fex  of  the  roots  agree,  in  which  refpeSi 
he  concurs  with  the  other  two;  and  he  confiders  the  perfons  of  the 
roots,  if  their  fexes  be  different,  and,  he  gives  to  the  branches  the  in- 
heritance of  the  roots,  in  oppofition  to  the  two  lawyers.  For  inftance, 
when  a  man  leaves  a  daughter's  fon,  and  a  daughter's  daughter,  then, 
according  to  ABU  YUSUF  and  ALHASAN,  the  property  is  diftri- 
buted between  them,  by  the  rule  "  the  male  has  the  portion  of  two 
"  females,"  their  perfons  being  confidered  ;  and,  according  to  MU- 
HAMMED, in  the  fame  manner  ;  becaufe  the  fexes  of  the  roots  agree  : 
and,  if  a  man  leave  the  daughter  of  a  daughter's  fon,  and  the  fon  of  a 

daughter's 
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daughter's  daughter,  then,  according  to  the  two  Jirjl  mentioned  lawyers, 
the  property  is  divided  in  thirds  between  the  branches,  by  confidering 
the  perfons,  two  thirds  of  it  being  given  to  the  male,  and  one  third  to 
the  female  ;  but,  according  to  MUHAMMED  (on  whom  be  GOD's 
mercy  !)  the  property  is  divided  between  the  roots,  I  mean  thofe  in  the 
fecond  rank,  in  thirds,  two  thirds  going  to  the  daughter  of  the  daugh- 
ter's fon,  namely,  the  allotment  of  her  father,  and  one  third  of  it  to  the 
fon  of  the  daughter's  daughter,  namely,  the  fhare  of  his  mother.  Thus, 
according  to  MUHAMMED  (to  whom  GOD  be  merciful !)  when  the 
children  of  the  daughters  are  different  in  fex,  the  property  is  divided 
according  to  the  firft  rank  that  differs  among  the  roots  ;  then  the  males 
are  arranged  in  one  clals,  and  the  females  in  another  clafs,  after  the 
divifion,  and  what  goes  to  the  males  is  collefted  and  diflributed  ac- 
cording to  the  highefl  difference,  that  occurs  among  their  children, 
and,  in  the  fame  manner,  what  goes  to  the  females  ;  and  thus  the 
operation  is  continued  to  the  end  according  to  this  fcheme : 


s 

S 

S 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

S 

D 

D 

S 

S 

S 

D 

D 

D 

D 

D 

D 

D 

D 

D 

S 

D 

D 

S 

S 

S 

D 

D 

D 

D 

S 

D 

D 

D 

D 

S 

D 

D 

S 

D| 

D 

D 

D 

D 

D 

^\ 

S 

D 

D 

S 

D 

S 

D 

Thus  MUHAMMED  (to  whom  GOD  be  merciful !)  takes  the  fex 
from  the  root  at  the  time  of  the  diftribution,  and  the  number  from  the 
branches ;  as,  if  a  man  leave  two  fons  of  a  daughter's  daughter's  daugh- 
ter, and  a  daughter  of  a  daughter's  daughter's  fon,  and  two  daughters 
of  a  daughter's  fon's  daughter,  in  this  form  : 


The 
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rbe 

Deceafed, 

Daughter 

Daughter 

Daughter 

Son 

Daughter 

Daughter 

Daughter 

Son 

Daughter 

Two  Dau< 

^hters 

Daughter 

Two  Sons 

In  this  cafe  according  to  ABU  YUSUF  (on  whom  be  GOD's  mercy !) 
the  property  is  divided  among  the  branches  in  feven  parts,  by  con- 
fiderino-  their  perfons ;  but,  according  to  MUHAMMED  (to  whom 
GOD  be  merciful  !)  the  property  is  diftributed  according  to  the  higheft 
difference  of  fex,  I  mean  in  the  fecond  rank,  in  fevenths,  by  the 
number  of  branches  in  the  roots  ;  and,  according  to  him,  four  fevenths 
of  it  go  to  the  daughters  of  the  daughter's  fon's  daughter  ;  fince  that  is 
the  fhare  of  their  grandfather,  and  three  fevenths  of  it,  which  are  the 
allotment  of  the  two  daughters,  are  divided  between  their  two  children, 
I  mean  thofe  in  the  third  rank,  in  moieties ;  one  moiety  to  the  daughter 
of  the  daughter's  daughter's  fon,  which  is  the  fhare  of  her  father,  and 
the  other  moiety  to  the  two  fons  of  the  daughter's  daughter's  daughter, 
being  the  fhare  of  their  mother :  the  corre6l  divifor  of  the  property  is, 
in  this  cafe,  twenty-eight.  The  opinion  of  MUHAMMED  (on  whom 
be  GOD's  mercy  !)  is  the  more  generally  received  of  the  two  traditions 
from  ABU  HANIFAH  (to  whom  GOD  be  merciful !)  in  all  decifions 
concerning  the  diftant  kindred ;  and  this  was  the  firft  opinion  of  ABU 
YUSUF ;  then  he  departed  from  it,  and  faid  that  the  roots  were  by  no 
means  to  be  confidered. 


A  SeSfion, 
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A  SeBion. 
Our  learned  lawyers  (on  whom  be  the  mercy  of  GOD  !)  confider  the 
different  hdes  in  fucceffion  ;  except  that  ABU  YUSUF  (may  GOD  be 
merciful  to  him  !)  confiders  the  fides  in  the  perfons  of  the  branches, 
and  MUHAMMED  (on  whom  be  GOD's  mercy  !)  confiders  the  fides 
in  the  roots  ;  as,  when  a  man  leaves  two  daughters  of  a  daughter's 
daughter,  who  are  alfo  the  two  daughters  of  a  daughter's  fon,  and  the 
fon  of  a  daughter's  daughter,  according  to  this  fcheme  : 

I'he  Deceafed. 
Dausfhter  Daughter  Daughter 

f  t  1 

Daughter  Son Daughter 

J  I      u 

Son  Two  Daughters. 

In  this  cafe^  according  to  ABU  YUSUF,  the  property  is  divided  among 
them  in  thirds,  and  then  the  deceafed  is  confidered  as  if  he  had  left  four 
daughters  and  a  fon ;  two  thirds  of  it,  therefore,  go  to  the  two  daugh- 
ters, and  one  third  to  the  fon  :  but,  according  to  MUHAMMED  (to 
whom  GOD  be  merciful !)  the  eftate  is  divided  among  them  in  twenty- 
eight  parts,  to  the  two  daughters  twenty-two  fhares  (fixteen  in  right 
of  their  father  and  fix  (hares  in  right  of  their  mother)  and  to  the  fon  fix 
fhares  in  right  of  his  mother. 


On  the  Second  Clafs. 


He  among  them,  who  is  preferred  in  the  fucceffion,  is  the  neareft 
of  them  to  the  deceafed,  on  which  fide  foever  he  flands ;  and,  in  the 

cafe 
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cafe  of  equality  in  the  degrees  of  proximity,  then  he,  who  is  related  to 
the  deceafed  through  an  heir,  is  preferred  by  the  opinion  of  ABU  SU- 
HAIL,  furnamed  ALFERAiDI,  of  ABU  FUDAIL  ALKHASSAf, 
and  of  ALT,  the  fon  of  ISAI  ALBASRI ;  but,  no  preference  is  given  to 
him  according  to  ABU  SULAIMAN  ALJURJANI,  and  ABU  ALI 
AL  BAIHATHl  ALBUSTI.  If  their  degrees  be  equal,  and  there  be 
lione  among  them,  who  is  related  through  an  heir,  or,  if  all  of  them  be 
related  through  an  heir,  then,  if  the  fex  of  thofe,  through  whom  they 
are  related,  aeree,  and  their  relation  be  ou  the  fame  fide,  the  diftribu- 
tion  is  according  to  their  perfons,  but  if  the  fex  of  thofe,  to  whom  they 
are  related,  be  different,  the  property  is  diftributed  according  to  the  firft 
rank  that  differs  in  fex,  as  in  the  firfl  clafs  ;  and,  if  their  relation  differ, 
then  two  thirds  go  to  thofe  on  the  father's  fide,  that  being  the  fhare 
of  the  father,  and  one  third  goes  to  thofe  on  the  mother's  fide,  that 
being  the  fhare  of  the  mother :  then  what  has  been  allotted  to  each 
fet  is  diflributed  amon^  them,  as  if  their  relation  were  the  fame. 


On  the  Third  Clafs. 

The  rule  concerning  them  is  the  fame  with  that  concerning  the  firfl 
clafs ;  I  mean,  that  he  is  preferred  in  the  fuccefiion,  who  is  nearefl  to 
the  deceafed :  and,  if  they  be  equal  in  relation,  then  the  child  of  a  re- 
liduary  is  preferred  to  the  child  of  a  more  diftant  kinfman  ;  ?ls^  if  a  man 
leave  the  daughter  of  a  brother's  fon,  and  the  fon  of  a  fifler's  daughter, 
both  of  them  by  the  fame  father  and  mother,  or  by  the  fame  father,  or 
one  of  them  by  the  fame  father  and  mother,  and  the  other  by  the  fame 
father  only  :  in  this  cafe  the  whole  eflate  goes  to  the  daughter  of  the  bro- 
ther's fon,  becaufe  fhe  is  the  child  of  a  refiduary  ;  and,  if  it  be  by  the 
fame  mother  only^  dijiribution  is  made  between  them  by  the  rule,  "  A 

"  male 
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**  male  has  the  fhare  of  two  females,"  a?id,  by  the  opinion  of  ABU 
YUSUF  (to  whom  GOD  be  merciful  !)  in  thirds,  according  to  the  per- 
fons,  but,  by  that  of  MUHAMMED  (may  GOD  be  merciful  to  him !) 
in  moieties  according  to  the  roots  ;  and,  if  they  be  equal  in  proximity, 
and  there  be  no  child  of  a  refiduary  among  them,  or  ^all  of  them  be 
children  of  refiduaries,  or  if  fome  of  them  be  children  of  refiduaries,  and 
fome  of  them  children  of  thofe  entitled  to  fhares,  and  their  relation 
differ,  then  ABU  YUSUF  (to  whom  GOD  be  merciful !)  confiders  the 
ftrongeft  in  confanguinky ;  but  MUHAMMED  (may  GOD  be  merciful 
to  him  !)  divides  the  property  among  the  brothers  and  fifters  in  moieties, 
confidering  as  well  the  number  of  the  branches,  as  the  fides  in  the 
roots  ;  and  what  has  been  allotted  to  each  fct  is  diftributed  among 
their  branches,  as  in  the  firfl:  clafs  :  thus,  j^  a  man  leave  the  daughter 
of  the  daughter  of  a  fifter  by  the  fame  father  and  mother,  fhe  is  pre- 
ferred to  the  fon  of  the  daughter  of  a  brother  by  the  fame  father  only, 
according  to  ABU  YUSUF  (to  whom  GOD  be  merciful !)  by  reafon 
of  the  fti-ength  of  relation  ;  but,  according  to  MUHAMMED  (may 
GOD  be  merciful  to  him  !)  the  property  is  divided  between  them  both 
in  moieties  by  confideration  of  the  roots.  So,  when  a  man  leaves  three 
dausfhters  of  different  brothers,  and  three  fons  and  three  daughters  of 
different  fiflers,  as  in  this  figure  : 

The  Deceafed. 
Sifter  —  Sifter  —  Sifter  —  Brother  —  Brother  —  Brother 


by  the  fame 


Mother  —  Father  —  Father  —  Mother  ■—  Father  — ■  Father 

and  Mother  and  Mother 


Son       Son       Son       Daughter  Daughter  Daughter  Daughter 

Dauo;hter  Daughter. 

In 
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In  this  cafe,  according  to  ABU  YUSUF,  the  property  is  divided  among 
the  branches  of  the  whole  blood,  then  among  the  branches  by  the  fame 
father,  then  among  the  branches  by  the  fame  mother,  according  to  the 
rule  "  the  male  has  the  allotment  of  two  females,"  in  fourths,  by  cou- 
fidering  the  perfons  ;  but,  according  to  MUHAMMED  (to  whom  GOD 
be  merciful !)  a  third  of  the  eftate  is  divided  equally  among  the  branches 
by  the  fame  mother,  in  thirds,  by  confidering  the  equality  of  their  roots 
in  the  divifion  of  the  parents,  and  the  remainder  among  the  branches  of 
the  whole  blood  in  moieties,  by  confidering  in  the  roots  the  number  of 
the  branches ;  one  half  to  the  daughter  of  the  brother,  the  portion  of 
the  father,  and  the  other  between  the  children  of  the  fifter,  the  male 
having  the  allotment  of  two  females,  by  confidering  the  perfons  ;  and 
the  ejiate  is  correftly  divided  by  nine.  \{  a  man  leave  three  daughters 
of  different  brothers'  fons,  in  this  manner  : 


The  Deceafed. 


Daughter     Daughter     — ^     Daughter 


f 

■^ 

of  a 

1 

Son  of 

a  Brother 

by 

the 

fai 

me 

-J 

Father  and  Mother  Father  Mother 

all  the  property  goes  to  the  daughter  of  the  fon  of  the  brother  by 
the  fame  father  and  mother,  by  the  unanimous  opinion  of  the  learned, 
fince  fhe  is  the  child  of  a  refiduary,  and  hath  alfo  the  ftrength  of  con- 
fanguinity. 


On 
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On  the  Fourth  Clafs. 

The  rule  as  to  them  is,  that,  when  there  is  only  one  of  them,  he  has 
a  right  to  the  whole  property,  fince  there  is  none  to  obftru6l  him ;  and, 
when  there  are  feveral,  and  the  fides  of  their  relation  are  the  fame,  as 
paternal  aunts  and  paternal  uncles  by  the  fame  mother  with  the  fathert 
or  maternal  uncles  and  aunts,  then  the  ftronger  of  them  in  conlan- 
guinity  is  preferred,  by  the  general  aifent ;  I  mean,  they,  who  are  re- 
lated by  father  and   mother,   are  preferred  to  thofe,  who  are  related 
by  the  father  only,  and  they,  who  are  related  by  the  father,  are  preferred 
to  thofe,  who  are  related  by  the  mother  only,  whether  they  be  males  or 
females ;  and,  if  there  be  males  and  females  and  their  relation  be  equal, 
then  the  male  has  the  allotment  of  two  females  ;  as,  if  there  be  a  pa- 
ternal uncle  and  aunt  both  by  one  mother,  or  a  maternal  uncle  and  aunt, 
both  by  the  fame  father  and  mother,  or  by  the  fame  father,  or  by  the 
fame  mother  only  :  and  if  the  fides  of  their  confanguinity  be  different, 
then  no  regard  is  Jhoivn  to  the  ftrength  of  relation  ;  as,  if  there  be  a  pa- 
ternal aunt  by  the  fame  father  and  mother,  and  a  maternal  aunt  by 
the  fame  mother,  or  a  maternal  aunt  by  the  fame  father  and  mother, 
and  a  paternal  aunt  by  the  fame  mother  only,  then  two  thirds  go  to  the 
kindred  of  the  father,  for  they  are  the  father's  allotment,  and  one  third 
to  the  kindred  of  the  mother,  for  that  is  the  mother's  allotment  -,  then 
what  is  allotted  to  each  fet  is  divided  among  them,  as  if  the  place  of 
their  confanguinity  were  the  fame. 


On  their  Children,  and  the  Rules  concerning  them. 

The  rule  as  to  them  is  like  the  rule  concerning  the  firtl:  clafs ;  I 

mean,  that  the  beft  entitled  of  them  to  the  fucceffion  is  the  neareil:  of 

VOL.  III.  4  A  them 
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them  to  the  deceafed  on  whichever  fide  he  is  related;    and,  if  they  be 
equal  in  relation,  and  the  place  of  their  confanguinity  be  the  fame, 
then  he,  who  has  the  ftrength  of  blood,  is  preferred,  by  the  general 
affent ;   and,  if  they  be  equal  in  degree  and  in  blood,  and  the  place"  of 
their  confanguinity  be  the  fame,  then  the  child  of  a  refiduary  is  pre- 
ferred to  whoever  is  not  fuch  ;  as,  if  a  man  leave  the  daughter  of  a  pa- 
ternal uncle,  and  the  fon  of  a  paternal  aunt,  both  of  them  by  the  fame 
father  and  mother,  or  by  the  fame  father,  all  the  property  goes  to  the 
daughter  of  the  paternal  uncle  ;  and,  if  one  of  them  be  by  the  fame  fa- 
ther and  mother,  and  the  other  by  the  fame  father  only,  then  all  the 
eftate  goes  to  the  claimant,  who  has  the  ftrength  of  confanguinity,  ac- 
cording to  the  clearer  tradition;  and  this  by  analogy  to  the  maternal 
aunt  by  the  fame  father,  for  though  flie  be  the  child  of  a  diftant  kinf- 
man,  yet  fhe  is  preferred,  by  the  ftrength  of  confanguinity,  to  the  ma- 
ternal aunt  by  the  fame  mother  only,  though  fhe  be  the  child  of  an  heir; 
lince  the  weight  which  prevails  by  itfelf,  that  is,  the  ftrength  of  con- 
fahguinity,  is  greater  than  the  weight  by  another,  which  is  the  defcent 
from  an  heir.    Some  of  them  (the  learned)  fay,  that  the  whole  eftate  goes 
to  the  daughter  of  the  paternal  uncle  by  the  fame  father,  ftnce  fhe  is  the 
daughter  of  a  refiduary  ;  and,  if  they  be  equal  in  degree,  yet  the  place 
of  their  relation  differ,  they  have  no  regard  jhown  to  the  ftrength  of 
confanguinity,   nor  to  the  defcent  from  a  refiduary,   according  to  the 
clearer  tradition  ;  by  analogy  to  the  paternal  aunt  by  the  fame  father 
and  mother,  for  though  ftie  have  two  bloods,  and  be  the  child  of  an 
heir  on  both  fides,  and  her  mother  be  entitled  to  a  legal  ftiare,  yet  ftie 
is  not  preferred  to  the  maternal  aunt  by  the  fame  father  -,  but  two  thirds 
go  to  whoever  is  related  by  the  father  ;  and  their  regard  is  ftiown  to  the 
ftrength  of  blood  ;  then  to  the  defcent  from  a  refiduary  ;  and  one  third 
goes  to  whoever  is  related  by  the  mother,  and  there  too  regard  is  ftiown 
to  ftrength  of  confanguinity :  then,  according  to  ABU  YUSUF  (may 
GOD  be  merciful  to  him  !)  wliat  belongs  to  each  fet  is  divided  among 

the 
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the  perlbns  of  theii-  branches,  with  attention  to  the  number  of  fides  in 
the  branches  ;  and,  according  to  MUHAMMED  (may  GOD  be  mer- 
ciful to  him  !)  the  property  is  diftributed  by  the  firft  line,  that  differs, 
with  attention  to  the  number  of  the  branches  and  of  the  fides  in  the 
roots,  as  in  the  firft  clafs  ;  then  this  rule  is  applied  to  the  fides  of  the 
paternal  uncles  of  his  parents  and  their  maternal  uncles ;  then  to  their 
children ;  then  to  the  fide  of  the  paternal  uncles  of  the  parents  of  his 
parents,  and  to  their  maternal  uncles  ;  then  to  their  children,  as  in  the 
cafe  o/'refiduaries. 


On  Hermaphrodites. 


To  the  hermaphrodite,  whofe  fex  is  quite  doubtful,  is  allotted  the 
.fmaller  of  two  fliares,  I  mean  the  worfe  of  two  conditions,  according  to 
ABU  HANIfAH  (may  GOD  be  merciful  to  him  !)  and  his  friends,  and 
this  is  the  do6trine  of  the  generality  of  the  Prophef?,  companions  (may 
GOD  be  gracious  to  them  !)  and  conformable  to  it  are  decifions  given ; 
as,  when  a  man  leaves  a  fon,  and  a  daughter,  and  an  hermaphrodite, 
then  the  hermaphrodite  has  the  (hare  of  a  daughter,  fince  that  is  af- 
certained  :  and  according  to  AAMIR  ALSHABI  (and  this  is  the  opi- 
nion of  IBNU  ABBAS,  may  GOD  be  gracious  to  them  both  !)  the 
hermaphrodite  has  a  moiety  of  the  two  (hares  in  the  controverfy  ;  but 
the  two  great  laivyers  ,  differ  in  putting  in  praAice  the  do6trine  of 
ALSHABI  :  for  ABU  YIJSUF  fays,  that  the  fon  has  one  (hare,  and 
the  daughter  half  a  (hare,  and  the  hermaphrodite  three  fourths  of  a 
fha're,  fince  the  hermaphrodite  would  be  entitled  to  a  (liare,  if  he  were 
a  male,  and  to  half  a  (liare,  if  he  were  a  female,  and  this  w  fettled  by  his 

,      .  '  taking 


548  THE  MOHAMMEDAN  LAW 

taking  half  the  fum  of  the  two  portions ;  or,  we  may  fay,  he  takes  the 
moiety  which  is  afcertained,  together  with  half  the  moiety  which  is 
difputed,  fo  that  there  come  to  him  three  fourths  of  a  fliare ;  for  he 
(ABU  YUSUF)  pays  attention  to  the  legal  (hare  and  to  the  increafe, 
and  he  verifies  the  cafe  by  nine  :  or,  we  may  fay,  the  fon  has  two  fhares, 
and  the  daughter  one  {hare,  and  the  hermaphrodite  a  moiety  of  the 
two  allotments,  and  that  is  a  fhare  and  half  a  fliare.  But  MUHAM- 
MED  (may  GOD  be  merciful  to  him  !)  fays,  that  the  hermaphrodite 
would  take  two  fifths  of  the  eflate,  if  he  were  a  male,  and  a  fourth  of 
the  eflate,  if  he  were  a  female,  and  that  he  takes  a  moiety  of  the  two 
allotments,  and  that  "will  give  him  one  fifth  and  an  eighth  by  attention 
to  both  fexes ;  and  the  cafe  is  redified  by  forty  j  fince  that  is  the  produ6l 
of  one  of  the  numbers  in  the  two  cafes,  which  is  four,  multiplied  into  the 
other,  which  is  five,  and  that  produ6l  multiplied  by  two  f which  is  the 
number  of  the  J  cafes  ;  and  then  he,  who  takes  any  thing  by  five,  has  it 
multiplied  into  four,  and  he,  who  takes  any  thing  by  four,  has  it  mul- 
tiplied into  five ;  fo  that  thirteen  fhares  go  to  the  hermaphrodite,  and 
eighteen  to  the  fon,  and  nine  to  the  daughter. 


On  PregJiancy. 

The  longefl  time  of  pregnancy  is  two  years,  according  to  ABU 
HANIFAH  (may  GOD  be  merciful  to  him  !)  and  his  companions ; 
and  according  to  LAITH,  the  fon  of  SAD  ALFAHMl'  (may  GOD 
be  merciful  to  him  !)  three  years  ;  and,  according  to  ALSHAFII  (may 
GOD  be  merciful  to  him  !)  four  years  :  but  according  to  ALZUHRI 
(may  GOD  be  merciful  to  him !)  feveu  years  :  and  the  fhortefl  time 
for  it  is  fix  months.  There  is  referved  for  the  child  in  the  womb,  ac- 
cording 
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coiding  to  ABU  HANIFAH  (may  GOD  be  merciful  to  him  !)  the  por- 
tion of  four  fons,  or  the  portion  of  four  daughters,  whichever  of  the  two  is 
moft  ;  and  there  is  given  to  the  reft  of  the  heirs  the  fmalleil  of  the  por- 
tions; but,  according  to  MUHAMMED(may  GOD  be  merciful  to  him  !) 
there  is  referved  the  portion  of  three  fons  or  of  three  daughters,  which- 

A 

ever  of  the  two  is  moft  :  LAITH,  fon  of  SAD  (may  GOD  be  gracious 
to  him  !)  reports  this  opinion  from  him  ;  but,  by  another  report,  there  is 
referved  the  portion  of  two  fons  ;  and  one  of  the  two  opinions  is  that  of 
ABU  YltSUF  (may  GOD  be  merciful  to  him  !)  as  HISHA'M  reports 
it  from  him ;  but  ALKHA^S^AF  reports  from  ABU  YUSUF  (may 
GOD  be  merciful  to  him  I)  that  there  fliould  be  referved  the  Ihare  of 
one  fon  or  of  one  daughter ;  and,  according  to  this,  decifions  are  made ; 
and  fecurity  muft  be  taken,  according  to  his  opinion.  And,  if  the  preg- 
nancy was  by  the  deceafed,  and  the  widow  produce  a  child  at  the  full 
time  of  the  longeft  period  allowed  for  pregnancy,  or  within  it,  and  the 
woman  hath  not  confefTed  her  having  broken  her  legal  term  of  ab- 
Jiinence,  that  child  (haU  inherit,  and  others  may  inherit  from  him  ;  but,  if 
fhe  produce  a  child  after  the  longeft  time  of  geftation,  he  fhall  not  in- 
herit, nor  fhall  others  inherit  from  him  :  and  if  the  pregnancy  was  from 
another  man  than  the  deceafed,  and  fhe,  the  kinfwoman,  produce  a 
child  in  fix  months  or  lefs,  he  fhall  inherit  ;  but,  if  fhe  produce  the 
child  after  the  leaft  period  of  geflation,  he  fhall  not  inherit. 

Now  the  way  of  knowing  the  life  of  the  child  at  the  time  of  its 
birth,  is,  that  there  be  found  in  him  that,  by  which  life  is  proved ;  as 
a  voice,  or  fneezing,  or  weeping,  or  fmiling,  or  moving  a  limb  ;  and, 
if  the  Ihaallefl  ^<zr/  of  the  child  come  out,  and  he  then  die,  he  fhall  not 
inherit  j  but  if  the  greater  part  of  him  come  out,  and  then  he  die,  he 
fhall  inherit :  and,  if  he  come  out  flraight  (or  with  his  head  firji)  then 
his  breaft  is  confidered  ;  I  mean,  if  his  whole  breall  come  out,  he  fliall 

inherit ; 
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inherit;  but  if  he  come  out  inverted  (or  ivitb  his  feet  JlrJlJ  then  his 
navel  is  con(idered. 


The  chief  iiile  in  arranging  cafes  on  pregnancy  is,  that  the  cafe  be 
arranged  by  two  fuppolitions,  I  mean  by  fuppofing,  that  the  child  in  the 
womb  is  a  male,  and  by  fuppofing,  that  it  is  a  female  :  then,  compare 
the  arrangement  of  both  cafes  j  and,  if  the  numbers  agree,  multiply  the 
meafure  of  one  of  the  two  into  the  whole  of  the  other  ;  and,  if  they 
difagree,  then  multiply  the  whole  of  one  of  the  two  into  the  whole  of 
the  other,  and  the  produ6l  will  be  the  arranger  of  the  cafe  :  then  mul- 
tiply the  allotment  of  him,  who  would  have  fomething  from  the  cafe, 
which  fuppofes  a  male,  into  that  of  the  cafe,  which  fuppofes  a  female, 
or  into  its  meafure  ;  and  then  that  of  him,  who  takes  on  the  fuppofition 
of  a  female,  into  the  cafe  of  the  male,  or  into  its  meafure,  as  we  have 
direded  concerning  the  hermaphrodite  ;  then  examine  the  two  produ61:s 
of  that  multiplication  ;  and  whether  of  the  two  is  the  lefs,  that  fhall  be 
given  to  fuch  an  heir ;  and  the  difFerence  between  them  mufh  be  re- 
ferved  from  the  allotment  of  that  heir ;  and,  when  the  child  appears,  if 
he  be  entitled  to  the  whole  of  what  has  been  referved,  it  is  well ;  but, 
if  he  be  entitled  to  a  part,  let  him  take  that  part,  and  let  the  remainder 
be  diftributed  among  the  other  heirs,  and  let  there  be  given  to  each  of 
thofe  heirs  what  was  referved  from  his  allotment :  as,  when  a  man  has 
left  a  daughter  and  both  his  parents,  and  a  wife  pregnant,  then  the  cafe 
is  reSlified  by  twenty-four  on  the  fuppofition,  that  the  child  in  the  womb 
is  a  male,  and  bytwenty-feven  on  the  fuppofition,  that  it  is  a  female  : 
now  between  the  two  numbers  of  the  arrangement  there  is  an  agree- 
ment in  a  third  ;  and,  when  the  meafure  of  one  of  the  two  is  multi^ 
plied  into  the  whole  of  the  other,  the  produft  amounts  to  two  hundred 
and  fixtecn,  and  by  that  number  is  the  cafe  verified  ;  and,  on  the  fup- 
pofition of  its  male  fex,  the  wife  takes  twenty-feven  iliarcs,  and  each 

of 
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of  the  two  parents,  thirty-fix  ;  but,  on  the  fuppofition  of  its  female 
fex,  the  wife  has  twenty-four,  and  each  of  the  parents,  thirty-two  ; 
and  twenty-four  are  given  to  the  wife,  and  three  fhares  from  her  allot- 
ment are  referved  ;  and  from  the  allotment  of  each  of  the  parents  are 
referved  four  (hares;  and  thirteen  fhares  are  given  to  the  daughter  : 
fince  the  part  referved  in  her  right  is  the  allotment  of  four  fons,  ac- 
cording to  ABU  HANI'FAH  (may  GOD  be  merciful  to  him  !)  and 
when  the  fons  are  four,  then  her  allotment  is  one  fhare  and  four 
ninths  of  a  (hare  out  of  four-and-twenty  multiplied  into  nine,  and  that 
makes  thirteen  (hares  ;  and  this  belongs  to  her,  and  the  refidue  is  re- 
ferved, which  amounts  to  an  hundred  and  fifteen  (hares.  If  the  widow 
bring  forth  one  daughter  or  more,  then  all  the  part  referved  goes 
to  the  daughters  ;  and,  if  fhe  bring  forth  one  fon  or  more,  then  mud:  be 
given  to  the  widow  and  both  parents  what  was  referved  from  their 
(hares  :  and  what  remains  mull:  be  divided  among  the  children :  and, 
if  (he  bring  forth  a  dead  child,  then  muft  be  given  to  the  widow  and 
both  parents  what  was  referved  from  their  iTiares,  and  to  the  daughter 
a  complete  moiety,  that  is,  ninety-five  (hares  more^  and  the  remainder, 
which  is  nine  (hares,  to  the  father,  fince  he  is  the  refiduary. 


On  a  Loji  Per/on^ 


A  LOST  perfon  is  co7iJidered  as  living  in  regard  to  his  eftate ;  fo  that 
no  one  can  inherit  from  him  ^  and  his  eftate  is  referved,' until  his  death 
can  be  afcertained  ;  or  the  term  for  a  prefumptlon  of  it  has  paiTed  over  : 
now  the  traditionary  opinions  differ  concerning  that  term  ;•  for,  by  the 
clearer  tradition,  "  when,  not  one  of  his  equals  in  age  remains,  judge- 
*'  ment  may  be  given  of  his  death  ;"  but  HASAN,  the  fon  of  ZIYAI>, 

reports 
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reports  from  ABU  HANIFAH  (may  GOD  be  merciful  to  him  !)  that 
the  term  is  an  hundred  and  twenty  years  from  the  day  on  which  he 
was  born ;  and  MUHAMMED  fays,  an  hundred  and  ten  years  ;  and 
ABU  YUSUF  fays,  an  hundred  and  five  years ;  and  fome  of  them, 
the  learned,  fay,  ninety  years  j  and  according  to  that  opinion  are  deci- 
fions  made.  Some  of  the  learned  in  the  law  fay,  that  the  eftate  of  a  loll: 
perfon  mufl  be  refervcd  for  the  final  regulation  of  the  Imam,  and  the 
judgement  fufpended  as  to  the  right  of  another  perfon,  fo  that  his 
fhare  from  the  eftate  of  his  anceftors  muft  be  kept,  as  in  the  cafe  of 
pregnancy ;  and,  when  the  term  is  elapfed,  and  judgement  given  of 
his  death,  then  his  eftate  goes  to  his  heirs,  niaho  are  to  be  found,  accord- 
ing to  the  judgement  on  his  deceafe  ;  and,  what  was  referved  on  his  ac- 
count from  the  eftate  of  his  anceftor,  is  reftored  to  the  heir  of  his  an- 
ceftor,  from  whofe  eftate  that  fliare  was  referved ;  fince  the  loft  per- 
fon is  dead  as  to  the  eftate  of  another. 

The  principle  in  arranging  cafes  concerning  a  loft  perfon  is,  that 
the  cafe  be  arranged  on  a  fuppofition  of  his  life,  and  then  arranged  on 
a  fuppofition  of  his  death  ;  and  the  reft  of  the  operation  is  what  we  have 
mentioned  in  the  chapter  of  pregnancy. 


On  an  Apojlate. 


When  an  apoftateyrow  the  faith  has  died  naturally,  or  been  killed, 
or  palled  into  a  hoftile  country,  and  the  Kadi  has  given  judgement 
on  his  pafTage  thither,  then  what  he  had  acquired,  at  the  time  of 
his  being  a  believer,  goes  to  his  heirs,  who  are  believers  ;  and  what 
he  has  gained  fince  the  time  of  the  apoftaly  is  placed  in  the  publick 

treafury. 
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treafury,  according  to  ABU  HANIFAH  (may  GOD  be  merciful  to 
him!)  but,  according  to  the  two  lawyers  (ABU  Yl^SUF  and  MUHAM- 
MED)  both  the  acquifitions  go  to  his  believing  heirs ;  and,  according 
to  ALSHAFIl  (may  GOD  be  merciful  to  him  !)  both  the  acquifitions 
are  placed  in  the  publick  treafury  ;  and  what  he  gained  after  his  arrival 
in  the  hoftile  country,  that  is  confifcated  by  the  general  confent :  and 
all  the  property  of  a  female  apoftate  goes  to  her  heirs,  who  are  believers, 
vi'ithout  diverfity  of  opinion  among  our  mafters,  to  whom  God  be 
merciful  !  but  an  apoftate  Ihall  not  inherit  from  any  one,  neither  from 
a  believer  nor  from  an  apoftate  like  himfelf,  and  fo  a  female  apoftate 
fhall  not  inherit  from  any  one ;  except  when  the  people  of  a  whole 
diftrid  become  apoftates  altogether,  for  then  they  inherit  reciprocally. 


On  a  Captive. 


The  rule  concerning  a  captive  is  like  the  rule  of  other  believers 
in  regard  to  inheritance,  as  long  as  he  has  not  departed  from  the  faith ; 
but,  if  he  has  departed  from  the  faith,  then  the  rule  concerning  him  is 
the  rule  concerning  an  apoftate ;  but,  if  his  apoftafy  be  not  known, 
nor  his  life  nor  his  death,  then  the  rule  concerning  him  is  the  rule 
concerning  a  loft  perfon. 


On  Perfons  drowned^  or  burned,  or  overwhelmed  in  Ruins. 

When  a  company  of  perfons  die,  and  it  is  not  known  which  of  them 

died  firft,  they  are  confidered,  as  if  they  had  died  at  the  fame  moment ; 

VOL.  III.  4  B  and 
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and  the  eftate  of  each  of  them  goes  to  his  heirs,  ivio  are  living ;  and 
fome  of  the  deceafcd  fhall  not  inherit  from  others  :  this  is  the  approved 
Opinion.  But  ALl  and  IBNU  MASUUD  fay,  according  to  one  of  the 
traditions  from  them,  that  fome  of  them  (hall  inherit  from  others,  ex- 
cept in  what  each  of  them  has  inherited  from  the  companion  of  his 
fate. 


A  COM- 


COMMENTARY 


ON 


THE   SIRJJIYYAH. 


±N  our  adminiftration  of  juftice  to  Mohammedans  according  to  their 
own  laws,  it  will  be  of  no  ufe  to  inquire,  what  their  legiflator  meant 
by  declaring,  that  the  law  of  Inheritances  coyijlituted  one  half  of  juridical 
knowledge* :  if  he  intended  any  thing  more  than  a  ftrong  aflertion  of 
its  importance,  he  probably  had  in  contemplation  the  two  general  modes 
of  acquiring  property,  contrails  and  fuccejjioji,  or  the  agreement  of 
parties  and  the  operation  of  law  ;  and  this  explanation  of  the  phrale, 
which  had  occurred  to  me  on  my  firft  perufal  of  it,  is  alfo  fuggefted  by 
Sayyad  SHARIF,  together  with  a  more  fanciful  interpretation,  which 
Maulavi  Kasim  has  adopted,  that,  life  and  death  being  incident  to  our 
probationary  ftate  in  this  world,  and  the  law  oi  fuccejjion  manifeftly  re- 
lating to  the  dead,  it  is  properly  oppofed  to  all  other  laws,  which  pre- 
fcribe  the  duties  and  afcertain  the  rights  of  the  living ;  but  we  merely 
take  notice  of  the  fentence,  that  no  part  of  the  Sirdjiyyah  may  be  un- 
explained, and  proceed  to  the  four  a6ts,  which,  on  the  deceafe  of  a 
Mohammedany  are  to  be  fucceffively  performed  by  the  magiftrate,  or 
under  his  authority. 

"■  Pageji;. 
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I.  A  regard  to  publick  decency  and  convenience,  as  well  as  to  pub- 
lick  religion  and  health,  feems  in  all  nations  to  require,  that  the  bodies 
of  deceafed  perfons  be  removed  out  of  fight,  with  all  due  fpeed  and 
folemnity,  at  a  moderate  expenfe  to  be  defrayed,  even  before  the  pay- 
ment of  their  juft  debts,  out  of  the  property  left  by  them,  on  which  no 
legal  claim,  from  hypothecation  or  otherwife,  had  prcvioufly  attached  : 
but  the  Mujelman  lawyers,  who  admit,  that  the  funeral  charges  mufl  in 
the  firft  place  be  defrayed,  affign  a  very  whimfical  reafon  for  fuch  a 
priority ;  becaufe,  they  fay,  the  winding-Jheet  and  other  clothes  of  the 
dead  are  analogous  to  fuitable  apparel  worn  by  the  livings  a?td  confeqiiently 
jhould  not  be  liable  to  the  claims  of  a  creditor.  The  legal  expenfes  of  bury- 
ino-  a  Mohammedan  are  very  moderate,  both  in  the  number  and  "value  of 
the  clothes,  in  which  the  deceafed  is  to  be  wrapped  :  as  more  than  three 
pieces  of  cloth  for  a  man,  or  than  five  pieces  for  a  woman,  would  be 
held  a  prodigal  fuperfluity,  and  lefs  than  thofe,  a  niggardly  deficiency, 
of  expenfe,  fo,  if  the  funeral  clothes  of  Amru  or  Hinda  were  dearer 
than  the  vefture  ufually  worn  by  them,  when  alive,  it  would  be  a  cul- 
pable excefs  ;  and  if  cheaper,  a  blameable  defed  ;  but,  if  in  fad  they 
had  been  ufed  to  wear  one  fort  of  apparel  on  folemn  feftivals,  another  in 
vifiting  their  friends,  and  a  third,  in  their  own  houfes,  the  value  of  their 
vifitino- drefs  muft  regulate  that  of  their  burial,  and  either  extreme  would 
be  too  prodigal  or  too  parfimonious.  Should  their  debts,  indeed,  cover 
the  whole  of  their  property,  the  legal  expenfe  of  the  funeral  muft  be 
reduced  to  the  fufficient  expenfe,  as  it  is  called ;  that  is,  to  tivo  pieces 
of  cloth  for  Amru  and  to  three  for  Hinda:  the  names,  dimenfions,  and 
ufes  of  all  the  cloths  ufed  in  funerals,  both  for  men  and  for  women, 
are  enumerated  in  Perfian  by  Mdulavi  Kasim  ;  but  it  would  be  ufelefs 
to  mention  them  ;  and  it  feems  only  necefTary  to  add  on  this  article, 
that,  if  deceafed  perfons  leave  no  property  whatever,  or  none  without 
a  fpecial  lien  on  it,  the  funeral  expenfes  muft  be  paid  by  fuch  ot  their 
relations,  as  would  have  been  compellable  by  law  to  maintain  them,  when 

living ; 
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living  ;  and,  if  there  be  no  fuch  relations,  by  the  publick  treafury,  in 
which  there  is  always  an  ample  fund  arifing  from  forfeitures  and 
efcheats. 


II.  After  the  burial,  all  the  juft  debts  of  the  deceafed  muft  be  paid 
out  of  his  remaining  affcts,  as  far  as  they  extend ;  and,  if  there  be 
many  creditors,  they  mufl  be  fatisfied  in  equal  proportion,  except  that 
a  debt  of  health,  to  ufe  the  Arabta7i  phrafe,  muft  be  difcharged  before  a 
debt  of  Jicknefs  ;  that  is,  a  debt  cojitraSled  or  acknowledged,  while  the 
party  was  of  found  underftanding  and  body,  is  preferred,  when  legally 
proved,  to  one  acknowledged  in  ficknefs,  but  of  which  no  other  evidence 
is  produced.  A  religious  vow,  or  promife  of  a  charitable  donation,  as 
an  atonement  for  fin,  conftitutes  a  debt  in  confcience  only  ;  and  the  fum 
thus  promifed  muft  be  paid  out  of  a  third  part  of  the  afTets,  after  the 
legal  creditors  have  been  fatisfied,  provided  that  it  was  bequeathed  by 
will ;  but,  if  no  will  was  made,  the  temporal  eftate  (hall  not  be  charged 
with  a  mere  debt  of  religion. 

III.  The  legacies  of  a  Mufelman,  to  the  prejudice  of  his  heirs,  muft 
not  exceed  a  third  part  oi  the  property  left  by  him,  and  remaining  after 
the  difcharge  of  his  debts  :  over  a  third  of  fuch  refidue  he  has  abfolute 
power  ;  and  his  legatee  fhall  receive  it  immediately,  whether  a  fpeci- 
fick  thing  or  certain  fum  of  money,  or  only  a  fractional  part  of  his 
cftatc,  was  bequeathed.  This  is  the  opinion  of  Sharif  ;  though  a  dif- 
tinftion,  which  the  text  by  no  means  implies,  has  been  taken  between 
a  determinate  and  an  indeterminate  legacy. 

IV.  We  come  now  to  the  dijiribution  of  his  eftate,  remaining  after 
the  payment  of  debts  and  legacies,  among  his  heirs  (for  fo  we  may  call 
them,  although  real  and  perfonal  property  are  undiftinguiftied  in  the 
laws  of  the  Arabs  J  according  to  certain  rules  derived  from  three  fources, 

the 
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the  Koran,  the  genuine  fyftem  of  oral  traditions  from  the  legiflator,  and 
thofe  opinions  in  which  the  learned  and  orthodox  have  generally  con- 
curred*: the  order,  and  proportions,  in  which  the  property  of  AMRU 
or  HINDA  muft  be  diftributed,  conflitute  the  principal  fubjeft  of  the 
work,  which  we  have  undertaken  to  explain. 

1.  The  firft  clafs  of  heirs  are  they,  who  may  be  called  JJiarers,  be- 
caufe  a  certain  Jhare  of  the  eftate  is  exprefsly  allotted  to  each  of  them 
in  the  Koran,  and  particularly  in  Xht,  fourth  chapter  of  it. 

2.  Next  come  they,  who  may  be  diftinguifhed  by  the  name  of  re~ 
Jiduaries,  becaufe  they  take  the  rejidue  after  the  Jhares  have  been  duly 

diflributed  ;  and  they  are  of  two  forts,  refiduaries  by  confanguinity  and 
refiduaries  ior  fpecial  caufe,  the  former  of  whom  are  preferred  in  the 
order  of  fucceffion  ;  the  latter  are  the  mafters,  or  miftrefles  of  enfran- 
chifed  flaves,  or  their  male  refiduary  heirs.  If  no  Jloarers  be  living,  the 
refiduaries  take  the  whole  ;  but,  if  there  be  (harers  by  confanguinity  and 
no  refiduaries,  a  farther  portion  of  the  inheritance  reverts  to  them, 
though  never  to  the  widower  or  to  the  widow,  while  any  heirs  by  blood 
are  alive. 

3.  On  failure  of  the  two  preceding  clafTes,  the  diftribution  is  made 
among  thofe  next  of  kin,  who  are  neither  fearers  nor  refiduaries :  they 
may  be  called  the  difiant  kindred. 

4.  Should  none  of  the  diftant  kindred  be  living  and  capable  of  in- 
heriting, the  eftate  goes  (unlefs  there  be  a  widow  or  a  widower,  who  is 
firft  entitled  to  a  jhare)  to  him,  who  may  be  called  the  fuccejfor  by  con- 
trast ;  and  of  that  fuccefliou  it  is  necelfary  to  give  an  example  :  if 
Amru,   a  man  of  an  unknown  defcent,  fay  to  Zaid,  "  Thou  art  my 

"  kuifman, 
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**  kinfman,  and  (halt  be  my  fucceflbr  after  my  death,  paying  for  me  any 
*'  fine  and  ranfom,  to  which  I  may  become  liable,"  and  Zaid  accept 
the  condition,  it  is  a  valid  contra6l  by  the  Arabian  law  ;  and,  if  Zaid 
alfo  be  a  man  whofe  defcent  is  unknown,  and  make  the  fame  propofal 
to  Amru,  who  likewife  accepts  it,  the  contra6t  is  mutual  and  fimilar, 
and  they  diXe  fuccejfors  by  contraSl  reciprocally. 

5.  If  no  fuch  agreement  had  been  made,  but  if  Amru  in  his  life  time 
had  acknowledged  Zaid,  a  man  of  an  unknown  pedigree,  to  be  his 
brother  or  his  uncle,  that  is,  to  be  related  to  him  by  his  Jat.ber  or  by  his 
grandfather,  though  in  truth  he  had  no  fuch  relation,  and  the  bare  ac- 
knowledgement of  Amru  cannot  be  admitted  as  a  proof  of  it,  yet,  if 
Amru  die  without  retracing  his  declaration,  Zaid  is  called  the  ac- 
kno'wledged  kinfman  by  a  common  ancejior,  and  flands  in  the  ffth  clafs  of 
fucceflbrs,  but  takes  the  eflate  before  the  general  divifee. 

6.  Laft  of  all  comes  the  perfoii,  to  whom  the  deceafed  had  left  the 
whole  of  his  property  by  a  will  duly  made  and  proved  ;  for,  though  the 
law  fecures  to  his  heirs  of  the  five  preceding  clafles  two  thirds  of  his 
eftate,  yet  it  fo  far  refpeds  his  dominion,  while  he  lived,  over  his  own  pro- 
perty, and  his  leill  as  to  the  difpofal  of  it  after  his  deceale,  that  it  will 
rather  give  efFe61  to  an  intention  not  fl:ri6tlY  conformable  to  law  (for  the 
Koran  feems  to  allow  pious  beqiiejis  only),  than  fufFer  his  eftate  to  ef- 
cheat;  which  muft  be  the  confequence  of  his  dying  without  a  repre- 
fentative.  All  luch  efcheats  to  the  fovereign  go  towards  a  fund  for 
charitable  ufes ;  and  according  to  the  fyftem  of  Zaid,  the  fon  of  Tha- 
BiT,  which  has  been  fhortly  explained  in  a  former  publication,  that  , 
fund,  if  it  be  regularly  ejlablijlyed,  is  entitled  to  the  whole  eftate  on 
failure  of  refiduary  heirs,  without  any  return  to  the  (harers,  and  to  the 
entire  exclufion  of  thej^ar  laft  claflTcs ;  but  this  dodrine  feems  quite 
exploded. 

Before 
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Before  we  proceed  to  the  law  oi  JJ.mres,  it  is  proper  to  take  notice 
of  the  four  impediments  to  fuccefiion  ;  which  are  flavery,  homicide, 
difference  of  religion,  and  difference  of  country,  or  of  allegiance ;  the 
iaft  of  which  difabilities  relates  only  to  fuch  as  arc  not  Mnjehnans. 

1 .  Slavery,  by  the  Mohammedan  law,  is  either  perfect  and  abfolute,  as 
when  the  flave  and  all,  that  he  can  poffefs,  are  wholly  at  the  difpofal 
of  his  mafter,  or  imperfeol  and  privileged,  as  when  the  mafter  has 
promifcd  the  Have  his  freedom  on  his  paying  a  certain  fum  of  money 
bv  eai'y  inftalments,  or,  without  any  payment,  after  the  death  of  the 
mafler  :  a  female  flave,  who  has  borne  a  child  to  her  mafter,  is  alfo 
privileged ;  but  in  both  forts  of  llavery,  as  long  as  it  continues,  the  flave 
can  acquire  no  property,  and  confequently  cannot  inherit.  The  Ara- 
bian  cuftom  of  allowing  a  flave  to  cultivate  a  piece  of  land,  or  fet  up  a 
trade,  on  his  own  account,  fo  that  he  may  work  out  his  manumilfion 
by  prudence  and  induftry,  and  by  degrees  pay  the  price  of  his  freedom, 
may  fuo-o-efl:  an  excellent  mode  of  enfranchifing  the  black  flaves  in  our 
plantations,  with  great  advantage  to  our  country  and  without  lofs  to 
their  proprietors. 

2.  Homicide  is  either  iiDith  malice  prepenfe  and  punifliable  with  death, 
or  without  p}-oof  of  malice,  and  expiable  by  redeeming  a  Mufelman  flave, 
or  by  fafting  two  entire  months,  and  by  paying  the  price  of  blood  ;  or, 
thirdly,  it  is  accidental,  for  which  an  expiation  is  neceffary.  Malicious 
homicide,  or  jnurder  (for,  by  the  beft  opinions,  the  Arabian  law  on  this 
head  nearly  rcfembles  our  own)  is  committed,  when  a  human  creature 
is  unjuftly  killed  with  a  weapon,  or  any  dangerous  inftrument  likely 
to  occafion  death,  as  with  a  fliarp  ftick  or  a  large  ftone,  or  with  fire, 
which  \\z.%-the  effeSl,  fays  Kasim,  of  the  moji  dangerous  injirument,  and, 
by  parity  of  reafon,  with  poifon  or  by  drowning  ;  but  thofc  two  modes 
of  killing  are  not  fpecificd  by  him  ;    and  there  is  a  ftrange  diverfity  of 

opinion 
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opinion  concerning  them  :  killing  luithout  proof  of  malice  is,  when 
death  enfues  from  a  beating  or  blow  with  a  flight  wand,  a  thin  whip, 
or  a  fmall  pebble,  or  with  any  thing  not  ordinarily  dangerous :  ac-i 
ciderital  death  is,  when  it  was  neither  deiigned  nor  could  have  been  pre- 
vented by  ordinary  care,  as  if  Amru  were  to  fhoot  an  arrow  at  a  wild 
beaft,  and  the  arrow  by  accident  were  to  kill  Zaid,  or  if  Mazin  were 
to  fall  from  his  terrace  upon  Zuhair  and  kill  him  by  his  fall  ;  in  which 
cafes  the  flayer  would  not  be  permitted  to  inherit  from  the  Jla'm.  If, 
however,  a  man  were  to  dig  a  pit,  or  fix  a  large  ftone,  on  the  field  of 
another,  and  the  owner  of  the  field  were  to  be  killed  by  falling  at  night 
into  the  pit,  or  running  againft  the  ftone,  the  doer  of  the  illegal  a6l, 
which  was  the  primary  occafion  (but  not  the  caufe)  of  the  death,  muft 
pay  the  price  of  blood,  but  would  not,  it  feems,  be  difabled  from  fuc- 
ceeding  to  the  property  of  the  deceafed,  whom  he  could  not  in  fl:ridnefs 
be  faid  to  have  killed. 

3.  An  unbeliever  fliall  never  be  heir  to  a  believer,  nor  converfely; 
but  infidel  fubje£ls  may  inherit  from  infidels. 

4.  The  difference  between  two  ftates  or  countries  confifts  in  the 
difference  of  fovereigns,  by  whom  protection  is  given  to  their  refpeftive 
fubjefts,  and  to  whom  allegiance  is  refpeftively  due  from  them  :  this 
difference  is  particularly  marked  between  a  country  governed  by  a  Mo- 
hammedan power  and  a  country  ruled  by  a  prince  of  any  other  religion ; 
for  they  are  always,  virtually  at  leaft,  in  a  ftate  of  warfare,  the  firft 
being  called  by  lawyers  the  feat  of  peace,  and  the  fccond,  the  feat  of 
hojlility.  A  difference  of  country,  therefore,  which  excludes  from  the 
right  of  inheriting,  is  either  a6liial  and  unqualified,  as  when  an  alien 
enemy  refides  in  the  feat  of  hojlility,-  or  when  an  alien  has  chofen  his  do- 
micil  in  \.\\c  feat  of  peace,  and  pays  the  tribute  exaded  from  infidels,  in 
which  cafe  the  tributary  fliall  not  be  heir  to  the  alien  enemy  dying  abroad, 
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nor  converfely,  becaufe  each  of  them  owed  a  feparate  allegiance ;  or 
the  difference  is  qualified*,  as  when  2i  fugitive  enemy  feeks  quarter,  and 
obtains  a  temporary  refidence  in  tht  feat  of  peace ^  or  when  two  alieu 
enemies  are  fugitives  from  two  different  hoftile  countries  :  now,  although 
the  tributary  and  the  fugitive  a6lually  live  in  the  fame  kingdom,  yet, 
fince  the  fugitive  continues  a  fubjeft  of  the  hoftile  power,  he  remains,  as 
it  were,  under  a  different  government,  and  there  is  no  mutual  right  of 
fucceffion  between  him  and  the  tributary  ;  nor,  by  fimilarity  of  reafon, 
between  two  fugitives,  who  leave  two  diftind  hoftile  governments,  and 
obtain  quarter  for  a  time  in  the  land  of  believers,  but  without  any  in- 
tention of  making  it  their  conftant  abode. 


o 


If  none  of  thefe  four  incapacities  preclude  the  heirs  of  Amru  from 
the  legal  fucceffion  to  his  eftate,  which  we  will  fuppofe  already  fold 
and  reduced  to  money  of  one  denomination,  the  magiftrate,  or  his  offi- 
cer, muft  proceed  to  the  diftribution  of  the  fiares  ;  and,  as  they  are  a 
moiety,  a  fourth,  an  eighth,  two  thirds,  one  third,  and  a  fxth,  of  the 
ao-o-recrate  fum,  it  will  be  convenient  at  firft  to  confider  that  fum  as 
confifting  of  twenty  four  equal  parts,  fo  that  the  fhares  will  be,  in  whole 
numbers,  twelve,  fx,  three,  fixteen,  eight,  ^w^four. 

The  Jharers  are  twelve  perfons,  four  males  and  eight  females ;  but, 
before  we  fpecify  their  refpedive  allotments,  it  is  neceffary  to  premife, 
that  a  grandfather  and  a  grandmother,  according  to  the  Arabian  idiom, 
lignify  a  male,  and  a  female,  ancejior  in  any  degree ;  that  a  true  grand- 
father is  he,  between  whom  and  the  deceafed  no  female  anceftor  inter- 
vened ;  that  ^falfe  grandfather  is,  where  the  paternal  line  of  afcent  was 
broken  by  the  intervention  of  a  female  ;  and  that  a  grandmother  alfo  is 
called  true,  when  wo  falfe  grandfather  intervened  between  her  and  the 
deceafed  :  in  Ihort,  the  only  true  line  of  ancejlry,  according  to  the  Arabs, 
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is  an  uninterrupted  fucceflion  o^ paternal  forefathers.  The  male  Iharers 
then  are  thtfatber,  the  true  grandfather,  the  brother  by  the  fame  jnother 
only,  and  the  widower :  the  females  are  the  widow,  the  daughter,  the 
female  iffue  of  the  fan,  the  fijier  of  the  whole  blood,  th^fjler  by  the  fame 
father  only,  the  fjler  by  the  fame  mother  only,  the  mother  herfelf,  and 
the  true  grandmother. 

We  be2;in  with  the  males  in  the  order  of  the  Ihares  before  enu- 
merated  ;  and,  1.  The  father  of  Amru  or  Hinda  takes*  difixth  abfo- 
lutely,  though  ^  fon  of  the  deceafed  be  living,  or  any  male  defcendant, 
who  claims  wholly  through  males  ;  but,  if  there  be  no  fuch  male  de- 
fcendant, he  becomes  a  refduary  heir  ;  and,  if  there  be  only  a  daughter 
of  the  deceafed,  or  a  female  defcendant  from  the  fon,  he  firft  has  his 
legal  fhare,  or  vl  fxth,  and,  when  her  fhare  alfo  has  been  allotted,  he 
claims  the  refidue.  2.  The  true  grandfather  is  excluded  from  any  fhare 
by  the  living  father,  through  whom  alone  the  grandfather  bore  a  relation 
to  the  deceafed  ;  and,  although  a  fimilar  reafon  might  afterwards  be  ap- 
plied to  the  mother,  and  operate  to  the  excluiion  of  her  children,  yet 
the  father  has  the  additional  ftrength  of  a  double  title,  both  as  zjharer 
and  as  a  refduary :  but,  if  the  father  alfo  be  dead,  his  father,  or  true 
paternal  anceftor,  has  exadly  the  fame  intereft,  except  in  four  cafes, 
which  will  be  prefently  mentioned.  3.  A  fingle  half-brother,  by  the 
fame  mother  only,  takes  :a.fixth,  and  two  or  more  fuch  half-  brothers,  a 
third ;  provided  that  the  deceafed  left  neither  children,  nor  male  ifTue 
of  a  fon,  nor  a  father,  nor  a  true  grandfather ;  by  any  of  whom  the 
brothers  bv  the  fame  mother  are  excluded  :  and  this  article  brings  us 
neceilarily  to  one  clafs  oi  female  fharers  ;  for,  in  this  iiiflance,  there  is 
no  diftindion  of  fex  ;  both  brothers  aiidfijlers  by  the  lame  mother  onlv 
having  an  equal  right  and  an  equal  fhare  in  the  diftribution.     4.  A 
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moiety  of  Hinda's  eftate,  if  fhe  die  without  children,  or  the  iffue  of 
a  deceafed  fon,  goes  to  her  widower  Amru,  who,  if  Ihe  leave  fuch  ilfue, 
has  no  more  than  di  fourth. 

As  examples  of  the  father's  rights,  let  us  fuppofe  Amru  to  have  died 
worth  two  thoufand  four  hundred  pieces  of  gold,  leaving  his  father 
Zaid,  and  either  a  fon  or  a  fon's  fon,  Omar  :  in  this  cafe  the  four 
hundred  pieces  are  the  fhare  of  Zaid,  and  Omar  takes  the  remaining 
two  thouland  ;  but,  if  Amru  leave  only  his  father  Zaid  and  either  a 
daughter,  or  fon's  daughter,  Laila,  the  father  is  firft  entitled  to  the 

four  hundred  pieces,  or  fixth  part ;  and,  after  Laila  has  received 
twelve  hundred,  or  a  moiety  of  the  eftate  (which,  as  we  fhall  fee,  is  her 

JJjare  in  this  cafe),  he  takes,  as  refiduary,  the  eight  hundred  pieces, 
which  remains ;  fo  that  the  property  of  Amru  is  equally  divided  be- 
tween them.  Should  no  relation  be  left  but  Zaid  the  father,  and  L,e- 
BiD  the  brother,  of  the  deceafed,  Lebid  is  excluded  ;  and  the  whole 
eftate  goes  to  Zaid.  If,  In  the  three  preceding  cafes,  the  paternal  grand- 
father Salim  had  been  left  inftead  of  Zaid,  his  rights  would  have  been 
precifely  the  fame  ;  and  the  only  ditFerence  between  Zaid  and  Salim 
will  appear  from  the  four  following  examples.  1.  The  paternal  grand- 
mother would  be  excluded  by  Zaid  her  fon,  but  not  by  his  father,  her 
huft)and,  Salim.  2.  If  Amru  or  Hinda  leave  a  father  Zaid,  a  mother 
Solma,  and  a  widow  Zaineb,  or  widower  Hareth,  the  mother 
takes  a  third  part  of  what  remains  after  Zaineb  or  Hareth  has  re- 
ceived the  legal  ftiare;  but,  if  Salim  be  fubftituted  for  Zaid,  fhe 
would  have  a  right  to  a  third  of  the  whole  ajfets,  according  to  the  pre- 
vailing opinion,  although  Ab  u  Yusuf  thought  her  entitled,  even  in 
that  cafe,  to  no  more  than  a  third  of  the  remainder.  3.  The  brothers 
of  the  whole  blood,  and  thofe  by  the  fame  father  only,  are  excluded 
from  the  inheritance  by  Zaid  the  father,  but  not  by  the   grandfather 
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Salim,  as  the  befl  lawyers  agree,  diflenting  on  this  point  from  their 
mafter  Abu  Hanifah.  4.  If  Amru  had  manumitted  his  flave  Yas- 
MiN,  and  died,  leaving  his  father  Zaid  and  a  fon  Omar,  ^fixth  part 
of  the  right  of  fuccefhon  to  YasmIn  would  have  vefted,  according  to 
Abu  Yusuf,  in  Zaid,  but,  if  the  paternal  grandfather  Salim  had 
been  left  inflead  of  the  father,  the  whole  intereft  would  have  vefted 
in  the  fon  :  in  this  cafe  that  illuftrious  lawyer  ultimately  diflented  from 
his  mafter  and  from  his  fellow-ftudent  Muhammed,  who  were  both 
very  juftly  of  opinion,  that,  whether  Zaid  or  Salim  were  alive  on  the 
death  of  the  manumittor,  the  whole  right  of  fucceflion  to  the  manu- 
mittee  vefted  in  Omar. 

Let  us  proceed  to  the  fliares  of  the  females-,  and  1.  If  Amru 
die  without  children,  and  without  any  ilTue  of  a  deceafed  fon,  his 
widow  Hind  A  mull  receive  z.  fourth  of  his  aflets  ;  but  her  (hare  is  an 
eighth  only*,  if  any  fuch  ilTue  be  living  :  (hould  he  leave  more  widows 
than  one,  they  take  equal  parts  of  (wch  fourth  or  eighth  ;  fo  that  the 
legal  Ihare  of  the  widower  is  always  in  a  double  ratio  to  that  of  the 
widow  or  widows:  as,  if  Hinda  die  worth  twenty-four  thoufand  zee- 
chins,  her  furviving  hufband  Amru  muft  be  entitled  either  to  twelve  or 
\.o  fix  thoufand;  and  if  Amru  die  with  the  fame  eftate,  his  widow 
Hinda  muft  have  either^x  or  three  thoufand  for  her  fole  fhare ;  or,  if 
Zaineb  and  Abla  had  alfo  been  legally  married  to  Amru,  the  three 
widows  muft  receive  either  two  or  one  thoufand  zecchins  each,  as  the  cafe 
may  happen.  2.  One  daughter  takes  a  moiety,  and  two  or  more  daughters 
have  two  thirds,  of  their  father's  eftate  ;  but,  if  the  deceafed  left  a  fon, 
the  rule,  expreffed  in  the  Koran,  is  this  :  "  to  one  male  give  the  por- 
*'  tion  of  two  females  j"  and  the  daughters  in  that  cafe  are  not  pro- 
perly yZiar^rj-,  but  refduary  heirs  with  the  fon,  their  part  of  the  inheritance 
being  always  in  a  fubduple  ratio  to  his  part.  Thus,  if  Amru  die  worth 
twenty-four  thoufand  pieces  of  gold,  his  only  child  Fatima  takes  twelve 
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tlioufand  as  her  Jhare ;  but,  if  flie  have  three  fifters,  AzzA,  Latifa, 
and  ZuBAiDA,  two  thu'ds  of  the  alfets,  ox  fixteen  thoufand  pieces,  are 
equally  divided  between  the  four  girls ;  and,  if  there  be  a  fon  Omar, 
he  muft  receive,  in  the  firft  cafe,  fixteen  thoufand,  while  Fatima  has 
eight ;   and,    in  the  fecond,  eight  thoufand,   while  fhe  and  her  fifters 
take  each  four  thoufand,   pieces.     3.  If  Omar  had  died  before   his 
father,  leaving  female  iflue,  and  his  father  had  then  died  without  any 
daughter  of  his  own,  the  daughters  of  Omar  would  have  had  precifely 
the  fame  fliares,  to  which  thofe  of  Amru  himfclf  would  have  been  en- 
titled ;  but,  had  Fatima  been  living,  ihe  would  have  taken  half  the 
eftate,  or  twelve  thoufand  pieces  of  gold,  and  ^fixth  only,  or  four  thou- 
fand, the  complement  of  two  thirds  ox  fixteen  thoufand,  would  have 
been  equally  diftributed  among  her  nieces.     Had  Fatima  and  Azza 
been  at  that  time  alive,  they  would  have  taken  their  legal  fhare,  to  the 
exclufion  of  their  brother'sye/;/^/^  iflue,  unlefs  the  right  of  that  iiliie  had 
been  fuftained  by  a  male  in  an  equals  or  a  lower  degree,  who  would  have 
made  them  refiduaries,  "  the  male  taking,  by  the  rule,  the  portion  of 
*'  females;"  but  a  male  in  a  higher  degree  would  not  have  given  them 
that  advantage  j    and,  if  Omar  himfelf  had  furvived,  his  daughters 
would  have  been  wholly  excluded.    Th^fx  cafes,  therefore,  or  different 
fituations,  of  the  female  ifTue  of  Omar  may  be  thus  recapitulated:    1.  A 
fingle  female  takes  a  moiety.     2.  Two  or  more  have  two  thirds.     3.  A 
male  in  the  fame,  or  a  lower,  degree  than  themfelves,  gives  them  a  re^ 
fduary  right  in  a  fubduple  ratio  to  his  own.     4.  With  a  daughter  of 
Amru,  who  is  entitled  to  half  they  would  have  only  a  fixthy  to  make 
up  the  regular  (hare  of  the  female  iflue.     5.  They  are  excluded,  if 
Amru  left  more  daughters  than  one,  but  no  male  iflue  in  any  equal,  or 
a  lower,  degree.     0.  A  fon  alfo  of  Amru  wholly  excludes  them.     la 
the  three  firfl:  cafes,  their  legal  claims  correfpond  with  thofe  of  daugh- 
ters :  but  in  the  three  lafl:  their  rights  are  weaker,  becaufe  they  are  in. 


a  remoter  degree  from  the  deceafed. 
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The  pedigree  exhibited  in  the  text*  is  called  by  the  Arabs  the 
tajhbib,  becaufe,  in  their  opinion,  it  fharpens  the  underflanding,  and 
captivates  the  fancy  as  much  as  the  compojition  of  an  elegant  love-poem^ 
which  the  word  literally  fignifies  ;  but,  without  adopting  fo  wild  a 
metaphor,  we  may  truly  fay,  that  it  is  very  perfpicuous,  and  that  no 
comment,  after  what  has  been  premifed,  could  render  it  clearer.  An 
example,  however,  will  fhow  more  dillinftly  than  an  abftraft  rule,  in 
what  manner  an  eftate  is  divifible,  when  a  male  defcendant  gives  a  re- 
fiduary  title  to  a  female  in  the  fame,  or  in  a  higher,  degree.  Call  the 
only  furviving  male  defcendant  Omar,  and  fuppofe  him  to  be  the  bro- 
ther of  Amina,  who  ftands  loweft  in  the  firft  fet  of  females  :  here  the 
higheft  female  in  that  fet  muft  receive  a  moiety  of  the  affets  ;  the  next 
below  her  takes  a  fixth  together  with  the  higheft  of  the  fecond  fet,  as 
the  complement  of  tisoo  thirds  ;  and  the  refidue  muft  be  divided  into  five 
portions,  of  which  Omar  claims  two  and  each  of  the  females  in  the  fame 
degree,  one;  but  the  three  females  below  them  are  excluded.  If  Omar 
be  the  brother  of  Zarif  a,  whom  we  fuppofe  the  loweft  of  the  middle  fet, 
the  remaining  third  of  the  eftate  muft  be  diftributed  in  fevenths,  becaufe 
there  are  five  females,  three  in  a  higher,  and  two  in  an  equal,  degree 
with  Omar,  who  muft  always  have  a  double  portion  ;  and,  if  he  be  the 
brother  of  Unaiza,  the  loweft  female  of  the  third  fet  (who,  on  the 
former  fuppofition,  would  have  been  excluded),  there  will  he  fix  female 
refiduaries  entitled  to  portions  with  Omar,  but  in  a  fubduple  ratio* 
fo  that,  if  Amru  died  worth  twenty  four  thoufand  ducats,  the  daugh- 
ter of  his  fon  takes  twelve  thoufand  of  them  ;  the  two  daughters  of  his 
fons'  fons  receive  each  two  thoufand ;  and,  the  refidue  being  eight, 
Omar  is  entitled  alfo  to  two  thoufand  ducats,  while  Unaiza  and  the 
five  women,  who  remain,  have  each  one  thoufand,  which  they  owe  to 
the  fortunate  exiftence  of  Omar.   4.-J-  The  rights  of  fifters  by  the  fame 
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father  and  mother,  and  (5.)  thofe  of  fifters  by  the  fame  father  only, 
are  explahied  in  the  text  with  fufficient  clearnefs,  but  it  is  proper  to 
obferve,  that  the  fifth  cafe  of  the  firft  clafs  in  comprifed  in  the  feventh 
cafe  of  the  fecond  j  and  that  (G.)  the  fifters  by  the  fame  mother  have 
been  mentioned  in  a  former  fedion.  There  will  be  no  ufe  in  repeating 
the  ingenious  arguments  of  Ibnu  Abbas  in  fupport  of  his  diffent  on 
many  points  from  other  old  lawyers,  nor  the  folid  anfwers,  which  have 
been  given  to  his  objetlions  ;  but  a  ftory,  told  by  Sharif,  may  here  be 
repeated,  becaufe  it  conveys  an  idea  of  the  traditionary  Arabian  law, 
and  Ihovvs  from  what  fources  our  excellent  author  derived  his  do6lrine  : 

*  HuDHAiL  ufed  to  relate,  that  Abu  Musa,  being  confulted  on  the 

*  diftribution  of  an  heritage  among  a  daughter,  a  fon's  daughter^  and  a 
'  fijier,  anfwered,  the  firji  niuji  have  a  moiety  ;  the  fecond,  a  fixth  j  and 

*  the  third,  ivhat  remains  ;  but  "  Confult  Ibnu  Masuud,  added  he, 
•'■  and  apprize  me  of  his  anfwcr  :"  when  Ibnu  Masuud,  was  confulted, 
'  he  faid,  that  he  was  prefent,  when  Muhammed  himfelf  gave  the 

*  fame  decifion  ;'  and,  when  that  anfwer  was  reported  to  Abu  Musa, 
he  faid,  "  you  muft  put  no  qucftions  to  me,  as  long  as  that  illuftrious 
'*  lawyer  remains  with  you."  7.*  Although  the  different  rights  of  the 
mother  in  different  cafes  be  very  clearly  explained,  yet  her  title  to  a  third 
of  the  refidue  may  be  illuftrated  by  two  examples  :  firit,  if  Adhra  leave 
only  her  hufband  Wamik,  her  mother  Soada,  and  her  father  Mazin, 
half  of  her  eftate  goes  to  Wamik,  a  third  of  the  other  half,  or  a  fixth  of 
the  whole,  to  Soada,  and  the  remainder  to  Mazin  ;  but,  fecondly,  if 
Wamik  leave  only  his  wife  Adhra,  his  mother  Zaineb  and  his  fa- 
ther Lebi'd,  the  widow  takes  a  quarter  of  his  property,  while  Zaineb 
has  a  third,  and  Lebi'd  two  thirds,  of  the  remaining  three  quarters. 
8.  In  oiving  an  example  of  the  divilion  between  two  great  grand- 
mothers-j-,  we  may  anticipate  in  fome  degree  the  arithmetical  part  of 
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the  work,  which  will  be  found  extremely  clear  and  ingenious.     The 
pedigree  exhibited  by  Sharif  is  in  this  form: 

Father  Mother  Mother 

\  /  / 

Father  Mother 

\  / 

Father 

Now  the  paternal  grandmother's  mother,  and  the  mother  of  the  pa- 
ternal grandfather,  are  together  entitled  to  a  fixth,  and  the  paternal 
grandfather's  father  to  the  refidue,  of  the  eftate,  which  ought  by  the 
general  rule,  to  be  divided  mtojix  parts,  becaufe  fix  is  the  denominator 
of  the  fhare  j  but,  to  avoid  a  fradlion,  we  muft  obferve  the  proportion 
of  one,  or  the  fixth  part,  to  fwo,  or  the  number  of  perfons  entitled  to 
it ;  and,  fince  one  and  two  are  prime  to  each  other,  we  mufl:  multiply 
two  into  Jix,  and  the  produ6t  is  the  number  of  parts  into  which  the 
property  muft  be  divided  ;  fo  that  of  twelve  cows  or  horfes  the  o-reat 
grandfather  will  have  ten,  and  each  of  the  great  grandmothers,  one. 

The  great  grandfathers  are  called  anceftors  in  the  fecond,  and  their 
fathers,  anceftors  in  the  tMrd,  degree,  and  fo  forth  ;  and  it  muft  be 
remarked  that  in  thefe  tables  the  number  oi  female  anceftors,  who  in- 
herit with  the  males,  is  equal  to  the  number  of  fuch  degrees  :  thus  in 
the  following, 

F  M  M  M 

F  M  M       .  . 

F  M 

F 

VOL.  III.  4  D  there 
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there  are  three  great  great  grandmothers,  and  the  eftate  muft  be  divided 

ODD  ' 

into  eighteen  parts,  becaufe  one  and  three  are  prime  to  each  other.  We 
fuppofe  in  both  pedigrees,  that  the  higheft  line  only  are  left  by  the  de- 
ceafed  Amru  ;  for,  by  the  text,  the  neareji  female  ancejlor  excludes  the 
more  dijlant ;  and,  if  he  leave  his  father  Zuhair,  and  his  paternal 
grandmother  AzzA,  with  Laila  his  maternal  grandmother's  mother, 
Zuhair  takes  the  whole  inheritance  ;  for  he  excludes  AzzA,  and  (he, 
being  nearer  in  degree,  excludes  Laila. 

Let  us  conclude  the  fubje<fl  with  a  cafe  put  by  Sharif  in  illuftratlon 
of  the  pedigree  in  the  text :  ZUBAIDA  gave  her  daughter's  daughter 
Mayya  in  marriage  to  her  fon's  fon  Bashar,  and  the  young  pair  had 
a  fon  Amru,  who  acquired  an  eflate,  and  died:  now  Zubaida  was 
both  paternal  and  maternal  great  grandmother  of  Amru,  and  had,  there- 
fore, a  double  relation  to  him  ;  but  another  woman,  named  Zuhra,  had 
married  her  daughter  Solma  to  Fared,  who  was  the  fon  of  Zubaida, 
brother  of  Abla,  and  father  of  Bashar  ;  fo  that  Zuhra  was  Amru's 
paternal  grandmother's  mother,  and  had  only  a  fingle  relation  ;  as  it 
will  appear  by  the  following  arrangement  of  the  family: 

Zuhra  Zubaida 

I  ,    '      \ 

Solma  —  Fa  red  Abla 

I      / 

Bashar Mayya 

Amru 

The  cafe  of  a  triple  relation  will  be  no  lefs  evident  from  the  following 
pedigree : 

Zuhra 


THE  SIRA'JIYYAH.  571 

ZUHRA  ZUBAIDA 

/      I   \ 


SoLMA  — —  Fa'red       Abla         Zaineb 

/      I      I 

Bashar Mayya  Azza 


/ 


Amru       — Fatima 

Zaid 

For,  if  Amru,  whom  In  the  former  cafe  we  fuppofed  to  be  dead  with- 
out ifTue,  had  lived  and  married  his  coufin  Fatima,  by  whom  he  had 
a  fon  Zaid,  who  died  leaving  property,  Zubaida  would  have  a  triple 
relation  to  the  deceafed ;  firfl,  as  his  maternal  great  grandmother's 
mother ;  fecondly,  as  his  paternal  grandmother's  grandmother ;  and 
thirdly,  as  the  mother  of  his  paternal  great  grandfather;  but  Zuhra 
has  only  a  fmgle  relation  to  Zaid,  as  grandmother  of,  his  paternal 
grandfather  Bashar. 

In  both  thefe  cafes  a  Jixth  of  the  aflets  is  divided  equally  between  the 
two  female  anceftors,  by  the  opinion  of  Abu  Yusuf,  and,  according 
to  one  authority,  by  that  of  his  great  mafter  alfo  ;  but  his  fellow-ftudent 
MuHAMMED  (whofe  arguments,  and  the  anfwers  to  them,  it  is  needlefs 
to  add)  contended,  that  Zubaida  would  be  entitled  in  the  firfl  cafe  to 
two  thirds,  and,  in  the  fecond,  to  three  fourths,  of  xhzX  fixth  part,  ac- 
cording to  the  number  of  modes,  in  which  (he  was  related  to  Amru  or 
Zaid. 

No  comment  could  add  perfpicuity  to  the  chapter  on  refiduary  heirs*, 
until  we  come  to  the  cafes  of  inheritance  from  enfranchifed  Oaves'!-, 
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where  a  fliort  elucidation  of  the  text  appears  neceffary.     If  Amru  en- 
franchife  Nergis,  and  die,  leaving  a  fon  Becr,  and  a  daughter  Laila  ; 
then,  on  the  death  of  Nergis  without  refiduary  heirs  by  blood,  his  pro- 
perty goes  wholly  to  Becr,  and  Laila,  by  the  traditionary  rule,  takes 
nothing ;  but,  fuppofe  Laila  herfelf  to  manumit  her  black  flave  Su- 
SEN,  who  then  purchafes  a  Have  Misc,  and  gives  him  freedom;  and 
fuppofe  SusEN  firft,  and   Misc   afterwards,   to  die  without  refiduary 
heirs,  in  this  cafe  the  eftate  of  Misc  goes  to  Laila  ;  nor  would  there 
be  any  difference,  if  the  two  manumiffions  had  been  conditioned  to  pay  a 
certain  fum  of  money  at  a  certain  time.     The  cafe  of  a  manumiflioti 
promifed  on  the  death  of  the  miftrefs,  has  rather  more  difficulty ;  but 
an  example  will  make  it  clear  :  Laila  promlfes  Nergis,  that,  on  her 
death,  he  fhall  be  free  ;  but,  by  the  perfuafion  of  a  Chrijitan  friend, 
fhe  renounces  her  faith,  and  feeks  refuge  in  a  hoftilc  country  :  now  a 
believer  cannot  be  the  Jlave  of  mi  infidel;    and  the  Mohammedan  ]ndigc 
pronounces  accordingly,    that  Nergis   has  gained  his  freedom;  but 
Laila,  repenting  of  her  apoflafy,  returns  to  her  native  country  and  her 
former  belief;    after  which  Nergis  dies  without  heirs:   Laila  fuc- 
ceeds  as  refiduary  to  her  promifee,  as  fhe  would  have  fucceeded  to  a 
Have  of  Nergis  purchafed  after  the  decifion  of  the  judge,  if  afimilarpro- 
mife  of  manumiflion  at  his  death  had  been  made  by  the  mafter ;  and  if 
that  fecond  promifee  had  died  without  heirs  after  her  repentance  and 
return.     Should  Cafur,  a  flave  of  Laila,  marry,  with  her  content, 
Merjana,  the  freedwoman  of  Amru,  the  fon  of  that  couple  would 
be  born  free,  bccaufe,  in  refped  of  freedom  or  flavery,  a  child  has  the 
condition  of  its  mother,  and  he  bears  a  relation  to  Amru  her  manumittor ; 
but,  Ihould  Laila  give  Cafur  his  freedom,  he  would  draw  that  rela- 
tion from  Amru,  through  himfelf,  to  Laila,  fo  that  fhe  would  fuc- 
ceed  to  the  fon  of  Cafur  and  Merjana,  if  he  died  after  his  parents 
and  without  other  heirs  of  the  firlt  or  fecond  clafs :   the  cafe  would  be 

fimilar 
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fimilar,  if  Cafur  being  enfranchifed,  had  bought  a  flave  Misc,  and 
given  him  in  marriage  to  the  freed  woman  of  Zaid;  for,  if  the  iflue  of 
that  marriage  had  been  a  Ton,  born  free,  but  with  a  relation  to  Zaid, 
and  if  Cafur  had  then  given  Misc  his  Hberty,  he  vi'ould  have  drawn 
from  Zaid  the  relaion  of  his  freedman's  child,  and  transferred  it, 
through  himfelf,  to  Lai  la  his  former  miftrefs.  This  do6lrine  of  a 
relation  (as  the  Arabs  call  it)  firfl:  vejied  through  the  mother  and  thea 
devejled  ihrou^  the  father,  is  founded  on  a  decifion  of  Othman  in  the 
cafe  of  ZuBAiR  and  Rafi. 

We  had  occafion  before,  to  mention  the  difference  (according  to 
Abu  Yusuf)  between  the  father,  and  the  grandfather,  of  the  manu- 
mittor  in  regard  to  their  fucceflion,  with  his  f on,  to  the  property  of  a 
freedman ;  nor  can  any  thing  of  moment  be  added  here  ;  but  it  will  be 
proper  to  explain  at  large  the  concluding  cafe  in  the  chapter  of  ref~ 
duaries,  which  proves,  that  the  relation  of  enfranchifement  may  arife  by 
the  a£i  of  law  as  well  as  by  the  a6i  of  the  party.  Let  it  be  premifed, 
that  marriage  is  prohibited  between  kindred  of  two  clafles ;  firft,  be- 
tween all  thofe  in  afcending  or  defcending  lines  of  confanguinity,  who 
are  called  near ;  fecondly,  between  brothers  and  lifters,  and  their  iffue, 
or  between  nephews  or  nieces  and  aunts  or  uncles,  paternal  or  maternal, 
who  are  called  intermediate ;  but,  between  thofe  of  the  third,  or  dijlant, 
clafs,  as  the  firft  or  other  coufins,  there  is  no  prohibition  :  now,  if 
Amru  or  HiNDA  purchale  a  kinfwoman  or  kiniman  within  either  of 
the  prohibited  degrees,  the  flave  becomes  inftantly  free,  and  a  right  of 
fucceflion  vefl:s  in  the  purchafor,^  though  the  mafl:erfliip  began  and 
ended  in  one  moment.  Call  the  three  daughters  of  Hareth  a  flave, 
Zubaida,  Safiya,  Amina,  who  derived  freedom  from  their  mother, 
and  two  of  whom,  the  firft  and  third,  purchafe  Hareth  for  fifty  pieces 
of  gold  :  he  becomes  in  that  inflant  free ;  and,  if  he  die  leaving  pro- 
perty, two  thirds  of  it  go  to  his  three  daughters  as  their  legal  ftiares, 

and 
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and  the  refidue  belongs  to  the  two,  who  procured  hun  liberty  ;  three 
fifths  of  it  to  ZuBAiDA,  who  contributed  her  thirty^  and  two  fifths  to 
Amina,  who  added  her  twenty,  pieces.  To  arrange  the  diftributioii 
without  fradiotis,  begin  with  three,  the  denominator  of  the  legal  (hare : 
now  two,  its  numerator,  is  ■prime  to  the  number  of  fharers  ;  and  one  is 
prime  alfo  to  fi've,  the  number  of  refiduary  portions  ;  but  thirty  and 
twenty  arc  compofed  to  one  another,  fince  ten  meafures  thirty  by  three 
and  twenty  by  two;  and  ^^'^,  the  fum  of  thofe  tenths,  may  be  con- 
fidered  as  ftanding  in  the  place  of  the  number  of  refiduaries :  again, 
Jive  and  three  are  prime  to  each  other,  and  their  produft  is  fifteeny 
which,  being  multiplied  into  three,  the  firft- mentioned  denominator, 
producesj^r/y^^v,  the  number  of  equal  parcels,  into  which  Hareth's 
eflate  muft  be  divided  ;  fo  that  thirty,  or  two  thirds,  may  be  dillributed 
in  tens  to  the  three  daughters,  and  ffteen  or  the  refidue,  in  threes  to 
the  two,  who  redeemed  their  father;  Zubaida  taking  in  all  Jiineteen^ 
Ami^a  fixteen,  and  Safiya,  only  ten,  portions  of  the  inheritance. 
This  is  the  calculation  of  Sharif,  and  the  grounds  of  it  will  prefently 
appear  ;  but  the  operation  might  have  been  fhortened  thus:  multiply  the 
denominator  of  the  legal  Jl:are  into  the  number  of  Iharers,  and  then 
multiply  the  produd;  into  the  denominator  of  the  refiduary  portions. 

The  chapter  of  exclufion*  is  very  perfpicuous  ;  but  the  cafe  of  an 
unbelieving  heir  having  really  occurred  in  the  time  of  Ali,  we  may 
infert  it  as  a  monument  of  early  Arabian  jurifprudence.  Solma  had 
embraced  the  new  faith,  and  died,  leaving  her  hulband,  and  two  bro- 
thers by  the  fame  mother,  who  were  all  three  believers,  with  a  fin, 
who  continued  an  infidel:  on  a  difpute  concerning  the  inheritance, 
Ali  and  Zaid  gave  a  moiety  to  the  widower,  confidering  the  fon  as 
aftually  dead,  a  third  to  the  half-brothers,  and  the  reft  to  fuch  of  the 
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refiduaries  as  believed  in  the  Koran;  while  Ibnu'l  Masuud  infifted, 
that  the  fon  was  dead  as  to  the  right  of  inheriting,  but  alive  as  to  the 
power  of  excluding,  and  thought  that  he  drove  the  widower  from  a 
moiety  to  z  fourth  part  only  of  Solma's  efiiate;  but  the  former  opinion 
has  prevailed,  and  in  a  curious  book  (for  M'hich  there  mufl  have  been 
abundant  materials)  entitled  "The  Diffenfions  of  the  Learned^  it  is  ad- 
mitted, that,  by  univerfal  affent,  if  Amru  leave  a  father,  who  is 
either  a  flave  or  an  infidel,  and  a  paternal  grandfather,  who  is  both  free 
and  a  believer,  the  father  is  confidered  as  dead  in  law  to  all  purpoles, 
and  the  grandfather  is  heir  to  Amru. 

We  come  now  to  the  Arabian  method  of  afcertaining  the  fmallcft 
number  of  parcels,  into  which  an  eftate  can  be  divided,  fo  as  to  avoid 
fradions  in  the  legal  diftribution  of  it :  that  number  we  call  the  deno~ 
minator,  or  divifor,  of  the  ejiate,  though  the  Arabick  word  mean  literally 
the  place  of  coming  out ;  and  the  problem  is  eafily  folved  by  the  following 
rules  :  if  the  two  numbers  hi  queftion  be  prime,  multiply  one  of  them 
into  the  other  j  if  they  be  compofit  to  each  other,  multiply  the  meafure 
of  one  into  the  fecond,  and  the  produft  will  be  the  number  fought. 
The  whole  feftion*  is  as  clear  as  it  could  be  made  in  a  verbal  tranfla- 
tion  J  and  it  w^ould  be  fuperfluous  to  add  examples  of  all  the  cafes, 
which  muft  occur  to  every  one,  who  has  attentively  perufed  the  pre- 
ceding parts  of  the  work. 

A  cafe,  which  arofe  In  the  reign  of  Omar,  has  given  occafion  to 
fome  debate -j-:  Laila  died,  leaving  only  Amru  her  hulband.  Hind  A 
her  mother,  and  Abla  her  fifter  of  the  whole  blood.  Now  the  huf- 
band  and  fifter  were  each  entitled  to  a  moiety,  and  the  mother,  to  a 
third,  of  Laila's  pi-operty,  which,  by  the  rule  then  eftablifhed,  could 
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be  divided  into^;^  parts  only;  but  Abbas,  a  companion  of  Muhammed 
being  confulted  by  the  Caliph,  propofed,  that  the  regular  divifor  fliould 
be  fo  increafed,  that  of  eight  parts  Amru  and  Abla  might  each  take 
three,  and  Hinda  two.  The  fon  of  Abbas,  whofe  opinions  were  always 
rather  ingemous  than  folid,  was  prefent  at  the  decifion ;  but,  fearing 
the  bad  temper  of  the  Caliph,  fupprefled  at  that  time  his  own  fenti- 
ments:  he  thought,  that  the  Jijhr,  having  (as  we  have  feen)  a  weaker 
right,  fhould  bear  the  lofs,  becaufe,  where  different  rights  concur,  the 
weakeji  invariably  yields ;  and  he  faid,  that,  if  an  arithmetician  could 
number  the  fands,  yet  he  could  never  make  two  halves  and  a  third  equal 
to  a  whole  ;  but  his  opinion  has  never  been  adopted,  becaufe,  although 
the  Jijier  may  in  fome  cafes  be  removed  into  a  diftin6l  clafs  of  heirs, 
yet,  with  a  hufband  and  a  mother  of  the  deceafed,  her  fhare  is  fixed  by 
pofitive  law,  and  fhe  cannot  by  any  means  be  deprived  of  it ;  fo  that 
the  fhares  of  all  the  claimants  muft  be  diminiflied  in  exa£i  proportioti ; 
for  inftance,  if  the  property  had  been  twenty-four  pieces  of  gold,  the 
mother  would  claim  eight,  and  each  of  the  other  heirs,  twelve ;  now 
thofe  claims  cannot  all  be  fatisfied,  but  eight  is  to  twelve,  asjix  to  ninet 
which  will  be  the  refpedlive  fhares,  according  to  the  decifion  of  Abbas. 

Examples  of  the  divifor  fx  increafed  to  Jeven  and  to  nine,  or  of 
twelve  to  thirteen,  fifteen,  and  Jeventeen,  would  appear  equally  ingenious, 
but  would  fwell  this  commentary  to  an  immoderate  iize :  there  are 
two  decifions,  however,  deferving  particular  notice,  becaufe  they  were 
made  in  real  caufes,  and  have  been  univej-fally  approved.  Zubaida 
left  her  hufband  Adnan,  with  two  fifiers  of  the  whole  blood,  two  ffiers 
by  the  fame  mother  only,  and  the  mother  herfelf  j  whofe  legal  fhares,  in 
order  as  they  are  mentioned,  were  a  moiety,  two  thirds,  a  third,  and 
a  fixth :  it  was  impofTible,  therefore,  to  diftribute  them  out  of  thirty 
pieces,  for  inflance,  divided  into  >f  equal  parcels;  but  the  judge, 
named  Shuraih,  divided  the  whole  efiatc  into  ten  parcels,  each  con- 
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fifting  of  three  pieces,  and  allotted  them  to  the  claimants  in  the  pro- 
portion of  their  fhares ;  that  is,  to  the  hufband,  three  parcels,  to  the 
fifters  of  the  whole  blood,  four  j  to  the  half-fifters,  two  -,  and  to  the 
mother,  one\  affuring  Adnan,  who  at  firft  complained  of  the 
judgement,  that  Omar  had  made  a  limilar  decifion  ;  and  this  cafe 
acquired  celebrity  among  the  Arabs  by  the  name  of  ShuraihiyyA. 
The  next  cafe,  which  was  anfwered  at  once  by  Ali,  while  he  was 
haranguing  the  people  in  the  mimbar,  or  pulpit,  atCuFA,  is  fully  ftated 
in  the  text :  the  fhare  of  the  widow  was,  regularly,  an  eighth  ;  that  of 
the  daughters,  two  thirds ;  and  that  of  each  parent,  a  fixth,  all  which 
cannot  be  diftributcd  out  of  twenty-four  parcels  ;  but  Ali  pronounced, 
that  the  property  of  the  deceafed  Ihould  be  divided  into  twenty-feven 
equal  parts,  of  which  the  widow  (hould  have  three ;  the  daughters, 
fixteen  ;  and  the  two  parents,  eight.  It  is  recorded,  that,  when  the 
perfon,  who  confulted  Ali,  was  much  diffatisfied  with  his  anfwer,  and 
afked  whether  the  widow  was  not  legally  entitled  to  an  eighth^  the  Caliph 
faid  rapidly,  "  it  is  become  a  ninth ^'  and  proceeded  in  his  harangue 
with  his  ufual  eloquence. 

The  arithmetical  part  of  the  Sirdjiyya*  is  very  fimple,  and  may  be 
found  in  the  firft  pages  of  all  our  elementary  books  ;  but  the  difference 
of  the  Arabian  idiom  occafions  a  little  obfcurity.  The  chapter  on 
primes  and  meafures  is  founded  on  a  fimple  analyfis :  when  two  num- 
bers are  compared,  they  are  either  equal  or  unequal ;  if  unequal,  either 
the  fmaller  is  an  aliquot  part  of  the  greater,  or  they  have  a  common 
meafure,  which  muft  either  be  unit  alone,  or  fome  number,  which  the 
Arabs  define  a  multitude  compofed  of  units.  When  the  greatefi:  common 
meafure  is  found  by  the  rule,  they  confider  the  two  numbers  as  agreeing 
in  a  fra6lion,  which  has  that  common  meafure  for  its  denominator  and 
unit  for  its  numerator  ;  but  the  nature  of  the  Arabick  language  makes 
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it  impoffible  to  exprefs  in  a  fingle  word  the  fradtlons  lefs  than  a  tenth  : 
thus  twenty-feven  and  twenty-four  agree,  as  they  exprefs  it,  in  a  third ; 
and  a  third  of  each  number  is  called  its  ijoafky  or  meafure,  as  nine  of 
twenty-feven,  and  eight  of  twenty-four.  After  this  explanation  of  the 
word,  which  is  tranflated  the  meafure^  there  will  be  no  difficulty  in  the 
following;  cafes. 

I.  *  Amru  leaves  only  his  father  and  mother  and  ten  daughters  : 
now,  by  the  rule,  his  eftate  fhould  be  divided  into^^r  parts,  becaufe  the 
fhare  of  each  parent  is  ^.Jixth,  and  that  of  all  the  daughters  two  thirds; 
but  four  parts  cannot  be  diftributed,  without  a  frad;ion,  among  ten 
perfons  ;  for  which  reafon  we  mufl  multiply 7?u^,  which  is  the  meafure 
of  ten,  mVoJix,  which  is  the  firft  number  of  parcels,  and  the  produft 
thirty  is  the  number  of  lots,  into  which  the  property  of  Amru  mufl 
in  fa6l  be  divided  ;  each  of  his  parents  taking  ^-u^  lots,  and  each  of  his 
daughters  two. 

II.  Hind  A  leaves  her  hufband,  both  her  parents,  and  fix  daughters; 
whofe  legal  (hares  are  a  fourth,  two  fxths,  and  two  thirds,  of  the  in- 
heritance :  now  the  regular  denominator  of  the  lots  would  be  twelve, 
but  it  is  raifed  \.o  fifteen ;  and  fince  eight  parcels  cannot  be  diftributed 
equally  among  fix  daughters,  the  meafure  of  fix,  or  three,  is  multiplied 
by  fifteen  ;  fo  that  oi  forty-five  lots  nine  may  go  to  the  hufband,  twelve 
to  the  parents,  and  twenty  four  to  the  daughters,  in  exa6t  proportion  to 
their  firfl  diflributive  fhares. 

It  will  be  very  eafy  to  apply  the  remaining  rules  to  all  the  other 
examples  given  by  Siraj'uddin-|- ;  but  fmce,  in  the  two  lafl  cafes, 
which  are  not  likely  to  occur,  the  inheritance  muft  be  divided  into 
4320  and  5040  parcels,  the  calculation,   after  the  Arabian  mode,  in 
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words  at  length,  would  be  infufferably  tedious,  and  the  reader  may 
make  it  in  figures  with  little  or  no  trouble.  The  latter  of  thofe  two 
cafes  *  is,  however,  fubjoined ;  becaufe  it  will  fully  explain  the  fedion, 
m  which  no  examples  are  given.  Saad  leaves  two  wives,  ^x  female 
anceftors,  capable  of  inheriting  together,  ten  daughters,  and  Jeven  pa- 
ternal uncles,  whofe  (hares  of  twenty-four  (the  rooty  as  they  call  it,  of 
this  cafe)  are  three,  four,  fxteen,  and  one ;  for  the  uncles  can  only 
take  what  the  others  leave.  Now  by  obferving  the  primes  and  mea- 
fures,  and  working  according  to  the  rule,  we  come  to  210,  which 
muft  be  multiplied  by  twenty  four,  and  the  produft  gives  the  fmallefl: 

A 

number  of  parcels,  into  which  Saad's  eftate  can  be  duly  divided  :  the 
produds  of  that  multiplicand  (2lo)  by  3,  4,  l6,  give  03O,  840,  330o, 
which  are  the  allotments  of  the  wives,  female  ancejlors,  and  daughters  ; 
and  the  allotment  of  each  fliarer  appears  at  once  from  the  following 
proportions  : 


Fer/ons. 

Firjl  Shares. 

MuLTIPirCAND. 

Shares  of  each 

2 

:           3 

:           210           : 

531. 

6 

:           4 

::           210           : 

140. 

10 

:         10 

::           210           : 

33(5. 

The  laft  a£l  of  the  Mufelman  judge  is  to  make  an  a6lual  divifion  of 
the  ftatei" ;  and  we  willluppofe  that  Laila,  in  the  cafe  anfwered  by 
Abbas,  had  left  Zaineb  and  Abla,  two  lifters  of  the  whole  blood, 
with  Amru,  her  hufband,  and  Hind  a,  her  mother  ;  and  that  her  pro- 
perty amounted  only  to  twenty-five  gold  mohrs :  now  the  root  of  the  cafe 
is  increafed,  as  we  have  feen,  from  fix  to  eight,  which  is  prime  to 
twenty-five;  and  the  produdts  oi  two,  the  {hare  of  each  fifter,  Qi  three, 
the  fliareof  the  hufband,  and  of  one,  the  fliare  of  the  mother,  multiplied 
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by  the  number  of  gold  tnohrs,  are  50,  J 5^  and  25,  which,  divided  by 
eight,  give  the  following  (hares  :    to  each  fifter,  6  mohrs,  4  rupees ;  to 
Amru,  9  fn.  Or.;   to  Hinda,  3  m.  2  r.     Had  Laila's  eftate  been 
^ty  gold  mohrsy  the  diftribution  would  have  been  thus : 

M.      R. 

ZaiNEB, 12,  8. 

Abla,           12,  8. 

Amru,        18,  12. 

Hinda, 6,  4. 

It  feems  needlefs  to  give  examples  of  the  fimple  rules  for  afcertaining 
the  dividends  of  each  c/afs  ;  but  the  paflage  concerning  creditors,  at  the 
clofe  of  the  chapter,  is  made  obfcure  by  extreme  brevity,  and  requires 
a  fhort  illuftration.  Suppofe  the  aflets  of  Amru  to  be  nine  pieces  of 
gold  J  his  debts,  Ji've  pieces  to  Saad,  and  ten  to  Ahmed  ;  here  the 
aggregate  of  the  dichts,  Jifteen,  is  compofit  to  nine,  and  their  meafures  are 
Jive,  and  three ;   fo  that,  by  the  rule  before-mentioned  of  diftribution 

A 

among  heirs,  Ahmed  will  receive  ^x,  and  Saad,  three  pieces;  but, 
had  the  debtor  left  thirteen,  which  would  have  been  prime  to  the 
amount  of  both  debts,  then  ffteen,  {landing  in  the  place  of  the  verifica- 
tion, as  they  call  it,  mufl  be  the  divifor  of  the  feveral  products,  arifing 
from  the  multiplication  oi  ten  ^.wd^  Jive  into  thirteen,  and  the  quotients 

A 

8t  and  4t  will  be  the  refpe<Sl:ive  dividends  of  Ahmed  and  Saad. 

The  practice  oiJubtraSlion^  arofe  from  the  cafe  of  Abdur'rahman 

and  his  four  wives,  decided  in  the  reign  of  Othman  ;  and  the  fedlion 
concerning  it  will  be  made  clear  by  a  fuller  explanation  of  the  example 
in  the  text.     We  have  feen,  that  the  widower  is  entitled  to  a  moiety., 
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the  mother  to  a  third,  and  the  uncle,  to  the  rejidue;  ib  that,  if  Laila's 
eftate  be  divided  mX.oJix  parcels,  the  diftribution  may  be  made  without 
a  fraftion  :  but  if  the  widower  agree  to  keep  the  mahr,  or  nuptial  pre- 
fent  to  his  wife,  which  he  had  never  actually  paid,  inftead  of  his  three 
Jixths  of  the  whole,  the  remainder,  after  dedudiug  the  mahr,  muft  be 
divided  into  three  parts,  of  which  the  mother  will  have  two,  and  the 
uncle,  one.  So,  if  the  mother  agree  to  take  a  jewel,  or  other  fpeclfick 
thing,  in  lieu  of  her  two  Jixths ;  or  the  uncle,  a  flave  or  a  carriage,  in 
the  place  of  his  Jixth  part,  the  remainder,  which,  would  be  four  parts 
in  the  firft  cafe,  and^fi;^  in  the  fecond,  muft  go  to  the  other  claimants 
in  proportion  to  their  fhares.  Again ;  if  Amru  leave  his  mother 
Fatima,  two  fifters  by  the  fame  mother,  Latifa  and  Solma,  and 
the  fon  of  a  paternal  uncle,  Selim  ;  here  alfo  the  inheritance  muft  be 
divided,  by  the  rule,  \wX.o  Jix  parts  :  now,  if  the  deceafed  left  a  female 
flave  and  thirty  gold  mohrs,  and,  if  Solma  confented  to  keep  the  flave 
inftead  of  her  legal  fliare,  or  3.  Jixth,  the  remainder  of  the  property 
muft  then  be  divided  into^i;^  parcels,  fix  gold  mohrs  in  each,  of  which 
Fatima  and  Latifa  muft  receive  each  one  parcel,  and  Selim,  the 
three  parcels,  which  remain.  It  is  obvious,  that,  if  the  firft  calculation 
were  made,  in  the  preceding  cafes,  on  a  fuppofition,  that  the  taker  of 
the  fpecifick  thing  was  dead  or  incapable  of  inheriting,  there  would 
be  either  a  defe£}  or  an  excefs  in  fome  of  the  allotments  to  the  other 
claimants. 

There  is  no  difficulty  in  the  chapter  on  the  return*,  except  what 
arifes  from  the  Arabick  idiom,  to  which  the  reader  is  probably  by  this 
time  habituated ;  but  it  is  neceifary  to  remark,  that,  although,  by  the 
letter  of  the  Koran  and  the  ftrifl  rules  of  law,  no  return  can  be  made 
to  the  widower  or  widow,  yet  an  equitable  pradice  has  prevailed,  in 
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modern  times,  of  returning  to  them  on  failure  of  fiarers  by  blood  and  of 
diftant  kindred.  The  laft  cafe  in  the  chapter  can  rarely  occur  ;  and  the 
refult  of  the  calculation  (which  fills  ten  pages  in  the  Perjian  work 
of  Maulavi  Kasim)  is,  that,  of  1440  parcels,  the  four  widows  take 
(30x5=)  180;  the  nine  daughters  (36x28=)  1008;  and  the  y/x 
female  anceftors  (3(3x7=)  252  ;  fo  that  45  parts  go  to  each  ividoWy 
1 12  to  each  daughter,  and  42  to  fSich  female  ancejior. 

The  rights  of  the  paternal  grandfather  have  been  more  difputcd  than 
any  other  point  of  Arabian  law .;  no  fewer  than  feventy  contradidlory 
decifions  having  been  made  concerning  them  in  the  reign  of  Omar  ; 
but  the  difpute  is  now  fettled  among  the  Sunnis  according  to  the  opinion 
of  Abu  Hanifa  ;  and  the  chapter  on  divifion  feems  to  have  been  inferted 
merely  from  refpeft  to  Abu  Yusuf  and  Muhammed,  who  diffented  on 
this  point  from  their  mafher*  :  it  is  one  of  the  cleareft  chapters  in  the 
Sirdjiyyahy  and  will  be  ufeful  to  us,  if  the  queftion  fhould  arife  in  a  family 
of  Shidhsy  who  follow,  no  doubt,  the  opinions  of  Ali  and  Zaid.  The 
cafe  called  acdariyya^  which  was  decided  by  the  fon  of  Thabit,  and 
has  acquired  fuch  celebrity  in  Irak,  that  it  is  diftinguifhed  among  the 
lawyers  of  that  country  by  the  epithet  of  algharra,  or  the  luminous,  is 
a  perfpicuous  example  of  the  grandfather's  divifion  in  a  double  ratio  with 
the  fifter :  the  conje61ure,  formerly  hazarded  by  myfelf,  that  it  was 
named  acdariyya,  becaufe  the  rules  of  inheritance  are  difiurbed  by  it  in 
favour  of  the  grandfather,  had  occurred,  I  fee,  to  fome  Arabs,  and  is 
mentioned  by  Sharif  without  difapprobation. 

It  will  be  neceflary  to  illuftrate  by  examples  the  chapter  on  fucceffion 
to  vejied  hereditary  interejls  -|- :  and,  firft,  we  may  fuppofe,  that  Zaid 
had  two  wives,  named  Zaineb  and  Latifa,  and  that  Zaineb  died 
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pofTefled  of  feparate  property,  leaving  her  huiband,  her  mother  Zuhra, 
and  HiNDA,  her  daughter  by  a  former  hufband :  now  the  legal  fhares, 
in  order  as  the  fharers  ai  e  named,  would  be  a  fourth,  a  Jixth,  and  a 
moiety ;  fo  that  regularly  the  eftate  fhould  be  divided  into  twelve  parts, 
but  it  is  here  divided  into  four,  becaufe  there  muft  be  a  return  to 
Zuhra  and  Hinda,  in  the  proportion  of  their  (hares,  that  is  as  one  to 
three  ;  but,  when  Zaid  has  taken  his  fourth,  the  three  fourths,  which 
remain,  cannot  be  diftributed  in  that  proportion  ;  and,  fince  three  and 
four  are  prime  to  each  other,  we  therefore  multiply yo?/r,  confidered  as 
the  number  of  perfons  entitled  to  a  return,  'n\X.o  four,  the  denominator 
of  the  hufband's  Jhare,  and  the  fquare  number  anfwers  the  purpofe  of 
integral  diftribution  ;  for  oifxteen  parcels  Zaid  will  be  entitled  iofour^ 
Zuhra  to  three,  and  Hinda  to  nine. 

Suppofe  next,  that  Zaid  himfelf  dies,  before  any  diftribution  adlually 
made,  leaving  only  Latifa  before-mentioned,  his  mother  Basira, 
and  his  father  Abid  :  htrejbur  parts  of  the  former  inheritance  having 
vefted  in  him,  the  diftribution  is  eafy  ;  one  part  going  to  Latifa,  as 
her  fourth,  one  alfo  to  Basira,  as  her  third  of  the  ref due,  and  two  parts 
to  Abid  ;  in  exaft  proportion  to  their  feveral  claims  on  his  own  eftate. 

Thirdly,  fuppofe  Hinda  to  die  before  any  aftual  diftribution,  leaving 
the  before-named  Zuhra,  her  grandmother,  Zubaida  her  daughter, 
and  two  fons,  Hatif  and  Bashar  :  now  flie  had  a  vejied  intereji  in 
nine  parts  out  of  xhefxteen,  and,  her  own  eftate  being  divifible  into^^Ar 
parts,  we  obferve,  that  nine  andjf;c  are  compofit  to  each  other,  or 
agree,  as  the  Arabian  phrafe  is,  in  a  third',  fb  that  a  third  of  fix,  or 
two,  muft  be  multiplied  into  fixteen,  and  the  produ6l  thirty-two  will  be 
the  denominator  for  both  cafes  j  for  of  thirty-two  parts  nine  will  veft  in 
Zuhra  (fix  as  mother  to  Zaineb,  and  three  as  grandmother  to  Hinda), 
twehe  in  the  two  fons,  three  in  Zubaida,  and  eight  in  Zaid's  repre- 
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fentatives ;  fincc,  to  afcertaiii  the  fhare  of  each  individual,  the  juft- 
mentioned  fhares  out  oi Jixteen  muft  be  multiplied  by  two,  and  thofe 
out  oi/ix,  by  three^  which  is  here  called  the  meafure  of  Hinda's  veiled 
intereft. 

Let  us  fourthly  fuppofe,  that  Zuhra  alfo  dies  before  any  diftribution, 

'^  It 

leavinsr  her  hulhand  Caab,    and   two  brothers   Calib    and  Tarif. 

Now  her  own  eftate  is  arranged  by  four,  the  hufband  taking  a  moiety, 
and  each  of  the  refiduaries  one  fourth  j  but  four  and  nine  are  prinie 
to  each  other  ;  and  four,  therefore,  multiplied  by  thirty-two,  produces 
an  hundred  and  twenty-eight,  the  denominator  of  both  cafes :  we  muft 
then  multiply  hy  four  the  fhares  out  of  thirty-two,  and  by  nine  the 
ihares  out  oifour,  and  the  produds  will  be  lots  of  the  feveral  claimants  ; 
eight  parcels  going  to  l^f^Ti?A,fxteen  to  Abid,  eight  to  Basi^a,  forty- 
eight  in  moieties  to  Hatif  and  Bashar,  twelve  to  Zubaida,  eighteen 
to  Caab,  and  eighteen  m  moieties  to  Calib  and  Tarif. 

We  need  only  add,  that,  although  the  conclufion  of  the  chapter 
before  us  be  obfcured  by  its  extreme  concifenefs,  yet  it  plainly  means, 
that,  "  when  any  number  of  heirs  die  fucceffively  before  the  diftribu- 
*'  tion,  i^thcjhares  vejied  in  the  lafl  deceafed  do  not  quadrate  with  the 
"  arrangement  of  his  own  eflate,  we  muft  confider  all  thofe,  who  died 
"  before  him,  as  one  deceafed  heir,  and  himfelf  as  the  fecond,  and  then 
*•  work  by  the  preceding  rules  :"  to  give  more  examples  would  be  very 
eafy,  but  the  reader  would  find  them  infupportably  tedious. 

All  controverfies  on  the  claims  of  the  next  of  kin,  who  are  neither 
fiarers  nor  refiduaries,  are  now  at  an  end  * ;  for  it  feems  to  be  fettled, 
that  they  fucceed  according  to  the  order  prefcribed  in  our  text. 
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I.  Oil  the  firfi  clafs  of  diftant  kindred  the  dodrine  of  Aru  Yusuf 
has  far  more  fimplicity  than  that  of  Muhammed,  in  which  there  is  an 
appearance  of  intricacy ;  but  an  attentive  reader  will  find  no  difficulty 
in  the  cafe  reduced  to  the  form  of  a  table,  in  which  the  loweft  of  the 
fix  ranks  are  fuppofod  to  be  the  claimants  of  Amru's  eftate*:  he  will 
fee,  that  Abu  Yusuf  would  divide  that  eflate  \x\to  Jifteen  parts,  giving 
vne  to  each  of  the  female,  and  tivo,  by  the  rule  in  the  Koran,  to  each 
of  the  male,  defcendants ;  but  that  Muhammed  would  arrange  it  in 

Jixty  parcels,  twenty-four  of  which  would  go  to  the  reprefentatives  of 
the  three  fons,  and  thirty-fix  to  thofe  of  the  nine  daughters ;  due  regard 
being  paid  to  the  double  portion  of  the  male  defcendants,  fo  as  to  bring 
the  fhares  of  the  twelve  claimants  to  the  following  order  from  the  left 
hand,  twelve,  eight,  four',  Jiine,  three,  fx-,  fix,  two,  four -,  three,  twOy 
one.  The  corrednefs  of  this  method  has,  it  feems,  obtained  it  a  pre- 
ference over  that  of  Abu  Yusuf,  whofe  pradice,  however,  is  followed, 
on  account  of  its  facility,  in  Bokhara  and  fome  other  places ;  although 
of  the  two  different  traditions  from  Abu  Hanifa,  that  reported  by  Mu- 
hammed be  the  more  publickly  known  and  the  more  generally  believed. 

The  reader  would  be  unneceflarily  fatigued,  if  we  were  to  exhibit 
every  ftep  of  the  arithmetical  procefs,  by  which  the  eftate  of  Amru 
muft  be  diftributed,  according  to  the  opinion  of  Muhammed,  between 
his  great  grandfon  by  females  only,  and  his  two  great  granddaughters^ 
who  have  the  advantage  of  a  male  in  the  line  of  defcent-f-;  nor  does 
the  fedlion  concerning  the  difference  oi  fides  require  elucidation. 

II.  On  thtfecond  clafs,  or  the  grandfathers  znd.  grandmothers,  who  arc 
excluded  from  Jhares,  we  need  only  fum  up  the  dodrine  of  our  author 
ill  the  words  of  Sharif  : — "  The  degrees  in  this  cafe  are  either  equal  or 
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*'  unequal ;  if  unequal,  the  nearer  is  preferred  ;  if  equal,  the  preference- 
*'  is  given  to  the  perfon  claiming  through  aJJjarer ;  if  there  be  an  equality- 
*'  in  that  refpedl,  the  Jides  muft  be  the  fame  or  different ;  if  different, 
*'  the  diffribution  muft  be  made  in  thirds,  the  paternal  fide  having  a 
**  double  allotment;  li  the  fame,  xhcfexes  of  the  roots,  or  anceftors,  muft 
*'  agree,  or  not ;  if  they  agree,  the  eftate  muft  be  diftributed  according 
'♦  to  the  perfons  of  the  branches,  or  claimants;  if  not,  according  to  the 
*^  Jirji  rank  that  differs,  as  in  the  preceding  clafs*." 

III.  There  feems  no  difficulty  in  the  chapter -|-  on  the  third  clafs  of 
diftant  kindred  ;  but  it  muft  be  remarked,  that  although  the  brothers 
and  lifters  by  the  fame  mother  only  take  equally,  according  to  the  Koran, 
without  any  diftindion  of  fex,  yet  that  exception  to  the  general  rule  by- 
no  means  extends  to  the  ijiie  of  fuch  brothers  and  fifters. 

IV.  Although  the  claims  of  uncles  and  aunts,  in  three  cafes,  be  clearly 
explained  in  the  text  %,  yet  it  may  not  be  improper,  to  fubjoin  an  ex.- 
ample  from  the  commentary  of  Maulavi  Kasim,  which  the  following 
pedigree  will  make  more  intelligible  than  his  dry  ftate  of  the  cafe  : 

HiNDA  —  Amru  •—  Suhna  ( — Suhail)  —  Umar 


Lebi'd 


Zaineb 


Azza     Becr 
* 


Zaid. 


Amru,  having  had  by  Hinda  a  fon,  named  Lebid,  married  Sulma, 
by  whom  he  had  a  daughter,  named  Zaineb  :  after  Amru's  death, 
SuLMA  married  Suhail,  to  whom  Ihe  produced  Azza,  and  after  hi^ 
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death,  fhe  married  Umar,  by  whom  flic  became  the  mother  of  Becr: 
now  Zaid  was  the  fon  of  Lebid  and  Azza  ;  and  he  died,  leaving  no 
heirs  but  Becr  the  brother,  by  xht  fame  mother,  of  his  mother  Azza, 
and  Zaineb,  who  was  his  ^^/t-r/z^/ aunt  by  \hQ  fame  father  Amru,  and 
his  maternal  Viwnt  by  \hc  fame  fnothcr  Sulma.  In  this  cafe,  the  pro- 
perty of  Zaid  muft  be  divided  into  nine  parcels,  of  which  the  paternal 
aunt  will  have  ttvo  thirds ;  and  the  remaining  third  will  so  to  the  ma- 
ternal  uncle  and  aunt  in  the  ratio  oi  tivo  to  one ;  fo  that  Zaineb,  in  her 
two  charaders,  will  be  entitled  to  feven  ninths. 

There  feems  no  neceflity  to  expatiate  on  the  children  of  uncles 
itnd  aunts ^  or  on  the  coufins,  as  we  fliould  call  them,  in  different  de- 
grees*; becaufe  the  text  will  be  fufficiently  perfpicuous  to  thofe,  who 
perfedlly  luiderftand  the  preceding  fed:ions  :  but,  fince  a  curious  cale 
is  put  by  Sharif,  I  am  unwilling  to  fupprefs  it;  efpccially  as  it  will 
throw  light  on  the  whole  fubje6l  before  us.  The  father  of  Amru  had  a 
brother,  Zaid,  and  two  lifters,  Zaineb  and  Aaisha,  by  the  fame 
father  only  :  his  mother  alfo  had  a  brother,  Hareth,  and  two  fiflers 
by  the  fame  father,  named  Hinda  and  Asima:  firft,  his  father  and 
mother  died;   then,  all  his  uncles  and  aunts,  leaving  the  following  ifTue: 


o 


Zaid  left  two  daughter's  daughters,  who  were  alfo  the  daughters  of 
Zaineb's  fons ;  Aisha,  two  fons  of  her  daughter;  Hareth,  two 
daughter's  fons,  who  were  alfo  the  fons  of  the  fon  of  Hinda;  and 
Asima,  two  daughter's  daughters;  as  in  this  pedigree: 

Zaid.     Zaineb.     Aa'isha.     Ha'reth.     Hinda.     Asima* 
D.  S.  D.  D.  S.  D. 


D.  D.  S.  S.  S.  S.  D.  D. 


Amru 
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Amru  himfelf  afterwards  died,  with  no  heirs  but  the  grandchildren 
of  his  uncles  and  aunts:  In  this  cafe  Abu  Yusuf  would  have  divided 
the  inheritance  into  thirty  parts ;  twenty  for  the  paternal  fide ;  that  is. 
Jive  for  each  of  the  fons,  and  as  many  for  each  of  the  daughters,  who 
have  a  double  relation  ;  and  ten  for  the  maternal  fide,  ov  four  for  each 
of  the  fons,  who  are  doubly  related,  and  one  for  each  of  the  daughters  : 
but  Mohammed,  having  divided  Amru's  eftate  into  thirty-fix  allot- 
ments, would  have  given  twenty-four  to  the  paternal,  and  twelve  to  the 
maternal  fide;  that  is,  fx  to  each  of  Zaid's  granddaughters,  as  fuch, 
Vii\A  four  to  each  of  them,  as  granddaughters  of  Zaineb  ;  two  to  each 
of  Aaisha's  grandfons  ;  three  to  each  grandfon  of  Hareth,  as  fuch  ; 
and  two  more  to  each  of  them,  as  grandfons  of  Hinda  ;  while  one  thirty^ 
Jixih  part  would  have  gone  to  each  of  Asima's  female  defcendants. 
The  reafon  of  thefe  different  diftributions  will  appear  from  what  has 
preceded ;  but  the  arithmetical  proceffes  would  fill  many  pages,  and 
would  be  thought,  I  am  perfuaded,  unneceflarily  prolix. 

On  the  chapter  concerning  hermaphrodites*,  I  (hall  make  no  par- 
ticular obfervation ;  fmce  monftrous  births  are,  I  truft,  extremely  rare 
in  all  countries,  and  the  fubjeft  is  too  (hocking  to  be  difcuffed  without 
aftual  necefTity ;  nor  will  it  anfwer,  I  imagine,  any  ufeful  purpofe  to 
relate  the  old  Arabia?!  flories,  and  flrange  opinions  of  fome  lawyers,  con- 
cerning the  longeft  poflible  time  of  geftation-f-  ;  which  is  now  limited,  on 
the  authority  of  Aaisha,  one  of  Mohammed's  wives,  to  two  years ; 
and,  though  the  Mifelmans  have  traditionary  accounts  of  three,  four, 
or  even  five  children  produced  at  one  birth,  yet  the  pra61icc,  we  find, 
is  to  referve  the  fhare  of  one  fon  j  or  that  of  one  daughter,  if,  on  fiip- 
pofition  of  her  birth,  the  fum  referved  would  be  larger ;{:.  The  pra61:ice 
of  refervation  for  the  unborn  child  is  well  explained  by  the  cafe  in  the 
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text,  to  which  wc  may  now  proceed,  fince  the  reft  of  the  chapter  needs 
no  illuftration  ;  unlefs  it  be  neceffary  to  inform  the  reader,  that  a  widow 
ought  by  law  to  abftain  for  a  certain  time  after  her  hufband's  death, 
from  the  carefTcs  of  any  other  man  ;  and,  if  fhe  freely  confefs  that  fhe 
has  not  abftained,  it  cannot  be  certain,  that  her  hufband  was  the  father 
of  a  child  born  more  than  fix  months  after  his  death.  Let  us  then  fup- 
pofe  Amru  to  die,  leaving  a  daughter  Zaineb,  his  mother  Asuma, 
his  father  Lebid,  and  his  wife  Hind  A  enfeint*.  So  that,  if  a  male 
child  be  born,  Amru's  ellate  ought  regularly  to  be  divided  into  twenty- 
Jour  parts,  but,  on  the  birth  of  a  female,  into  twenty-feven ;  becaufe,  in 
the  firft  cafe,  the  fiares  are  an  eighth,  for  the  widow,  and  a  Jixth  for 
each  of  the  parents;  but,  in  the  fecond,  befides  the  fhares  juft  men- 
tioned, the  daughters  would  have  two-thirds  between  them,  and  it 
would  be  the  cafe  of  Mimberiyya-\-.  Now  three  is  the  common  mcafure 
of  twenty-four  and  twenty-feven,  and  the  feveral  meafures  of  thofe  num- 
bers are  eight  and  nine,  either  of  which,  multiplied  into  the  other  whole 
number,  gives  two  hundred  and  fxteen  for  the  produdt ;  and  that,  ac- 
cording to  what  has  preceded,  is  the  number  of  fhares  into  which  the 
inheritance  muft  be  adtually  divided.  In  the  firft  cafe  Hind  A  would 
have  twenty-feven  ftiares  j  Lebid  and  Asuma,  each  thirty-fx  %  the 
pofthumous  fony^w«/y-^i^/6/,  and  Zaineb,  his  fifter,  thirty-nine-,  but, 
in  the  fecond,  the  widow  would  have  twenty-four  ;  and  each  of  the  pa- 
rents, thirty-two  ;  while  the  pofthumous  daughter  and  her  fifter  would 
divide  the  remainder  between  them,  each  taking  fixty-foiir  fliares. 
Shouldyoz^r  pofthumous  fons  be  born,  ninety-nine  fhares  would  go  to  the 
^widow  and  both  parents ;  while  the  remainder  would  be  divided  among 
the  children  by  the  rule  before  mentioned,  Zaineb  receiving  thirteen 
parts,  and  each  of  her  brothers,  twenty-fix ;  but,  in  the  cafe  of  a  mif- 
carriage,  the  daughter  would  be  entitled  to  a  hundred  and  eight  parts, 
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or  a  moiety  of  the  whole  eflate,  and  the  nine  parts  remaining  would 
go  to  Lebid  as  refiduary  heir. 

The  time,  at  which  an  abfent  perfon  is  prefumed  in  law  to  be  dead, 
has  varied,  we  fee,  in  different  ages*;  but  the  modern  praftice  I  under- 
fland  to  be  this :  if  Zaid  has  been  fo  long  abfent,  that  no  man  can  tell 
whether  he  be  dead  or  alive,  and  lifevetzty  years  have  elapfed  from  the 
day  of  his  birth,  he  is  prefumed  to  be  dead,  as  to  his  oivn  property, 
from  the  end  of  that  term,  but,  as  to  his  hereditary  claims  on  the  pro- 
perty of  another,  from  the  day  of  his  abfence  j  fo  that,  in  the  firll  cafe, 
no  perfon,  dying  within  the  feventy  years,  could  have  inherited  any  part 
of  his  eftate  ;  nor,  in  the  fecond,  could  he  inherit  from  any  one,  who 
died  after  the  day,  when  he  firft  was  miffed.  Though  the  arrangement 
of  an  inheritance,  on  which  an  abfent  perfon  may  have  a  claim,  be  fuf- 
ficiently  clear  from  what  has  juft  preceded,  yet  a  feigned  cafe  in  illuftra- 
tion  of  it  will  not,  perhaps,  be  thought  wholly  fuperfluous.  If  Hind  A 
then  die  at  Murfiedabdd,  leaving  Amru  her  hulband,  with  two  fiflers 
of  the  whole  blood,  Nadira  and  Sacina,  all  refiding  in  that  city, 
and  a  whole  brother  Zaid,  who  has  long  been  abfent  and  unheard  of, 
we  muff  confider  what  effe6l  his  life  or  his  death  would  have  on  the  in- 
heritance :  if  he  be  dead,  Amru  mufl  have  a  moiety  of  the  eflate,  and 
the  fifters  two  thirds  between  them  ;  and,  if  he  be  living,  the  widower 
will  ftill  have  a  right  to  his  half,  but  Zaid  will  take  twice  as  much  as 
either  of  the  fiffers.  Now,  on  the  firft  fuppofition,  the  affets  of  Hind  a 
muft  be  divided,  as  we  have  fliown,  into /even  fhares,  of  which  Amru 
muft  have  three,  and  each  of  the  fillers,  two;  but,  on  the  fecond,  into 
eight  parts,  four  of  which  go  the  hufband,  and  two  to  the  brother,  while 
Nadira  and  Sacina  can  only  have  one  a  piece  ;  fo  that  the  widower  has 
ill!  interefl  in  fuppofing  Zaid  alive,  and  the  fiflers,  in  fuppofing  him 
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dead :  ffty-fix^  therefore,  or  the  produ6l  of  /even  and  eight,  which  are 
frime  to  one  another,  is  the  number  of  fliares,  into  which  the  eftate 
mufi:  be  divided  ;  twenty-four  of  them  being  delivered  to  Amru,  and 
/even  to  each  of  the  females,  as  the  leaft  fhares  to  which  they  can  in 
either  event  be  feverally  entitled  ;  if  Zaid  then  return  to  the  city, 
four  fhares  more  go  to  Amru,  a.nd  fourteen  are  the  right  of  the  brother; 
but,  if  his  death  be  proved,  or  prefumed  by  lapfe  of  time,  the  eighteen 
referved  ihares  muft  be  divided  equally  between  Sacina  and  Nadira, 
to  complete  their  two  fevenths,  which  the  law  gives,  in  that  cafe,  to 
each  of  them.  The  Perfian  commentator  has  added  three  cafes,  in  one 
of  which  the  two  firfl  divifors  of  the  afTets  are  compofit  to  each  other  |. 
but  the  operation  in  all  of  them  is  too  eafy  to  require  an  example. 

In  the  feilions  concerning  apoftates  and  prifoners  of  war*,  there 
feems  to  be  no  obfcurity  ;  but  it  is  proper  to  add,  that,  as  the  law  is 
now  fettled,  the  heirs  of  an  apoflate,  who  were  in  being  at  the  time  of 
his  death,  are  entitled  to  their  legal  fhares,  whether  they  were  born  before 
or  after  his  apoflafy  ;  though  a  hufband  or  wife  cannot  fucceed  to  aa 
apoftate,  becaufe  a  change  of  rehgion  is  an  immediate  dilfolution  of 
the  marriage. 

We  are  now  come  to  the  concluding  fedion,  which  cannot  be  better 
illuflrated  than  by  two  feigned  cafes  from  the  Perfian  and  Arabian 
comments.  1.  Zaid  and  his  daughter  Abla  were  at  fea  in  the  fame 
(hip,  together  with  Bashar,  his  brother's  fon,  and  his  great  nephew 
Amru,  fon  of  Bashar:  the  (hip  was  loft,  and  all,  who  were  in.  it, 
periflied;  fo  that  which  of  them  firfl  died,  could  never  be  clearly  af- 
certained.  Now  Amru  left  behind  him  a  wife  and  a  dauo-hter ;  and 
Abla  had  an  only  fon  ;  in  this  cafe,,  by  the  opinion  of  Abu  Hanifah 
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and  his  followers,  the  four  drowned  perfons  are  fvippofed  to  have  pe- 
riflied  in  the  fame  inftant,  and  their  feveral  eftates  go  to  their  furviving 
heirs  refpedlively,  according  to  the  rules,  which  have  been  already  ex- 
plained ;  but  by  one  of  two  traditions  from  Ali,  the  aflets  of  Zaid 
being  equally  divided,  and  Abla  being  fuppofed  to  have  outlived  her 
father,  her  fon  takes  one  moiety  in  her  right,  while  the  other  moiety  is 
conceived  at  firft  to  have  vefted  in  Bashar,  and  then  in  Amru,  be- 
tween whofe  widow  and  daughter  it  is  diftributable  according  to  ]aw% 
2.  Kasim  and  his  younger  half-brother  Hasan  were  drowned  in  the 
fame  boat,  each  leaving  a  mother,  a  daughter,  and  a  patron,  by  whom 
each  of  them  had  been  manumitted  :  then,  if  each  of  them  left  ninety 
pieces  of  gold  on  fhore,  the  property  of  each  muft  be  feverally  diftributed, 
according  to  the  Hanifeans  ;  the  daughter  of  each  taking  half,  or 
forty-Jive  pieces  ;  the  mother  2.fxth,  ov  ffteen.,  and  the  manumittor,  as 
refiduary,  the  thirty  pieces  which  remain  ;  but  according  to  Ali,  the 
younger  brother  Hasan  being  firll:  confidered  as  the  furvivor,  that 
refidue  veils  in  him,  and  is  then  diftributed,  in  the  juft  mentioned  ratio  ; 
half  oi  it,  ox  fifteen,  going  to  his  daughter;  2ifixth,  or  five  pieces,  to 
his  mother ;  and  fen,  the  refidue,  to  his  patron  ;  next,  Kasim  being 
fuppofed  to  have  furvived,  the  fame  rule  is  appUed  to  him  ;  fo  that  the 
daughter  of  each  takes  on  the  -whole  fixty  ;  the  mother,  twenty ;  and  the 
manumittor,  ten  pieces  of  gold. 
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ON 


THE  LAW  OF  BAILMENTS. 


In  tutelis,  focietatlbus,  fiJuciis,  mandatis,  rebus  emptis-vendltis,  conduilis-locatis,  quibus  vltae 
focietas  continetur,  magni  eft  judicis  ftatuere  (praefertim  cum  in  plerifque  fint  judicia  contra- 
ria),  quid  quern  que  cuique  fraftare  oporteat, 

Q.  SCiEvoLA,  apud  Cic.  de  Offic.  lib.  III. 
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AN 


ESSAY 


ON 


THE  LAW  OF  BAILMENTS. 


XJ-AVING  lately  had  occafion  to  examine  with  fome  attention  the 
nature  and  properties  of  that  contraft,  which  lawyers  call  bailment 
or,  A  delivery  of  goods  on  a  condition,  exprejfed  or  implied,  that  they 
Jhall  be  rejiored  by  the  bailee  to  the  bailor,  or  according  to  his  directions, 
as  foon  as  the  purpofe,  for  which  they  were  bailed,  Jljall  be  anfwered, 
I  could  not  but  obferve  with  furprife,  that  a  title  in  our  English 
law,  which  feems  the  mofl  generally  interefting,  fliould  be  the  leail: 
generally  underftood,  and  the  leaft:  precifely  afcertained.  Hundreds 
and  thoufands  of  men  pafs  through  life,  without  knowing,  or  carina 
to  know,  any  of  the  numberlefs  niceties,  which  attend  our  abftruie, 
though  elegant,  fyflem  of  real  property,  and  without  being  at  all 
acquainted  with  that  exquifite  logick,  on  which  our  rules  of  fpecial 
pleading  are  founded  ;  but  there  is  hardly  a  man  of  any  age  or  ftation 
who  does  not  every  week  and  almoft  every  day  contrail  the  oblio-a- 
tions  or  acquire  the  rights  of  a  hirer  or  a  letter  to  hire,  of  a  bor- 
rower or  a  lender,  of  a  depofitary  or  a  perfon  depofting,  of  a  commif- 
foner  or  an  employer,  of  a  receiver  or  a  giver,  in  pledge ;  and  what 
can  be  more  abfurd,  as  well  as  more  dangerous,  than  frequently  to 
be  bound  by  duties,  without  knowing  the  nature  or  extent  of  them, 

and 


sqO  the  law 

and  to  enjoy  rights,  of  which  we  have  no  Jull  idea  ?  Nor  muft  it 
ever  be  forgotten,  that  the  contrails  above-mentioned  are  among  the 
principal  fprings  and  wheels  of  civil  fociety  ;  that,  if  a  want  of 
mutual  confidence,  or  any  other  caufe,  were  to  weaken  them  or 
obftru6l  their  motion,  the  whole  machine  would  inftantly  be  difor- 
dered  or  broken  to  pieces :  preferve  them,  and  various  accidents 
may  ftill  deprive  men  of  happinefs ;  but  deftroy  them,  and  the  whole 
fpecies  muft  infallibly  be  miferable.  It  feems  therefore  aftonifliing, 
that  fo  important  a  branch  of  jurifprudence  fhould  have  been  fo  long 
and  fo  ftrangely  unfettled  in  a  great  commercial  country;  and  that, 
from  the  reign  of  Elizabeth  to  the  reign  of  Anne,  ike  doSlrine  of 
bailments  fhould  have  produced  more  contradictions  and  confufion, 
more  diverfity  of  opinion  and  inconfiftency  of  argument,  than  any 
other  part,  perhaps,  of  juridical  learning;  at  leaft,  than  any  other 
part  equally  fimple. 

Such  being  the  cafe,  I  could  not  help  imagining,  that  a  fhort  and 
perfpicuous  difcuffion  of  this  title,  an  expofition  of  all  our  ancient 
and  modera  decifions  concerning  it,  an  attempt  to  reconcile  judg- 
ments apparently  difcordant,  and  to  illuftrate  our  laws  by  a  compa- 
rifon  of  them  with  thofe  of  other  nations,  together  with  an  invef- 
tio-ation  of  their  true  fpirit  and  reafon,  would  not  be  wholly  unac- 
ceptible  to  the  ftudent  of  Englip  law  ;  elpecially  as  our  excellent 
Blackstone,  v^'ho  of  all  men  was  beft  able  to  throw  the  cleared 
light  on  this,  as  on  every  other,  fubjed,  has  comprifed  the  whole 
doclrinc  in  three  paragraphs,  which,  without  affcding  the  merit  of 
his  incomparable  work,  we  may  fafely  pronounce  the  leatl  fatisfac- 
tory  part  of  it ;  for  he  reprefents  lending  and  letting  to  hire,  which 
are  bailments  by  his  own  definition,  as  contracts  of  a  dijlincl  fpecies ; 
he  fays  nothing  of  employment  by  commijion  ;  he  introduces  the  doc- 
trine of  a  dijlrefs,  which  has  an  analogy  to  a  pawn,  but  is  not  pro- 
perly 
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perly  bailed;  and,  on  the  great  queftion  of  refponJibUtty  for  negleSl, 
he  fpeaks  fo  loofcly  and  indeterminately,  that  no  fixed  ideas  can  be 
colIc61cd  from  his  words*.  His  commentaries  are  the  moft  cor- 
reft  and  beautiful  outHne,  that  ever  was  exhibited  of  any  human 
fcience  ;  but  they  alone  will  no  more  form  a  lawyer,  than  a  general 
map  of  the  world,  how  accurately  and  elegantly  foever  it  may  be 
delineated,  will  make  a  geographer  :  if,  indeed,  all  the  titles,  which 
he  profeded  only  to  (ketch  in  elementary  difcovirfes,  were  filled  up 
with  exadlnefs  and  perfpicuity,  Englijhmen  might  hope  at  length  to 
poffefs  a  digeil  of  their  laws,  which  would  leave  but  little  room  for 
controverly,  except  in  cafes  depending  on  their  particular  circum- 
ftances ;  a  work,  which  every  lover  of  humanity  and  peace  mufl 
anxloufly  wifh  to  fee  accomplifhed.  The  following  effay  (for  it 
afplres  to  no  higher  name)  will  explain  my  idea  of  fupplying  the 
omillions,  whether  defigned  or  involuntary,  in  the  Commentaries  on 
the  Laws.of  England.- 

I  propofe  to  begin  with  treating-  the  fubjedl:  analytically,  and,  hav- 
ing traced  every  part  of  it  up  to  the  firft  principles  of  natural  rea- 
fou,  fhall  proceed  hijiorically,  to  fhow  with  what  perfe6l  harmony 
thofe  principles  are  recognifed  and  eflablifhed  by  other  nations, 
efpecially  the  Romans,  as  well  as  by  our  English  courts,  when 
their  decifions  are  properly  underftood  and  clearly  diflinguifhed ;  after 
which  I  Ihall  refume  fynthetically  the  whole  learning  of  bailments, 
and  expound  fuch  rules,  as,  in  my  humble  apprehenfion,  will  pre- 
vent any  farther  perplexity  on  this  interelling  title,  except  in  cafes 
very  peculiarly  circumftanced^ 

From  the  obligation,  contained  in  the  definition  of  bailment,  to  rejiore 
the  thing  bailed  at  a  certain  titne,  it  follows,  that  the  baillee  muft  keep  it, 

*  2  Comm.  452,  45J,  454. 

and 
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and  be  refponfible  to  the  bailor,  if  it  be  loft  or  damaged -y  but,  as  the  bounds 
of  juftice  would  in  moft  cafes  be  tranfgrefled,  if  he  were  made  anfwer- 
able  for  the  lofs  of  it  without  his  faulty  he  can  only  be  obliged  to  keep  it 
with  a  degree  of  care  proportioned  to  the  nature  of  the  bailment ;  and  the 
inveftigation  of  this  degree  in  every  particular  contradl  is  the  problem, 
which  involves  the  principal  difficulty. 

There  are  infinite  (hades  of  care  or  diligence  from  the  flighteft  mo- 
mentary thought,  or  tranfient  glance  of  attention,  to  the  moft  vigilant 
anxiety  and  folicitude  ;  but  extremes  in  this  cafe,  as  in  moft  others,  are 
inapplicable  to  pradlice  :  the  firft  extreme  would  feldom  enable  the  baillee 
to  perform  the  condition,  and  the  fecond  ought  not  in  juftice  to  be 
demanded  ;  fince  it  would  be  harfh  and  abfurd  to  exad;  the  fame  anxi- 
ous care,  which  the  greateft  niifer  takes  of  his  treafure,  from  every 
man,  who  borrows  a  book  or  a  feal.  The  degrees  then  of  care,  for 
which  we  are  feeking,  muft  lie  fomewhere  between  thefe  extremes  ; 
and,  by  obferving  the  different  manners  and  characters  of  men,  we  may 
find  a  certain  ftandard,  which  will  greatly  facilitate  our  inquiry  j  for, 
although  fome  are  exceffively  carelefs,  and  others  exceflively  vigilant, 
and  fome  through  life,  others  only  at  particular  times,  yet  we  may 
perceive,  that  the  generality  of  rational  men  ufe  nearly  the  fame  degree  of 
diligence  in  the  conduft  of  their  own  affairs ;  and  this  care,  therefore, 
which  every  perfon  of  common  prudence  and  capable  of  governing  a  family 
takes  of  his  O'wn  concerns,  is  a  proper  meafure  of  that,  which  would 
uniformly  be  required  in  performing  every  contracl,  if  there  were  not 
ftrono^  reafons  for  exaBing  in  fome  of  them  a  greater,  and  permitting  in 
others  a  lefs,  degree  of  attention.  Here  then  we  may  fix  a  conftant 
determinate  point,  on  each  fide  of  which  there  is  a  feries  confifting  of 
variable  terms  tending  indefinitely  towards  the  above-mentioned  ex- 
tremes, in  proportion  as  the  cafe  admits  of  indulgence  or  demands 
ri<^our  :  if  the  conftrudtion  ht  favourable,  a  degree  of  care  lefs  than  the 

ftandard 
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ftandard  will  be  fufficient ;  if  rigorous,  a.  degree  more  will  be  required  ; 
and,  in  the  firft  cafe,  the  meafure  will  be  that  care,  which  every  man  of 
common  fenfe,  though  abfent  and  inattentive^  applies  to  his  own  affairs  ; 
in  the  fecond,  the  meafure  will  be  that  attention,  which  a  man 
remarkably  exaSi  and  thoughtful  gives  to  the  fecuring  of  his  perfbnal 
property. 

The  fixed  mode  or  flandard  of  diligence  I  fhall  (for  want  of  an 
apter  epithet)  invariably  call  Ordinary;  although  that  word  is  equi- 
vocal, and  fometimes  involves  a  notion  of  degradation,  which  I  mean 
wholly  to  exclude ;  but  the  unvaried  ufe  of  the  word  in  one  fenfe  will 
prevent  the  leaft  obfcurity.  The  degrees  on  each  fide  of  the  ftandard, 
being  indeterminate,  need  not  be  diflinguifhed  by  any  precife  deno- 
mination :  the  firfl  may  be  called  less,  and  the  fecond,  more,  than 
Ordinary  diligence. 

Superlatives  are  exadly  true  in  mathematicks  j  they  approach  to 
truth  in  abflradl  morality  ;  but  in  practice  and  a6lual  life  they  are 
commonly  falfe  :  they  are  often,  indeed,  ufed  for  mere  intenfives,  as 
the  MOST  diligent  for  very  diligent',  but  this  is  a  rhetorical  figure; 
and,  as  rhetorick,  like  her  fifler  poetry,  delights  in  fiftion,  her  lan- 
guage ought  never  to  be  adopted  in  fober  invefligations  of  truth :  for 
this  reafon  I  would  rejedl  from  the  prefent  inquiry  all  fuch  expreffions 
as  the  utmoji  care,  all  pojfible,  or  all  imaginable,  diligence,  and  the  like, 
which  have  been  the  caufe  of  many  errors  in  the  code  of  ancient 
Rome,  whence,  as  it  will  foon  be  demonflrated,  they  have  been  intro-j 
duced  into  our  books  even  of  high  authority. 

Jufl  in  the  fame  manner,  there  are  infinite  (hades  of  default  or 
negleSt,  from  the  flighteft  inattention  or  momentary  abfence  of  mind 
to   the   mofl   reprehenfible   fupinenefs   and   flupidity :    thefe    are   the 

cmifiions 
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omiflions  of  the  before-mentioned  degrees  of  diligence,  and  are  exadly 
correfpondent  with  them.  Thus  the  omiffion  of  that  care,  ivhicfo  every 
prudent  man  takes  of  his  own  property,  is  the  determinate  point  of 
nccrlio"ence,  on  each  fide  of  which  is  a  feries  of  variable  modes  of 
default  infinitely  diminifliing,  in  proportion  as  their  oppofite  modes 
of  care  infinitely  increafe ;  for  the  want  of  extremely  great  care  is  an 
extremely  little  fault,  and  the  want  of  the  flighteft  attention  is  fo 
confiderable  a  fault,  that  it  almoft  changes  its  nature,  and  nearly 
becomes  in  theory,  as  it  exactly  does  in  praftice,  a  breach  of  truft  and 
a  deviation  from  common  honefty.  This  known,  or  fixed,  point  of 
negligence  is  therefore  a  mean  between  fraud  and  accident ;  and,  as 
the  increafing  feries  continually  approaches  to  the  firft  extreme,  with- 
out ever  -becoming  precifely  equal  to  it,  until  the  laft  term  melts  into 
it  or  vanilhes,  fo  the  decreafing  fei-ics  continually  approximates  to  the 
fecond  extreme,  and  at  length  becomes  nearer  to  it  than  any  aflignable 
difference:  but  the  laft  terms  being,  as  before,  excluded,  we  mull 
look  within  them  for  modes  applicable  to  pradtice  ;  and  thefe  we  fhall 
find  to  be  the  omillions  of  fuch  care  as  a  man  of  common,  fenfe ,  however 
inattentive,  and  of  fuch  as  a  very  cautious,  and  vigilant  man,  refpedlively 
take  of  their  own  poffefjions. 

The  conftant,  or  fixed,  mode  of  default  I  like  wife  call  Ordinary, 
not  meaning  by  that  epithet  to  diminifti  the  culpability  of  it,  but 
wantino-  a  more  appofite  word,  and  intending  to  ufe  this  word  uni- 
formly in  the  fame  fenfe  :  of  the  two  variable  modes  the  firft  may  be 
called  GREATER,  and  the  fecond,  less,  than  ordinary,  or  the  firft 
GROSS,  and  the  other,  slight  negleiSt. 

It  is  obvious,  that  a  bailee  of  common  honefty,  if  he  alfo  have 
common    prudence,   would    not    be   more   negligent    than    ordinary    in 
keeping  the   thing  bailed  :  fuch  negligence  (as  we  before  have  inti- 
mated) 
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mated)  would  be  a  violation  of  good  faith,  and  a  proof  of  an  intention 
to  defraud  and  injure  the  bailor. 

It  is  not  lefs  obvious,  though  lefs  pertinent  to  the  fubjefl,  that  infi- 
nite degrees  oi fraud  may  be  conceived  increafing  in  a  feries  from  the 
term,  where  grofs  negleB  ends,  to  a  term,  where  pofitive  crime  begins  » 
as  crimes  likewife  proceed  gradually  from  the  lighteft  to  the  moft  atro- 
cious j  and,  in  the  fame  manner,  there  are  infinite  degrees  of  accident 
from  the  limit  of  extremely  flight  neglefl  to  a  force  irrefjlible  by  any 
human  power.  Law,  as  a  praftical  fcicnce,  cannot  take  notice  of 
melting  lines,  nice  difcriminations,  and  evanefcent  quantities  ;  but  it 
does  not  follow,  that  negleSi,  deceit^  and  accident,  are  to  be  confidered 
as  indivifible  points,  and  that  no  degrees  whatever  on  either  fide  of  the 
flandard  are  admiflible  in  legal  difquifitions. 

Having  difcovered  the  feveral  modes  of  diligence,  which  may  juftly 
be  demanded  of  contracting  parties,  let  us  inquire  in  what  particular 
cafes  a  bailee  is  by  natural  law  bound  to  ufe  them,  or  to  be  anfwerable 
for  the  omiflion  of  them. 

When  the  contradl  is  reciprocally  beneficial  to  both  parties,  the  obli- 
gation hangs  in  an  even  balance  ;  and  there  can  be  no  reafon  to  recede 
from  the  ftandard  :  nothing  more,  therefore,  ought  in  that  cafe  to  be 
required  than  ordinary  diligence,  and  the  bailee  fhould  be  refponfible 
for  no  more  than  ordinary  negleSl  ;  but  it  is  very  different,  both  in 
reafon  and  policy,  when  one  only  of  the  contracting  parties  derives 
advantage  from  the  contract. 


o 


If  the  bailor  only  receive  benefit  or  convenience  from  the  bailment, 

it  would  be  hard  and  unjufl  to  require  any  particular  trouble  from  the 
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bailee^  who  ought  not  to  be  molelled  unnccelTiirily  for  his  obliging 
conducl :  if  more,  therefore,  than  good  faith  were  exa(fled  from  fuch 
a  perfon,  that  is,  if  he  were  to  be  made  anfwerable  for  lefs  than  grofs 
negle6t,  few  men  after  one  or  two  examples,  would  accept  goods  on 
fuch  terms,  and  focial  comfort  would  be  proportionably  impaired. 

On  the  other  hand,  when  the  bailee  alone  is  benefited  or  accommo- 
dated by  his  contradt,  it  is  not  only  rcafonable,  that  he,  ivJlo  receiver 
the  benefit,  Jlooiild  bear  the  burden,  but,  if  he  \vcre  not  obliged  to  be 
more  than  ordi?iarily  careful,  and  bound  to  anlwcr  even  (or  Jlight  negledt, 
few  men  (for  adls  of  pure  generofity  and  friendship  are  not  here  to  be 
fuppofed)  would  part  with  their  goods  for  the  mere  advantage  of  an- 
other, and  much  convenience  would  conlquently  be  loft  in  civil  fociety. 

This  diftinclion  is  conformable  not  only  to  natural  reafon,  but  alfo, 
by  a  fair  prefumption,  to  the  intention  of  the  parties,  which  conftitutes 
the  genuine  law  of  all  contradls,  when  it  contravenes  no  maxim  of 
morals  or  good  government ;  but,  when  a  different  intention  is  ex- 
prejfed,  the  rule  (as  in  devifes)  yields  to  it  ;  and  a  bailee  without  be- 
nefit may,  by  a  fpecial  undertaking,  make  himfelf  liable  for  ordinary, 
or Jlight,  ncgleA,  or  even  {or  inevitable  accident :  hence,  as  an  agreement, 
that  a  man  may  fafely  be  difijonejl,  is  repugnant  to  decency  and  morality, 
and,  as  no  man  fhall  he  prefumed  to  bind  h\m(c\i  a.o^\n{!tirrefJlible  force, 
it  is  a  juft  rule,  that  every  bailee  is  rcfponfible  for  fraud,  even  though 
the  contrary  be  flipulated,  but  that  no  bailee  is  refponfible  for  accident) 
unlefs  it  be  moft  exprefsly  fo  agreed. 

The  plain  elements  of  natural  law,  on  the  fubjeA  of  refponfibility 
for  ncgle£l,  having  been  traced  by  this  fhort  analyfis,  I  come  to  the 
fecond,  or  hiftorical,  part  of  my  eflay  ;  in  which  I  fhall  demonflrate, 

after 
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after  a  few  introdu6tory  remarks,  that  a  perfeft  harmony  fubfifls  on  this 
interefting  branch  of  jurifprudence  in  the  codes  of  nations  moll:  eminent 
for  legal  wifdom,  particularly  of  the  Romans  and  the  English, 

Of  all  known  laws  the  moft  ancient  and  venerable  are  thofe  of  the 
Jews  ;  and  among  the  Mofaick  inflitutions  we  have  fome  curious  rules 
on  the  very  fubjeft  before  us  j  but,  as  they  are  not  numerous  enough 
to  compofe  a  fyftem,  it  will  be  fufficient  to  interweave  them  as  we  go 
along,  and  explain  them  in  their  proper  places :  for  a  fimilar  reafon,  I 
fhall  fay  nothing  here  of  the  Attick  laws  on  this  title,  but  fhall  proceed 
at  once  to  that  nation,  by  which  the  wifdom  of  Athens  was  eclipfed, 
and  her  glory  extinguifhed. 

The  dccifions  of  the  old  Roma7t  lawyers,  collecSled  and  arranged  in 
the  fixth  century  by  the  order  of  Justinian,  have  been  for  ages,  and 
in  fome  degree  flill  are,  in  bad  odour  among  Rnglijldtnen  :  this  is  an 
honeft  prejudice,  and  flows  from  a  laudable  fource ;  but  a  prejudice, 
moft  certainly,  it  is,  and,  like  all  others,  may  be  carried  to  a  cul- 
pable excefs. 

The  conftitution  of  Rome  was  originally  excellent ;  but,  when  it  was 
fettled,  as  hiftorians  write,  by  Augustus,  or,  in  truer  words,  when  that 
bafc  diflembler  and  cold-blooded  affaffin  C.  OSlavius  gave  law  to  mil- 
lions of  honefter,  wifer,  and  braver  men  than  himfelf  by  the  help  of 
a  profligate  army  and  an  abandoned  fenate,  the  new  form  of  govern- 
ment was  in  itfelf  abfurd  and  unnatural ;  and  the  /ex  regia,  which 
concentrated  in  the  prince  all  the  powers  of  the  ftate  both  executive 
and  legiflative,  was  a  tyrannous  ordinance,  with  the  name  only,  not 
the  nature,  of  a  law*  j  had  it  even  been  voluntarily  conceded,  as  it 
was  in  truth  forcibly  extorted,  it  could  not  have  bound  the  fons  of 

*  D.  I.  4.  I. 

thofe 
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thofe  who  confentcd  to  it ;  for  "  a  renunciation  of  perfonal  rights, 
♦'  efpecially  rights  of  the  higheft  nature,  can  have  no  operation  beyond 
"  the  perfons  of  thofe,  who  renounce  them."  Yet,  iniquitous  and 
odious  as  the  fettlement  of  the  conftitution  was,  Ulpian  only  fpoke  in 
conformity  to  it,  when  he  faid  that  "  the  will  of  the  prince  had  the 
"  force  of  law  ;"  that  is,  as  he  afterwards  explains  himfelf,  in  the 
Roman  empire;  for  he  neither  meancd,  nor  could  be  mad  enough  to 
mean,  that  the  propofition  was  juft  or  true  as  a  general  maxim.  So 
congenial,  however,  was  this  rule  or  fentence,  ill  underftood  and  worfe 
applied,  to  the  minds  of  our  early  Norman  kings,  that  fome  of  them, 
according  to  Sir  John  Fortescue,  "  were  not  pleafed  with  their 
"  own  laws,  but  exerted  themfelves  to  introduce  the  civil  laws  of 
"  Rome  into  the  government  of  England*;"  and  fo  hateful  was 
it  to  our  fturdy  anceftors,  that,  if  John  of  Salisbury  be  credited, 
"  they  burned  and  tore  all  fuch  books  of  civil  and  canon  law  as  fell  into 
"  their  hands-j-  :"  but  this  was  intemperate  zeal ;  and  it  would  have 
been  fufficient  to  improbate  the  publick^  or  cottjiitutional,  maxims  of  the 
Roman  imperial  law,  as  abfurd  in  themfelves  as  well  as  inapplicable  to 
our  free  government,  without  reje6ling  the  whole  lyflem  of  private 
jurifprudence  as  incapable  of  anfwering  even  the  purpofe  of  illuftration. 
Many  pojitive  inftitutions  of  the  Romans  are  demonftrated  by  For- 
tescue, with  great  force,  to  be  far  furpaffed  in  juftice  and  fenfe  by 
our  own  immemorial  cuftoms ;  and  the  refcripts  of  Sever  us  or 
Caracalla,  which  were  laws,  it  feems,  at  Rome,  have  certainly 
no  kind  of  authority  at  IVeJlminjler  ;  but,  in  queftions  of  rational  law, 
no  caufe  can  be  affigned,  whv  we  fiiould  not  fhorten  our  own  labour 
by  rcforting  occalionally  to  the  wifdom  of  ancient  jurifts,  many  of 
whom  were  the  moft  ingenious  and  (agacious  of  men.  What  is  good 
fenfe,  in  one  age,  muft  be  good  fenfe,  all  circumftances  remaining,  in 

«  Be  Laud.  Leg.  Angl.  c.  33,  34.  t  Seld.  in  Fort,  c.  33. 

another  ; 
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another  ;  and  pure  unfophifticated  reafon  is  the  fame  in  Italy  and  in 
England,  in  the  mind  of  a  Papinian  and  of  a  Blackstone. 

Without  undertaking,  therefore,  in  all  inftances,  to  reconcile  Nerva 
with  Proculus,  Labeo  with  Julian,  and  Gaius  either  with  Celsus 
or  with  himfelf,  I  fliall  proceed  to  exhibit  a  funnmary  of  the  Roman 
law  on  the  fubjed  oi  refponfibility  for  negleB. 

The  two  great  fources,  whence  all  the  decifio'ns  of  civilians  on  this 
matter  mufl:  be  derived,  arc  tnioo  laws  of  Ulpian  ;  the  firlt  of  which  is 
taken  from  his  work  on  Sabinus,  and  the  fecond  from  his  tra6l  on  the 
Edi6i: :  of  both  thefe  laws  I  fhall  give  a  verbal  tranflation  according  to 
my  apprehenfion  of  their  obvious  meaning,  and  fhall  then  ftate  a  very 
learned  and  interefling  controverfy  concerning  them,  with  the  prin- 
cipal arguments  on  each  fide,  as  far  as  they  tend  to  elucidate  the 
queftion  before  us. 

"  Some  contrafts,  fays  the  great  writer  on  Sabinus,  make  the  party 
*'  refponfiblc  for  deceit  only;  fome,  for  both  deceit  and  neg- 
•*  lect.  Nothing  more  than  refponfibility  for  deceit  is  demanded  in 
••  deposits  and  possession  at  will  ;  both  deceit  and  neglect 
"  are  inhibited  m  commissions,  lending  for  use,  custody  after 
"  sale,  taking  in  pledge,  hiring  ;  alfo  in  portions,  guar- 
"  DiANSHiPS,  voluntary  WORK  :  (amoiig  thefe  some  require  even 
*'  more  than  ordinary  diligence).  Partnership  and  undivided 
"  property  make  the  partner  and  joint-proprietor  anfwerable  for  both 

"    DECEIT   AND   NEGLIGENCE*." 

*  Contraftus  quidam  dolum  malum   duntaxat  recipiunt ;  quklam,  et  dolum   et   culpam. 
DoLUM  tantum  DEPOsiTUM  et  precarium;  dolum  et  culpam,  mandatum,  commodatum, 

VENDITUM,  PIGNORI    ACCEPTUM,    LOCATUM;    item  DOXISDATIO,  TUT£L«,    NEGOTIA   GESTA  :     (in 

his  auiDAM  et  diligentiam).     Societas  et  rerum  communio  et  dolum  et  culpam  recipit. 
D.  50.  17.  23. 

"  In 
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"  In  contrafts,  fays  the  fame  author  in  his  other  work,  we  are 
"  fometimes  refponfible  for  deceit  alone;  fometimes,  for  neg- 
'*  LECT  also;  for  deceit  only  in  deposits;  becaufe,  fince  no 
*'  BENEFIT  accrues  to  the  depofitary,  he  can  juftly  be  anfwerable  for 
"  no  more  than  deceit;  but,  if  a  reward  happen  to  be  given,  then 
"  a  rejponfibility  for  neglect  also  is  required;  or,  if  it  be  agreed  at 
*•  the  time  of  the  contradl,  that  the  depofitary  fhall  anfwer  both  for 
"  NEGLECT  and  for  accident  :  but,  where  a  benefit  accrues  to 
*'  BOTH  parties,  as  in  keeping  a  thing  sold,  as  in  hiring,  as  in 
"  portions,  as  in  pledges,  as  in  partnership,  both  deceit  and 
*'  neglect  make  the  party  Uable.  Lending  for  use,  indeed,  is 
"  for  the  moft  part  beneficial  to  the  borrower  only  ;  and,  for 

this  reafon,  the  better  opinion  is  that  of  Q^  Mucius,  who  thought, 

that  HE  fhould  be  refponfible  not  only  for  neglect,  but  even  for 

the  omiffion  of  more  than  ordinary  diligence  *." 


One  would  fcarce  have  believed  it  poflible,  that  there  could  have 
been  two  opinions  on  laws  fo  perfpicuous  and  precife,  compofed  by 
the  fame  writer,  who  was  indubitably  the  bell:  expofitor  of  his  own 
do6trine,  and  apparently  written  in  illuftration  of  each  other  ;  the  firft 
comprifing  the  rule,  and  the  fecond  containing  the  reafon  of  it :  yet 
the  fingle  pafTage  extra6led  from  the  book  on  Sabinus  has  had  no 
fewer  than  twelve  particular  commentaries  in  Latin -f,  one  or  two  in 

•  In  contraclibus  interdum  dolum  solum,  interdum  et  culpam,  praeftamus ;  dolum  in 
DEP03IT0  ;  nam,  quia  nulla  utilitas  ejus  verfatur,  apud  quern  deponitur,  merit©  dolus 
praeftatur  solus;  nifi  forte  et  merges  acceffit,  tunc  enim,  ut  eft  et  conftitutum,  etiam  culpa 
exhibetur;  aut,  fi  hoc  ab  initio  convenit,  ut  et  culpam  et  periculum  praeftet  is,  penes  quern  depo- 
nitur:  fed,  ubi  UTRiusauE  utilitas  vertitur,  ut  in  empto,  ut  in  locato,  ut  in  dote,  ut  in 
PiGNORE,  ut  in  societate,  et  dolus  et  culpa  praeftatur.  Commodatum  autem  plerumque 
soLAM  utilitatem  coHtinet  ejus,  cui  commodatur  ;  et  ideo  verlor  eft  Q.  Much  fententia 
exillimantis  et  culpam  praeftandam  et  diligentiam.    D.  13.  6.  5.  2. 

f  BocEr.vs,  Campanus,  D'avezax,  Del  Rio,  Le  Conte,  Rittershusius,  Giphanius, 
,1,  GoDEFEoi,  and  others. 

GreeJ^, 
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Greek*,  and  fome  in  the  modern  languages  of  Europe,  befides  the 
general  expoiitions  of  that  important  part  of  the  digeft,  in  which  it  is 
prefervcd.  Moft  of  thefc  I  have  perufed  with  more  admiration  of 
human  fagacity  and  induftry  than  either  folid  inftruftlon  or  rational 
entertainment ;  for  thefe  authors,  like  the  generality  of  commentators, 
treat  one  another  very  roughly  on  very  little  provocation,  and  have 
the  art  rather  of  cloudins;  texts  in  themfelves  clear,  than  of  elucidating 
pailages,  which  have  any  obfcurity  in  the  words  or  the  fenfe  of  them. 
Campanas,  indeed,  who  was  both  a  lawyer  and  a  poet,  has  turned 
the  firft  law  of  Ulpian  into  Latin  hexameters  j  and  his  authority,  both 
in  profe  and  verfe,  confirms  the  interpretation,  which  I  have  juft 
given. 

The  chief  caufes  of  all  this  perplexity  have  been,  firft,  the  vague 
and  indiftin6l  manner  in  which  the  old  Roman  lawyers,  even  the  moil: 
eminent,  have  written  on  the  fubjedl ;  fecondly,  the  loofe  and  equi- 
vocal fenfe  of  the  words  diligentia  and  culpa  ;  laftly  and  prin- 
cipally, the  darknefs  of  the  parenthetical  claufe  in  his  quidam  et 
DiLiGENTiAM,  which  has  produced  more  doubt,  as  to  its  true  read- 
ing and  fignification,  than  any  fentencc  of  equal  length  in  any  author 
Greek  or  Latin.  Minute  as  the  queftion  concerning  this  claufe  may 
feem,  and  dry  as  it  certainly  is,  a  fliort  examination  of  it  appears 
abfolutely  necefTary. 

The  vulgate  editions  of  the  pandedts,  and  the  manufcripts,  from 
which  they  were  printed,  exhibit  the  reading  above  fet  forth  j  and 
it  has  accordingly  been  adopted  by  CujAS,  P.  Faber,  Le  Conte, 
DoNELLUS,  and  wo/?  others,  as  giving  a  fenfe  both  perfpicuous  in 
itfelf  and  confiftcnt  with  the  fecond  law  ;  but  the  Florentine  copy 

*  The  fcholium  on  Harmenopulus ,  1.  6.  tit.  de  Reg.  Jur.  n.  55,  may  be  confidered  as  a  commen- 
tary on  this  law. 

has 
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has  quidetn,  and  the  copies,  from  which  the  Bafilica  were  tranflated 
three  centuries  after  Justinian,  appear  to  have  contained  the  fame 
word,  fince  the  Greeks  have  rendered  it  by  a  particle  of  fimilar  import. 
This  vaiiation  in  a  fin2:le  letter  makes  a  total  alteration  in  the  whole 
dod:rine  of  Ulpian  ;  for,  if  it  be  agreed,  that  diligentia  means,  by  a 
figure  of  fpeech,  a  more  tha?2  ordinary  degree  of  diligence,  the  common 
reading  will  imply,  conformably  with  the  fecond  law  before  cited,  that 
"  SOME  of  the  preceding  contrads  demand  that  higher  degree;"  but 
the  Florentine  reading  will  denote,  in  contradidion  to  it,  that  "  all 
"  of  them  require  more  than  ordinary  exertions." 

It  is  by  no  means  my  defign  to  depreciate  the  authority  of  the 
venerable  manufcript  preferved  at  Florence  ;  for,  although  i'e.w  civi- 
lians, I  believe,  agree  with  Politian,  in  fuppoling  it  to  be  one  of  the 
originals,  which  were  fent  by  Jujlinian  himfelf  to  the  principal  towns 
of  Italy*,  yet  it  may  pojjibly  be  the  very  book,  which  the  Emperor 
LoTHARius  II.  IS  /aid  to  have  found  at  Amalfi  about  the  year  1130, 
and  gave  to  the  citizens  of  Pisa,  from  whom  it  was  taken,  near  three 
hundred  years  after,  by  the  Florentines,  and  has  been  kept  by  them 
with  fuperftitious  reverence -f  :  be  that  as  it  may,  the  copy  deferves 
the  higheft  refpeft  ;  but,  if  any  proof  be  requifite,  that  it  is  no  faultlefs 
tranfcript,  we  may  obferve,  that,  in  the  very  law  before  us,  accedunt  is 
crroneoufly  written  ioi  accidunt ;  and  the  whole  phrafe,  indeed,  in  which 
that  word  occurs,  is  ditFerent  from  the  copy  ufed  by  the  Greek  inter- 
preters, and  conveys  a  meaning,  as  Bocerus  and  others  have  remarked, 
not  fupportable  by  any  principle  or  analogy. 

This,  too,  is  indifputably  clear  ;  that  the  fentence  in  his  quidem  et 
diligentiaM,  is  ungrammatical,  and  cannot  be  conflrued  according  to  the 

*  Epift.  X.  4.     Milcell.  cap.  41.     See  Gravina,  lib.  i.  §  141. 
t  Taurelli,  Praef.  ad  Pand.  Florent. 

interpretation. 
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interpretation,  which  fome  contend  for.  What  verb  is  underftood? 
Reciptunt.  What  noun?  C<j;z/r^<^wj-.  What  then  becomes  of  the  words 
in  his,  namely  coniraBibus,  unlefs  in  fignify  among  ?  And,  in  that  cafe, 
the  difference  between  quidem  and  c^uidam  vanilliesj  for  the  claufe 
may  ftill  import,  that  "  among  the  preceding  contradls  (that  is,  /« 
"  SOME  of  them),  more  than  ufual  diligence  is  exailed:"  in  this  fenfe 
the  Greek  prepofition  feems  to  have  been  taken  by  the  fcholiafl  on 
Harmenopulus;  and  it  may  here  be  mentioned,  that  diligentia,  in  the 
nominative,  appears  in  fome  old  copies,  as  the  Greeks  have  rendered  it; 
but  AccuRSius,  Del  Rio,  and  a  few  others,  confider  the  word  as 
implying  no  more  than  diligence  in  general,  and  diftinguifh  it  into  vari- 
ous degrees  applicable  to  the  feveral  contrails,  which  Ulpian  enume- 
rates. We  may  add,  that  one  or  two  interpreters  thus  explain  the 
whole  fentence,  "  in  his  cotitraSiibus  quidam  jurifconjulti  et  diligen- 
*•  tiam  requinint,"  but  this  interpretation,  if  it  could  be  admitted,  would 
entirely  deflroy  the  authority  of  the  claufe,  and  imply,  that  Ulpian  was 
of  a  different  opinion.  As  to  the  lafl  conjecture,  that  only  certain  cafes 
and  circufnjlances  are  meaned  by  the  word  quidam,  it  fcarce  deferves 
to  be  repeated.  On  the  whole,  I  flrongly  incline  to  prefer  the  vulgate 
reading,  efpecially  as  it  is  not  conjeftural,  but  has  the  authority  of 
manufcripts  to  fupport  it ;  and  the  miflake  of  a  letter  might  eafily  have 
been  made  by  a  tranfcriber,  whom  the  prefaces,  the  epigram  prefixed, 
and  other  circumilances,  prove  to  have  been,  as  Taiirelli  himfclf  admits, 
a  Greek.  Whatever,  in  fhort,  be  the  genuine  words  of  this  much-con- 
troverted claufe,  I  am  perfuaded,  that  it  ought  by  no  means  to  be 
ftrained  into  an  inconliftency  with  the  fecond  law;  and  this  has  been 
the  opinion  of  mofi  foreign  jurifts  from  Azo  and  Alciat  down  to 
Heineccilts  and  Huber;  who,  let  their  dilfenfion  be,  on  other  points, 
ever  fo  great,  think  alike  in  diflinguifhing  three  degrees  of  negleft,  which 
we  may  term  grofs,  ordinary,  and /light,  and  in  demanding  refponfibility 
for  thofe  degrees  according  to  the  rule  before  expounded. 

VOL.  III.  4  I  The 
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The  law  then  on  this  head,  which  prevailed  In  the  ancient  Roman 
empire,  and  ftill  prevails  in  Germany^  Spain,  France,  Italy,  Holland, 
conftituting,  as  it  were,  a  part  of  the  law  of  nations,  is  in  fubftance  what 
follows. 

Grofs  negledl,  lata  culpa,  or,  as  the  Roman  lawyers  mofl  accurately 
call  it,  dolo  proxima,  is  in  pradlice  confidered  as  equivalent  to  dolus, 
or  FRAUD,  itfelf;  and  confiils,  according  to  the  befl  interpreters,  in  the 
omijjion  of  that  care,  'which  even  inattentive  and  thought  lefs  men  never  fail 
to  take  of  their  own  property:  this  fault  they  juftly  hold  a  violation  of 
good  faith. 

Ordinary  negleft,  levis  culpa,  is  the  want  of  that  diligence,  which  the 
generality  of  mankind  ufe  in  their  oivn  concerns',  that  is,  oi  ordinary  care. 

Slight  negledt,  levifjima  culpa,  is  the  omijjion  of  that  care,  which  very 
attentive  and  vigilant  perfons  take  of  their  own  goods,  or.  In  other  words, 
of  very  exaSi  diligence. 

Now,  in  order  to  afcertain  the  degree  of  negledl,  for  which  a  man, 
who  has  in  his  poiTeffion  the  goods  of  another.  Is  made  refponfible  by 
his  contraft,  either  exprefs  or  implied,  civilians  eftablifh  three  principles, 
which  they  deduce  from  the  law  of  Ulpian  on  the  EdiSi  j  and  here  it 
may  be  obferved,  that  they  frequently  diftinguKh  this  law  by  the  name 
of  Si  ut  certo,  and  the  other  by  that  of  ContraSius  *  -,  as  many  poems 
and  hillorles  in  ancient  languages  are  denominated  from  their  ifiitial 
Words. 


*  Or  1.  5.  §  2.  ff.  Commod.  and  1.  23.  fF.  Je  reg.  jur.  InfteaJ  oi  ff,  which  is  a  barbarous  cor- 
ruption of  the  initial  letter  of  w«»Jiitl«i,  many  write  D^  for  Digejl,  with  more  clearnefs  and  pro- 
priety. 

FIrft: 
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Firft:  In  contradls,  which  are  hencfichl  fo/e/y  to  the  owner  of  the 
property  holden  by  another,  no  more  is  demanded  of  the  holder  than 
good  faith,  and  he  is  confequently  refponfible  for  nothing  lefs  than  grojs 
negledl:  this,  therefore,  is  the  general  rule  in  deposits;  but,  in  re- 
gard to  COMMISSIONS,  or,  as  foreigners  call  them,  mandates,  and  the 
implied  contradt  negotioriim  gejiorum,  a  certain  care  is  requifite  from  the 
nature  of  the  thing;  and,  as  good  faith  itfelf  demands,  that  fuch  care  be 
proportioned  to  the  exigence  of  each  particular  cafe,  the  law  prefumes, 
that  the  mandatary  or  commiflioner,  and,  by  parity  of  reafon,  the  nego- 
tiorum  geflor,  engaged  at  the  time  of  contradling  to  ufe  a  degree  of 
diligence  adequate  to  the  performance  of  the  work  undertaken''^ , 

Secondly:  In  contrafts  reciprocally  beneficial  to  both  parties,  as  in 
thofe  of  SALE,  HIRING,  PLEDGING,  PARTNERSHIP,  and  the  contracft 
implied  in  joint-property,  fuch  care  is  exadled,  as  every  prudent  man 
commojily  takes  of  his  own  goods;  and,  by  confequence,  the  vendor,  the 
hirer ^  the  taker  in  pledge,  the  partner,  and  the  co-proprietor,  are  anfwer- 
able  for  ordinary  negledl. 

Thirdly:  In  contra(fls,  from  which  a  benefit  accrues  only  to  him,  who 
has  the  goods  in  his  cuftody,  as  in  that  of  lending  for  use,  an  extra- 
ordinary degree  of  care  is  demanded;  and  the  borrower  is,  therefore, 
refponfible  ior  flight  negligence. 

This  had  been  the  learning  generally,  and  almoft  unanimoufly,  re- 
ceived and  taught  by  the  doctors  of  Roman  law;  and  it  is  very  remark- 
able, that  even  Antoine  Favre,  or  Faber,  who  was  famed  for  inno- 
vation and  paradox,  who  publifhed  two  ample  volumes  De  Erroribus 
Interpretum,  and  whom  Gravina  juftly  calls  the  boldejl  of  expofitors  and 

*  Sfondet  diligentiam,  fay  the  Roman  lawyers,  gerindo  negotia  parem. 

the 


612  THE  LAW 

the  keeyieji  adverfary  of  the  praBifers  *,  difcovered  no  error  in  the 
common  interpretation  of  two  celebrated  laws,  which  have  fo  direft 
and  fo  powerful  an  influence  over  focial  life,  and  which  he  muft  re- 
peatedly have  confidered  :  but  the  younger  Godefroi  of  Gene'va,  a 
lawyer  confefledly  of  eminent  learning,  who  died  about  the  middle  of 
the  laft  century,  left  behind  him  a  regular  commentary  on  the  law  Con- 
traBus,  in  which  he  boldly  combats  the  fentiments  of  all  his  prede- 
ceflbrs,  and  even  of  the  ancient  Romans,  and  endeavours  to  fupport  a 
new  fyilem  of  his  own. 

He  adopts,  in  the  firft  place,  the  Florentine  reading,  of  which  the 
fbudent,  I  hope,  has  fonned  by  this  time  a  decided  opinion  from  a  pre- 
ceding page  of  this  efTay. 

He  cenfures  the  rule  comprifed  in  the  law  Si  ut  certo  as  weak  and 
fallacious,  yet  admits,  that  the  rule,  which  He  condemns,  had  the  ap- 
probation and  fupport  of  Modestinus,  of  Paulus,  of  Africanus,  of 
Gaius,  and  of  the  great  Papinian  himfelf;  nor  does  he  fatisfadtorily 
prove  the  falhicioiifnefs,  to  which  he  obje^fls,  unlefs  every  rule  be  falla- 
cious, to  which  there  are  fome  exceptions.  He  underftands  by  dili- 
GENTiA  that  care,  which  a  "very  attentive  and  vigilant  man  takes  of  his 
own  property;  and  he  demands  this  care  in  all  the  eight  contrails, 
which  immediately  precede  the  difputed  claufe:  in  the  tiiuo,  which  fol- 
low it,  he  requires  no  more  than  ordinary  diligence.  He  admits,  how- 
ever, the  three  degrees  of  negled:  above  flated,  and  ufes  the  common 
epithets  levis  and  levijjima;  but,  in  order  to  reconcile  his  fyftem  with 
many  laws,  which  evidently  oppofe  it,  he  afcribes  to  the  old  lawyers 
the  wildeft  mutability  of  opinion,  and  is  even  forced  to  contend,  that 
Ulpian  himfelf /««/?  have  changed  his  mind. 

*  Orig.  Jur.  Civ.  lib.  i.  §  i8j. 

Since 
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Since  his  work  was  not  publiflied,  I  believe,  in  his  life-time,  there 
may  be  reafcn  to  fufpedl,  that  he  had  not  completely  fettled  his  own 
mind;  and  he  concludes,  indeed,  with  referring  the  deciiion  of  every 
cafe  on  this  head  to  that  moll;  dangerous  and  mofl  tremendous  power, 
the  difcretion  of  the  judge*. 

The  t7-ip!e  divifion  of  negledls  had  alfo  been  highly  cenfured  by  fome 
lawyers  of  reputation.  Zasius  had  very  juftly  remarked,  that  negledls 
differed  in  degree,  but  not  m /pedes;  adding,  "  that  he  had  no  obje<ft:ion 
**  to  the  ufe  of  the  words  levis  and  levijjima,  merely  as  terms  of  praftice 
**  adopted  in  courts,  for  the  more  eafy  diflindlion  between  the  different 
**  degrees  of  care  exadted  in  the  performance  of  different  contradls -j-:" 
but  DoNELLUS,  in  oppofition  to  his  mafler  Duaren,  infifted  that  levis 
and  levijjima  differed  in  found  only,  not  in  fenfe ;  and  attempted  to 
prove  his  aflertion  triumphantly  by  a  regular  fyllogifm:}: ;  the  minor 
proportion  of  which  is  raifed  on  the  figurative  and  inaccurate  manner, 
in  which  pofitives  are  often  ufed  for  fuperlatives,  and  converfely,  even 
by  the  befl  of  the  old  Romati  lawyers.  True  it  is,  that,  in  the  law 
ContraSius,  the  divifion  appears  to  be  two-fold  on\y ,  dolus  and  culpa- 
which  differ  m /pedes,  when  the  firfl  means  aBual fraud  and  malice,  but 
in  degree  merely,  when  it  denotes  no  more  than  grofs  negleSl;  and,  in 
either  cafe,  the  fecond  branch,  being  capable  of  jmre  and  lefs,  may 
be  fubdivided  into  ordinary  and  fight;  a  fubdivifion,  which  the  law 
Si  ut  certo  obvioufly  requires:  and  thus  are  both  laws  perfedtly  re- 
conciled. 


•  "  Ego  certe  hac  in  re  cenfentibus  accedo,  vix  quklijuam  gcneralius  dcfiniri  pofle;  remque  banc 
"  ad  arbitriumjudic'u,  prout  res  eft,  referendam."  p.  141. 

f  Zas.  SinguL  Ri/p.  lib.  i.  cap.  2. 

t  "  Quorum  definitiones  esedem  funt,  ea  Inter  fe  funt  eadctn  ;  lev:i  auteni  culpse  et  liv'JJima  una 
"  et  eadem  definitio  eft  :  utraque  igitur  culpa  eadem."  Comm.  Jur.  Civ.  lib.  xvi.  cap.  7. 

We 
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We  may  apply  the  fame  reafoning,  changing  what  fhould  be  chang- 
ed, to  the  triple  divifion  oi  diligence-,  for,  when  good  faith  is  confidered 
as  implying  at  leaft  the  exertion  oi  flight  attention,  the  other  branch, 
Care^  is  fubdivifible  into  ordinary  and  extraordinary;  which  brings  us 
back  to  the  number  of  degrees  already  ellablifhed  both  by  the  analyfis 
and  by  authority. 

Neverthelefs,  a  fyftem,  in  one  part  entirely  new,  was  broached  in  the 
prefent  century  by  an  advocate  in  the  parliament  of  Paris,  who  may, 
probably,  be  now  living,  and,  poflibly,  in  that  profeffional  ftation,  to 
which  his  learning  and  acutenefs  juftly  entitle  him.  I  fpeak  of  M. 
Le  Brun,  who  publifhed,  not  many  years  ago,  an  EJfay  on  Refponfibility 
for  NegleB  *,  which  he  had  nearly  finifHed,  before  he  had  feen  the 
commentary  of  GoJefroi,  and,  in  all  probability,  without  ever  being 
acquainted  with  the  opinion  of  Donellus. 

This  author  fharply  reproves  the  triple  divilion  of  negled:s,  and  feems 
to  difregard  the  rule  concerning  a  benefit  arifing  to  botb,  or  to  one,  of 
the  contradting  parties  ^  yet  he  charges  Godefroi  with  .\  want  of  due 
clearnefs  in  his  ideas,  and  with  a  palpable  mifinterpretation  of  feveral 
laws.  He  reads  in  his  quid-Etn  et  diligent iam ;  and  that  witli  an  air  of 
triumph;  infinuating,  that  quidA/n  was  only  an  artful  conjevTture  of 
Cujas  and  Le  Conte,  for  the  purpofe  of  eftablifliing  their  fyftem ;  and  he 
fupports  his  own  reading  by  the  authority  of  the  Basilica  ;  an  autho- 
rity, which,  on  another  occafion,  he  depreciates.  He  derides  the  abfur- 
dity  of  permitting  negligence  in  any  contradt,  and  urges,  that  fuch  per- 
mijjion,  as  he  calls  it,  is  againft  exprefs  law :  "  no^v,  fays  he,  where  a 
"  contrail  is  beneficial  to  both  parties,  the  do6lors  permit  Jlight  negli- 
*•  gence,  which,  how  flight  foever,  is  ftill  negligence,  and  ought  always 
*'  to  be  inhibited."     He  warmly  contends,   that  the    Roman    laws, 

*  EJfai  fur  la  Prefiation  da  Faules,   a  Paris,  chez  Saiigrain,  1764. 

properly 
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properly  underftood,  admit  only  fwo  degrees  of  diligence;  one,  mea- 
fured  by  that,  which  a  provident  and  attentive  father  of  a  family  ufes  in 
his  own  concerns  ',  another,  by  that  care,  which  the  individual  party y  of 
whom  it  is  required,  is  accujlomed  to  take  of  his  own  pojjejjions ;  and  he, 
very  ingenioufly,  fubftitutes  a  new  rule  in  the  place  of  that,  which  he 
reje(5ls ;  namely,  that,  when  the  things  in  quejiion  are  the  sole  property 
of  the  perfon,  to  whom  they  muji  be  rejlored,  the  holder  of  them  is  obliged 
to  keep  them  with  the  frji  degree  of  diligence ;  whence  he  decides, 
that  a  borrower  and  a  hirer  are  refponfible  for  precifely  the  fame  negleft; 
that  a  vendor,  who  retains  for  a  time  the  cuftody  of  the  goods  fold,  Is 
under  the  fame  obligation,  in  refpedl  of  care,  with  a  man,  who  under- 
takes to  manage  the  affairs  of  another,  either  without  his  requeft,  as  a 
negotiorum  gcjior,  or  with  it,  as  a  mandatary :  "but,  fays  he,  when  the 
*'  things  are  the  joint  property  of  the  parties  contrasting,  no  higher 
*'  diligence  can  be  required  than  the  fecond  degree,  or  that,  which  the 
**  aSling  party  commonly  ufes  in  his  own  affairs ;  and  it  is  fufficient, 
"  if  he  keep  them,  as  he  keeps  his  own."  This  he  conceives  to  be  the 
diflinftlon  between  the  eight  contrad:s,  which  precede,  and  the  twoy 
which  follow,  the  words  i?i  his  quidem  et  diligent iam. 

Throughout  his  work  he  difplays  no  fmall  fagaclty  and  erudition, 
but  fpeaks  with  too  much  confidence  of  his  own  decifions,  and  with  too 
much  afperity  or  contempt  of  all  other  interpreters  from  Bartolus  to 

ViNNIUS. 

At  the  time  when  this  author  wrote,  the  learned  M.  Pothier  was 
compofing  fome  of  his  admirable  treatifes  on  all  the  different  fpecies  of 
exprefs,  or  implied,  contrasts ;  and  here  I  feize  with  pleafure  an  oppor- 
tunity of  recommending  thofe  treatifes  to  the  Ettglijh  lawyer,  exhorting 
him  to  read  them  again  and  again ;  for,  if  his  great  mafler  Littleton 
has  given  him,  as  it  mufl  be  prefumed,  a  tafle  for  luminous  method, 

appofite 
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appofite  examples,  and  a  clear  manly  ftyle,  in  which  nothing  is  re- 
dundant, nothing  deficient,  he  will  furely  be  delighted  with  works,  in 
which  all  thofe  advantages  are  combined,  and  the  greatefl  portion  of 
w^hich  is  law  at  Wejhninjler  as  well  as  at  Orleans  *  :  for  my  own  part,  I 
am  fo  charmed  with  them,  that,  if  my  undiiTembled  fondnefs  for  the 
ftudy  of  jurifprudence  were  never  to  produce  any  greater  benefit  to  the 
publick,  than  barely  the  introdudlion  of  Pothier  to  the  acquaintance 
of  my  countrymen,  I  ihould  think  that  I  had  in  fome  meafure  dif- 
charged  the  debt,  which  every  man,  according  to  lord  Coke,  owes  to  his 
profejjion. 

To  this  venerable  profeflbr  and  judge,  for  he  had  fuftained  both  cha- 
radlers  with  deferved  applaufe,  Le  Brun  fent  a  copy  of  his  little  work  ; 
and  M.  Pothier  honoured  it  with  a  fhort,  but  complete,  anfwer  in  the 
form  of  a  General  Obfer'vation  on  his  Treatifes  -j- ;  declaring,  at  the  fame 
time,  that  he  would  not  enter  into  a  literary  contejl,  and  apologizing  for 
his  fixed  adherence  to  the  ancient  fyftem,  which  he  politely  afcribes  to 
the  natural  bias  of  an  old  man  in  favour  of  opinions  formerly  imbibed.  This 
is  the  fubflance  of  his  anfwer :  "  that  he  can  difcover  no  kind  of  abfur- 
*'  dity  in  the  ufual  divifion  of  negleSi  and  diligence,  nor  in  the  rule,  by 
*'  which  different  degrees  of  them  are  applied  to  different  contracts; 
"  that,  to  fpeak  with  ftricfl  propriety,  negligence  is  not  permitted  in  any 
**  contradl,  but  a  lefs  rigorous  conJlruSlion  prevails  in  fome  than  in  others  ; 
"  that  a  hirer,  for  inflance,  is  not  confidered  as  negligent,  when  he  takes 
"  the  fame  care  of  the  goods  hired,  which  the  generality  of  mankind 
"  take  of  their  own ;  that  the  letter  to  hire,  w^ho  has  his  reward,  mufl 
"  be  prefumed  to  have  demanded  at  firtl  no  higher  degree  of  diligence, 

*  Oeuvtes  dt  M.  Potb.'er,  a  Paris,  chez  Debure  :   28  volumes  in  liiwdecimo,  or  6  in  quarto.    The 
illuftrious  author  died  in  1772- 

t  It  K  printed  apart,  m  fourteen  pages,  at  the  end  of  his  treatife  on  the  Marriage-conlraSl. 

"  and 
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*  and  cannot  juftly  complain  of  that  inattention,  which  in  another  cafe 
'  might  have  been  culpable ;  for  a  lender,  who  has  no  reward,  may 
'  fairly  exadl  from  the  borrower  that  extraordinary  degree  of  care, 

*  which  a  very  attentive  perfon  of  his  age  and  quality  would  certainly 

*  have  taken;  that  the  diligence,  which  the  individual  party  com- 

*  monly  ujes  in  his  own  affairs,  cannot  properly  be  the  objedl  cf  judicial 
'  inquiry;   for  every  truftee,  adminiftrator,  partner,  or  co-proprietor* 

*  muft  be  prefumed  by  the  court,  auditors,  or  commiffioners,  before 

*  whom  an  account  is  taken,  or  a  diflribution  or  partition  made,  to  ufc 

*  in  their  own  concerns  fuch  diligence,  as  is  commonly  ufed  by  all pru- 
'  dent  men;  that  it  is  a  violation  of  good  faith  for  any  man  to  take  lefs 

*  care  of  another's  property,  which  has  been  intrufted  to  him,  than  of 

*  his  own ;  that,  confequently,  the  author  of  the  new  fyftem  demands 

*  no  more  of  a  partner  or  a  joint-owner  than  of  a  depofitary,  who  is  bound 

*  to  keep  the  goods  depofited  as  he  keeps  his  own;   which  is  dired:ly 

*  repugnant  to  the  indifputable  and  undifputed  fenfe  of  the  law  Coti~ 

*  tra£ius." 


I  cannot  learn  whether  M.  Le  Brun  ever  publiilied  a  reply,  but 
am  inclined  to  believe  that  his  fyftem  has  gained  very  little  ground  in 
France,  and  that  the  old  interpretation  continues  univerfally  admitted  on 
the  continent  both  by  theorifts  and  prad:ifers. 

Nothing  material  can  be  added  to  Pothier's  argument,  which,  in 
my  humble  opinion,  is  unanfwerable ;  but  it  may  not  be  wholly  ufe- 
lefs  to  fet  down  a  few  general  remarks  on  the  controverfy;  particular 
obfervations  might  be  multiplied  without  end. 

The  only  effential  difference  between  the  fyflems  of  Godefroi  and 
Le  Brun  relates  to  the  two  contrails,  which  follow  the  much-difputed 
claufe;  for  the  Swifs  lawyer  makes  the  partner  and  co-proprietor  anfwer- 

VOL.  III.  'i  K  able 
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able  for  ordinary  negledt,  and  the  French  advocate  demands  no  more 
from  them  than  cofnmon  hoirejly :  now,  in  this  refpedl,  the  error  of  the 
fecond  fyftem  has  been  proved  to  demonftration ;  and  the  author  of  it 
hinifelf  confeffes  ingenuoufly,  that  the  other  part  of  it  fails  in  the  article 
of  Marriage-portions  *. 

In  regard  to  the  divifion  of  negleft  and  care  into  three  degrees  or  twoy 
the  difpute  appears  to  be  merely  verbal;  yet,  even  on  this  head,  Le  Brun 
feems  to  be  felf-confuted :  he  begins  vv^ith  engaging  to  prove  "  that 
**  only  tnioo  degrees  of  fault  are  diftinguifhed  by  the  laws  of  Rome," 
and  ends  with  drawing  a  conclufion,  that  they  acknowledge  but  one 
degree  :  now,  though  this  might  be  only  a  flip,  yet  the  whole  tenor  of 
his  book  eftabliflies  two  modes  of  diligence,  the  omijjions  of  which  are 
as  many  negled:s;  exclufively  o£  grofs  negledl,  which  he  likewife  admits, 
for  the  culpa  levijima  only  is  that,  which  he  repudiates.  It  is  true,  that 
he  gives  no  epithet  or  name  to  the  omiffion  of  his  fecotid  mode  of  care  j 
and,  had  he  fearched  for  an  epithet,  he  could  have  found  no  other 
than  grofs;  which  would  have  demonllrated  the  weaknefs  of  his  whole 
fyllem  -f-. 

The  difquifition  amounts,  in  fadl,  to  this:  from  the  barrennefs  or 
poverty,  as  Lucretius  calls  it,  of  the  Latin  language,  the  lingle  word 
CULPA  includes,  as  a  generick  term,  various  degrees  or  fLades  oi faulty 
which  are  fometimes  diftinguiilied  by  epithets,  and  fometimes  left  with- 
out any  diftindlion  j  but  the  Greek,  which  is  rich  and  flexible,  has  a  term 
expreffive  of  almoft  every  (hade,  and  the  tranflators  of  the  law  ContraSlu 
adually  ufe  the  words  ^os^vixla  and  txy.eKsia,  which  are  by  no  means  fyno- 
nymous,  the  former  implying  a  certain  eajinefs  of  mind  or  remifnefs  of 
attention,  while  the  fecond  imports  a  higher  and  more  culpable  degree 


*  Sec  p.  71   mtf;  and  p.  126.  f  Seepages  32.  73.  74.  149. 
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of  negligence  *.  This  obfervation,  indeed,  feems  to  favour  the  fyflem 
of  GoDEFROi ;  but  I  lay  no  great  flrefs  on  the  mere  words  of  the  tranfla- 
tion,  as  I  cannot  perfuade  myfelf,  that  the  G?'eek  jurifts  under  Basi- 
Lius  and  Leo  were  perfedlly  acquainted  with  the  niceties  and  genuine 
purity  of  their  language ;  and  there  are  invincible  reafons,  as,  I  hope,  it 
has  been  proved,  for  rejefting  all  fyflems  but  that,  which  Pothier  has 
recommended  and  illuflrated. 

I  come  now  to  the  laws  of  our  own  country,  in  which  the  fame 
diftin<ftions  and  the  fame  rules,  notwithftanding  a  few  claftiing  autho- 
rities, will  be  found  to  prevail  j  and  here  I  might  proceed  chronolo- 
gically from  the  oldefl  Tear -book  or  Treatife  to  the  latefl  adjudged  Cafe; 
but,  as  there  would  be  a  moft  unpleafing  drynefs  in  that  method,  I 
think  it  better  to  examine  feparately  every  diflindl  /pedes  of  bailment, 
obferving  at  the  fame  time,  under  each  head,  a  kind  of  hiftorical  order. 
It  muft  have  occurred  to  the  reader,  that  I  might  eafily  have  taken  a 
wider  field,  and  have  extended  my  inquiry  to  every  poffible  cafe,  in 
which  a  man  pojjejjes  for  a  time  the  goods  of  another ;  but  I  chofe  to  con- 
fine myfelf  within  certain  limits,  left,  by  grafping  at  too  vaft  a  fubjedl, 

1  fliould  at  laft  be  compelled,  as  it  frequently  happens,  by  accident 
or  want  of  leifure,  to  leave  the  whole  work  unfiniflied :  it  will  be  fuffi- 
cient  to  remark,  that  the  rules  are  in  general  the  fame,  by  whatever 
means  the  goods  are  legally  in  the  hands  of  the  pofTeflbr,  whether  by 
delivery  from  the  owner,  which  is  a  proper  bailment,  or  from  any  other 
perfon,  by  finding  -f-,  or  in  confequence  of  fome  diflincft  contradt. 

*  Bajilica,  2,  3.  23.  See  Domofth.  3  Phil.  Reifie's  edit.  I.  iia.  3.  For  le-vijjtma  culpa,  which 
occurs  but  once  in  the  whole  body  of  Roman  law,  ^aGtiftia  feems  the  proper  word  in  Greek  •  and  it  is 
aftually  fo  ufed  in  the  Bajilica,  60.  3.  5.  where  mention  is  made  of  the  Jjuilian  law,  in  qua,  fays 
Ulpi  AN,   et  levijjima  culpa  iienit.  D.  9.  2.  44. 

f  Deft,  and  Stud.  dial.  2.  ch.  38.     Lord  Raym.  gog.  917.     See  Ow.   141.  i  Leon.  224. 

2  Cro.  219.  Mulgra-ve  and  Ogden. 

Sir 
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Sir  John  Holt,  whom  every  Enghp^man  fliould  mention  with  rc- 
fpeft,  and  from  whom  no  EngliJJ:  lawyer  fliould  venture  to  dillent  with- 
out extreme  diffidence,  has  taken  a  comprehenlive  view  of  this  whole 
fubjed:  in  his  judgment  on  a  celebrated  cafe,  which  fhall  foon  be  cited 
at  length  -,  but,  highly  as  I  venerate  his  deep  learning  and  fingular  fa- 
gacity,  I  fliall  find  myfelf  conflrained,  in  fome  few  inflances,  to  diifer 
from  him,  and  fliall  be  prefumptious  enough  to  offer  a  correction  or 
two  in  part  of  the  dodlrine,  which  he  propounds  in  the  courfe  of  his 
argument  *. 

His  divifion  of  bailments  into  Jix  forts  appears,  in  the  firil  place,  a 
little  inaccurate;  for,  in  truth,  his  Jift/i  fort  is  no  more  than  a  branch 
of  his  third,  and  he  might,  with  equal  reafon,  have  added  zfeventh,  fince 
the  fifth  is  capable  of  another  fubdivifion.  I  acknowledge,  therefore, 
but  Jtiie  fpecies  of  bailment ;  which  I  fliall  now  enumerate  and  define, 
with  all  the  Latin  names,  one  or  two  of  which  lord  Holt  has  omitted. 
1.  Depositum,  which  is  a  naked  bailment,  without  reward,  of  goods 
to  be  kept  {or  the  bailor.  2.  Mandatum,  or  cotnmijion ;  when  the 
mandatary  undertakes,  without  recompence,  to  do  fome  a£i  about  the 
things  bailed,  or  fimply  to  carry  them  j  and  hence  Sir  Henry  Finch 
divides  bailment  into  two  forts,  to  keep^  and  to  employ\.  3.  Commo- 
DATUM,  or  loan  for  ife\  when  goods  are  bailed,  without  pay,  to  be 
ufediox  a  certain  time  by  the  bailee.  4.  Pignori  acceptum;  when 
a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pledge,  or  as  a  fecurity 
for  the  debt.  5.  Locatum,  or  hiring,  which  is  always  for  a  reward ; 
and  this  bailment  is  either,  1 .  locatio  rei,  by  which  the  hirer  gains  the 
temporary  ufe  of  the  thing;  or,  2.  locatio  opcris  faciendi,  when  work  and 
labour,  or  care  and  pains,  are  to  be  performed  or  befliowed  on  the  thing 
delivered;   or,   3.   locatio  operis  mercium  vehendariim,   when  goods  are 

*  Lord  Raym.  giz.  j  Law,  b.  2.  ch.  iS. 

bailed 
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bailed  for  the  purpofe  of  being  carried  from  place  to  place,  either  to  a 
publick  carrier,  or  to  a  private  perfon, 

I.  The  moft  ancient  cafe,  that  I  can  find  in  our  books,  on  the  dodlrine 
of  Deposits  (there  were  others,  indeed,  a  few  years  earlier,  which 
turned  on  points  of  pleading),  was  adjudged  in  the  eighth  of  Edward  II. 
and  is  abridged  by  Fitzherbert*.  It  may  be  called  Bonion's  cafe, 
from  the  name  of  the  plaintiff,  and  was,  in  fubilance,  this  :  An  adion 
of  detinue  was  brought  for  feals,  plate,  and  jewels,  and  the  defendant 
pleaded,  "  that  the  plaintiff  had  bailed  to  him  a  cheil  to  be  kept,  which 
"  cheft  was  locked;  that  the  bailor  himfelf  took  away  the  key,  without 
"  informing  the  bailee  of  the  contents ;  that  robbers  came  in  the  night, 
"  broke  open  the  defendant's  chamber,  and  carried  off  the  chefl  into  the 
**  fields,  where  they  forced  the  lock,  and  took  out  the  contents ;  that 
'•  the  defendant  was  robbed  at  the  fame  time  of  his  own  goods."  The 
plaintiff  replied,  "  that  the  jewels  were  delivered,  in  a  chefl  not  locked, 
*•  to  be  reflored  at  the  pleafure  of  the  bailor,"  and  on  this,  it  is  faid, 
ijjue  iv as  joined. 

Upon  this  cafe  lord  Holt  obferves,  "  that  he  cannot  fee,  why  the 
"  bailee  fhould  not  be  charged  with  goods  in  a  cheft  as  well  as  with 
**  goods  out  of  a  chefl ;  for,"  fays  he,  "  the  bailee  has  as  little  power 
"  over  them,  as  to  any  benefit  that  he  might  have  from  them,  and  as 
*'  great  power  to  defend  them  in  one  cafe  as  in  the  other  -f-."  The 
very  learned  judge  was  diffatisfied,  we  fee,  with  Sir  Edward  Coke's 
reafon,  '*  that,  when  the  jewels  were  locked  up  in  a  cheft,  the  bailee 
*'  was  not,  in  fail,  trufled  with  them:|."  Now  there  v/as  a  diverfity 
of  opinion,  upon  this  very  point,  among  the  greatest  lawyers  of  Rome ; 
for  "  it  was  a  queftion,  whether,  if  a  box  fealed  up  had  been  depofited, 

*  Mayn.  Edw.  II.  275.  Fitz,  Abr.  /;/.  Detinue,  59.         f  Lord  Raym.914.         +  4  Rep.  84. 

"  the 
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"  the  box  only  fliould  be  demanded  in  the  aftion,  or  the  clothes,  which 
"  it  contained,  fhould  alfo  be  fpeciiied ;  and  Tree  atius  inlirts,  that 
**  the  box  only,  not  the  particular  contents  of  it,  muft  be  fued  for  ;  un- 
"  lefs  the  things  were  previoully  fhewn,  and  then  depofited  :  but  Labeo 
"  afferts,  that  he,  who  depolits  the  box,  depofits  the  contents  of  it ; 
"  and  ought,  therefore,  to  demand  the  clothes  themfelves.  What  then, 
*'  if  the  depolitary  was  ignorant  of  the  contents?  It  feems  to  make  no 
'*  great  difference,  fince  he  took  the  charge  upon  himfelf ;  and  I  am  of 
"  opinion,  fays  Ulpian,  that,  although  the  box  was  fealed  up,  yet  an 
"  aftion  may  be  brought  for  what  it  contained*."  This  relates  chiefly 
to  the  form  of  the  libel ;  but,  furely,  cafes  may  be  put,  in  which  the 
difference  may  be  very  material  as  to  the  defence.  Diamonds,  gold,  and 
precious  trinkets,  ought,  from  their  nature,  to  be  kept  with  peculiar  care 
under  lock  and  key :  it  would,  therefore,  be  grofs  negligence  in  a  de- 
pofitary  to  leave  fuch  a  depofit  in  an  open  antichamber,  and  ordinary 
negledt,  at  leaft,  to  let  them  remain  on  his  table,  where  they  might 
poflibly  tempt  his  fervants ;  but  no  man  can  proportion  his  care  to  the 
nature  of  things,  without  knowing  them :  perhaps,  therefore,  it  would 
be  no  more  than  fig/it  negledl,  to  leave  out  of  a  drawer  a  box  or  cafket* 
which  was  neither  known,  nor  could  juflly  be  fufpedled,  to  contain 
diamonds ;  and  Domat,  who  prefers  the  opinion  of  Trebatius,  de- 
cides, "  that,  in  fuch  a  cafe,  the  depolitary  would  only  be  obliged  to 
•■'  reftore  the  cafket,  as  it  was  delivered,  without  being  refponfible  for 
"  the  contents  of  it."  I  confefs,  however,  that,  anxioufly  as  I  wifh  on 
all  occafions  to  fee  authorities  refpeded,  and  judgment  holden  facred> 
Bonion's  cafe  appears  to  me  wholly  incomprehenfible ;  for  the  de- 
fendant, inflead  of  having  been  grofsly  negligent  (which  alone  could 
have  expofed  him  to  an  adion),  leems  to  have  ufed  at  leaft  ordinary 
diligence ;   and,   after  all,   the  lofs  was  occafioned  by  a  burglary,  for 

*  D.  i6. 3.  I.  41. 

which 
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which  no  bailee  can  be  refponfible  without  a  very  fpecial  undertaking. 
The  plea,  therefore,  in  this  cafe  was  good,  and  the  replication,  idle  ; 
nor  could  I  ever  help  fufpefting  a  miftake  in  the  laft  words  aiii  quod  non; 
although  Richard  de  Winchedon,  or  whoever  was  the  compiler  of 
the  table  to  this  Year-book,  makes  a  diilindtion,  that,   "  if  jewels  be 
"  bailed  to  me,  and  I  put  them  into  a  cafket,,  and  thieves  rob  me  of  them 
"  in  the  night-time,  I  am  anfwerable  ;  not,  if  they  be  delivered  to  me  in 
"  a  ched  fealed  up ;"  which  could  never  have  been  law;  for  the  next 
oldefl  cafe,  in  the  book  oi  AJife,  contains  the  opinion  of  chief  juftice 
Thorpe,    that    "  a  general   bailee  to  keep    is  not  refponfible,    if  the 
"  goods  be  Jlolen,  without  his  grofs  negleft*;"  and  it  appears,  indeed, 
from  FiTZHERBERT,  that  the  party  was  driven  to  this  iflue,  "  whether 
"  the  goods  were  taken  away  by  robbers ^ 

By  the  Mofaick  inftitutions,  "  if  a  man  delivered  to  his  neighbour 
**  MONEY  or  STUFF  to  keep,  and  it  •w2ls  Jlolen  out  of  his  houfe,  and  the 
"  thief  could  not  be  found,  the  mafter  of  the  houfe  was  to  be  brought 
"  before  the  judge,  and  to  be  difcharged,  if  he  could  fwear,  that  he  had 
**  not  put  his  hand  unto  his  neighbour's  goods-j-,"  or,  as  the  Roman 
author  of  the  Lex  Dei  tranflates  it.  Nihil  fe  neqidter  ge(fi[[e\  ;  but  a 
diflindlion  feems  to  have  been  made  between  a  flealing  by  day  and  a 
ftealing  by  «?^/5/§;  and  "  if  cattle  were  bailed  and  ftolen  (by  day, 
"  I  prefume),  the  perfon,  who  had  the  care  of  them,  was  bound  to 
"  make  reftitution  to  the  owner  || ;"  for  which  the  reafon  feems  to  be, 
that,  when  cattle  are  delivered  to  be  kept,  the  bailee  is  rather  a  manda- 
tary than  a  depofitary,  and  is,  confequently,  obliged  to  ufe  a  degree  of 
diligence  adequate  to  the  charge:  now  fheep  can  hardly  be  ftolen  in  the 
day-time  without  fome  negledl  of  the  fliepherdj  and  we  find  that,  when 

*  29  AH".  28.  Bro.  Abr.  /;V.  Bailment,  pi.  7.  f  Exod.  xxii.  7,  8. 

%  Lib.  10.  De  Depofito,  This  book  is  printed  in  the  fame  volume  with  the  Theodofian  Code,  PariSj  15S6  , 

§  Gen.  xxxi.  39.  ||  Exod.  xxii.  12. 

Jacob., 
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Jacob,  who  was,  for  a  long  time  at  leaf!:,  a  bailee  of  a  different  fort, 
as  he  had  a  reward,  loft  any  of  the  beafts  intrufted  to  his  care,  La- 
ban  made  him  anfwer  for  them  '*  whether  flolen  by  day  or  ftolen  by 
*'  night  *." 

Notwithftanding  the  high  antiquity,  as  well  as  the  manifeft  good  itw^^., 
of  the  rule,  a  contrary  dodlrine  was  advanced  by  Sir  Edward  Coke, 
in  his  Reports,  and  afterwards  deliberately  inferted  in  his  Commentary 
on  Littleton,  the  great  refult  of  all  his  experience  and  learningj 
namely,  "  that  a  depofitary  is  refponfible,  if  the  goods  be  ftolen  from 
<'  him,  unlefs  he  accept  them  fpecially  to  keep  as  his  own,"  whence  he 
advifes  all  depofitaries  to  make  fuch  a  fpecial  acceptance-}-.  This  opinion, 
fo  repugnant  to  natural  reafon  and  the  laws  of  all  other  nations,  he 
grounded  partly  on  fome  broken  cafes  in  the  Year-books,  mere  conver- 
fations  on  the  bench,  or  loofe  arguments  at  the  bar;  and  partly  on 
Southcote's  cafe,  which  he  has  reported,  and  which  by  no  means 
warrants  his  dedudion  from  it.  As  I  humbly  conceive  that  cafe  to  be 
law,  though  the  dodlrine  of  the  learned  reporter  cannot  in  all  points  be 
maintained,  I  ftiall  offer  a  few  remarks  on  the  pleadings  in  the  caufe, 
and  the  judgement  given  on  them. 

South  COTE  declared  in  detinue,  that  he  had  delivered  goods  to 
Bennet,  to  be  by  him  safely  kept:  the  defendant  confefled  such  deli- 
very, but  pleaded  in  bar,  that  a  certain  perfon  stole  them  out  of  his 
poffeflion;  the  plaintiff*  replied,  protefting  that  he  had  not  been  robbed, 
that  the  perfon  named  in  the  plea  was  a  servant  of  the  defendant, 
and  demanded  judgement;  which,  on  a  general  demurrer  to  the  replica- 
tion, he  obtained.  "  The  reafon  of  the  judgement,  fays  lord  Coke, 
"  was,  becaufe  the  plaintiff"  had  delivered  the  goods  to  be  safely 
"  kept,  and  the  defendant  had  taken  the  charge  of  them  upon  himfelf, 

»  Gen.  xxxi.  39.  |  4  Rqi.  83.  b.  l    Inft.  89.  a.  b. 

"  by 
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"  by  accepting  them  on  such  a  delivery,"  Had  the  reporter  flopped 
here,  I  do  not  fee  what  pofiible  objedion  could  have  been  made;  but 
his  exuberant  erudition  boiled  over,  and  produced  the  frothy  conceit, 
which  has  occafioned  fo  many  reflexions  on  the  cafe  itfelf  j  namely, 
"  that  to  KEEP  and  to  keep  safely  are  one  and  the  fame  thingj"  a 
notion,  which  was  denied  to  be  law  by  the  whole  court  in  the  time  of 
chief  juflice  Holt*. 

It  is  far  from  my  intent  to  fpeak  in  derogation  of  the  great  commen- 
tator on  Littleton;  fince  it  may  truly  be  afferted  of  him,  as  Quin- 
TiLiAN  faid  of  Cicero,  that  an  admiration  of  his  works  is  a  fure  mark  of 
fome  proficiency  in  the  Jludy  of  the  law,  but  it  muft  be  allowed,  that  his 
profufe  learning  often  ran  wild,  and  that  he  has  injured  many  a  good 
cafe  by  the  vanity  of  thinking  to  improve  them. 

The  pleader,  who  drew  the  replication  in  Southcote's  cafe,  muft 
have  entertained  an  idea,  that  the  blame  was  greater,  if  a  fervant  of  the 
depofitary  ftole  the  goods,  than  if  a  mtVQ  Jlratiger  had  purloined  them; 
fince  the  defendant  ought  to  have  been  more  on  his  guard  againft  a  per- 
fon,  who  had  fo  many  opportunities  of  ftealing;  and  it  was  his  own 
fault,  if  he  gave  thofe  opportunities  to  a  man,  of  whofe  honefly  he  was 
not  morally  certain:  the  court,  we  find,  rejefted  this  diftindlion,  and 
alfo  held  the  replication  informal,  but  agreed,  that  no  advantage  could 
be  taken  on  a  general  demurrer  of  fuch  informality,  and  gave  judgement 
on  the  fubflantial  badnefs  of  the  plea'f .  If  the  plaintiff,  inftead  of  re- 
plying, had  demurred  to  the  plea  in  bar,  he  might  have  infifled  in  argu- 
ment, with  reafon  and  law  on  his  fide,  "  that,  although  a  general  bailee 
"  to  keep  be  refponfible  for  gross  negled:  only,  yet  Bennet  had,  by  a 
"_y^f <:/<?/ acceptance,  made  himfelf  anfwerable  for  ordinary  neglecft  at 

*   Ld.  Raym.  911.  ^aa(j-/»,  f    i  Cro.  8ij. 
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"  leaft;  that  it  was  ordinary  negledt,  to  let  the  goods  htjlolen  out  of  his 
"  poffefrion,  and  he  had  not  averred,  that  they  were  ftolen  without  his 
<'  default;  that  he  ought  to  have  put  them  into  a  fafe  place,  according 
"  to  his  undertaking,  and  have  kept  the  key  of  it  hiinfelf;  that  the 
*'  fpecial  bailee  was  reduced  to  the  clafs  of  a  conduBor  operis,  or  a  work- 
"  manj^r  hire;  and  that  a  tailor,  to  whom  his  employer  has  delivered 
*•  lace  for  a  fuit  of  clothes,  is  bound,  if  the  lace  he  Jlolen,  to  reftore  the 
"  value  of  it*."  This  reafoning  would  not  have  been  juft,  if  the 
bailee  had  pleaded,  as  in  Bonion's  cafe,  that  he  had  been  robbed  by  vio- 
lence^ for  no  degree  of  care  can  in  general  prevent  an  open  robbery: 
impetus  prccdonum,  fays  Ulpian,  a  nulla  prajlantur. 

Mr.  Juftice  Powell,  fpeaking  of  Southcote's  cafe,  which  he  de- 
nies to  be  law,  admits,  that,  "  if  a  man  docs  \xr\dQTtz.ktJpecially  to  keep 
"  goods  SAFELY,  that  is  a  warranty,  and  will  oblige  the  bailee  to 
"  keep  them  fafely  againll  perils,  where  he  has  a  remedy  over,  but  not 
"  againft  thofe  where  he  has  no  remedy  ovcr-f."  One  is  unwilling  to 
fuppofe,  that  this  learned  judge  had  not  read  lord  Coke's  report  with 
attention;  yet  the  cafe,  which  he  puts,  is  precifely  that  which  he 
oppofes,  for  Bennet  did  undertake  "  to  keep  the  goods  safely;"  and, 
with  fubmiffion,  tlje  degree  of  care  demanded,  not  the  remedy  over,  is  the 
true  meafure  of  the  obligation ;  for  the  bailee  might  have  his  appeal  of 
robbery,  yet  he  is  not  bound  to  keep  the  goods  againft  robbers  without  a 
moft  exprefs  agreement  J.  This,  I  apprehend,  is  all  that  was  meaued 
by  St.  German,  when  he  fays,  "  that,  if  a  man  have  nothing  for  keep- 

♦  "  Alia  cfi/urti  raflu  ;  id  enini  now  ca/ui,  fed  levi  culpa;  fermc  arcnbiUir."  Gothofr.  Conim.  in  L. 
CoNtraaiis,  [1.  14';.  See  D.  17.  2.  ji.  3.  where  lays  the  annotator,  "  Adverlus  latronei  parum  prodell 
"cuftodla;  adverlus /am.'.-  prodelVe  potelt,  fi  quis  advigilet."  See  alio  ToTH.  Contrat  de  Louage,  n. 
429.  and  Contrat  n'e  Pet  a  ufige,  n.  53.  So,  by  jiiltice  Cotttfn.o  e,  "  Si  jeo  grante  byens  a  un  home  a 
"  garder  a  mon  oeps,  ll  les  bvens  peryin  mefganie  font  (mhks,  il  kra  charge  a  nioy  de  melnies  les  byens, 
"  mez  s'il  fnt  robbe  de  mclines  les  byens,  il  ell  excufable  per  le  ley."   10  Hen.  VL  21. 

•j-  Ld.  Ravm.  912.  ;  2  Sho.  pi.  166. 
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"  ing  the  goods  bailed,  and  promife,  at  the  time  of  the  delivery,  to  re- 
"  ftore  them  fafe  at  his  peril,  he  is  not  refponfible  for  mere  cojualties*- ;'' 
but  the  rule  extracted  from  this  pafTage,  "  that  a  Jpcclal  acceptance  to 
"  keep  SAFELY  will  not  charge  the  bailee  againfl  the  a<fls  of  wrong- 
"  doers-\,"  to  which  purport  Hob  art  alfo  and  Croke  are  cited,  is  too 
general,  and  mufl  be  confined  to  adts  of  violence. 

I  cannot  leave  this  point,  without  remarking,  that  a  tenant  at  'wiil, 
whofe  intereft,  when  he  has  it  rentfree,  the  Romans  called  precarium, 
{lands  in  a  fituation  exactly  parallel  to  that  of  a  depofitaryj  for,  although 
the  contracfl  be  for  his  benefit,  and,  in  fome  inftances,  for  his  benefit  only, 
yet  he  has  an  intereji  in  the  land  till  the  will  is  determined,  "  and,  our 
**  law  adds,  it  is  the  folly  of  the  lefibr,  if  he  do  not  reftrain  him  by  a 
"  fpecial  condition:"  thence  it  was  adjudged,  in  the  Countefs  of  S/ireivf- 
bury's  cafe,  "  that  an  adlion  will  not  lie  againft  a  tenant  at  will  generally, 
*'  if  the  houfe  be  burned  through  his  negledl  J  ;"  but,  fays  juftice 
Powell,  "  had  the  ad:ion  been  founded  on  a  ^m^/ undertaking,  as 
"  that,  in  confideration  that  the  leffor  would  let  him  live  in  the  houfe, 
"  he  would  deliver  it  up  in  as  good  repair  as  it  then  was  in,  fuch  an 
•*  adtion  would  have  been  maintainable  §." 

It  being  then  eftablifhed,  that  a  bailee  of  the  frjl  fort  is  anfwerable 
only  for  ^fraudy  or  for  grofs  negledt,  which  is  confidered  as  evidence  of 
it,  and  not  for  fuch  ordinary  inattentions  as  may  be  compatible  with  good 
faithy  if  the  depofitary  be  himfelf  a  carelefs  and  inattentive  manj  a 
queftion  may  arife,  whether,  if  proof  be  given,  that  he  is,  in  truth,  very 
thoughtful  and  vigilant  in  his  own  concerns^  he  is  not  bound  to  reftitution, 
if  the  depofit  be  loft  througli  his  negle<5l,  either  ordinary  or  Jlight;  and 
it  feems  eafy  to  fupport  the  affirmative  j  fince  in  this  cafe  the  meafure  of 

*  Doft.  and  Stud.  dial.  2.  chap,  38.  f  Com.   155.    Ld.  Raym.  915. 

X  5  Rep.  13.  b.  ^  Ld.  Raym.  911. 
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diligence  is  that,  ivhich  the  bailee  ufes  in  his  own  affairs.  It  muft  how- 
ever be  confefTed,  that  the  charadler  of  the  individual  depofitary  can 
hardly  be  an  objed:  of  judicial  difcuffion  :  if  he  hejligltly  or  even  ordi- 
narily negligent  in  keeping  the  goods  depofited,  the  favourable  prefump- 
tion  is,  that  he  is  equally  neglectful  of  his  own  property;  but  this  pre- 
fumption,  like  all  others,  may  be  repelled ;  and,  if  it  be  proved,  for 
inftance,  that,  his  houfe  being  on  fire,  he  faved  his  own  goods,  and, 
having  time  and  power  to  fave  alfo  thofe  depofited,  fuffered  them  to  be 
burned,  he  fhall  reftore  the  worth  of  them  to  the  owner*.  If,  indeed, 
he  have  time  to  fave  only  one  of  two  chefls,  and  one  be  a  depofit,  the 
other  his  own  property,  he  may  juflly  prefer  his  own;  unlefs  that  con- 
tain things  of  fmall  comparative  value,  and  the  other  be  full  of  much 
more  precious  goods,  as  fine  linen  or  filks;  in  which  cafe  he  ought  to 
fave  the  more  valuable  cheft,  and  has  a  right  to  claim  indemnification 
from  the  depofitor  for  the  lofs  of  his  own.  Still  farther ;  if  he  commit 
even  a  grofs  negleft  in  regard  to  his  own  goods  as  well  as  thofe  bailed, 
by  which  both  are  loft  or  damaged,  he  cannot  be /aid  to  have  violated  good 
faith,  and  the  bailor  muft  impute  to  his  own  folly  the  confidence  which 
he  repofed  in  fo  improvident  and  thoughtlefs  a  perfon-j-. 

To  this  principle,  that  a  depofitary  is  anfwerable  only  for  grofs  neg- 
ligence, there  are  feme  exceptions. 

Firft,  as  in  South  cote's  cafe,  where  the  bailee,  by  Tifpecial  agree- 
ment, has  engaged  to  anfwer  for  lefs  :  "  Si  quid  nominatim  convenit," 
fays  the  Roman  la\vyer,  "  vel  plus  vel  minus  in  fingulis  contradtibus,  hoc 
*'  fervabitur  quod  initio  convenit;  legem  enim  contradtui  dedit;):;"  but 
the  opinion  of  Celsus,  that  an  agreement  to  difpenfe  with  deceit  is  void, 

*  PoTH.  Central  de  Depot,  n.  29.     Stiernh.  de  Jure  Sueon.  I.  2.   c.   5. 
f  Braft.  99.  b.     Juftin.  lull.   I.  3.  tit.  15. 
J  L.  ConlraSlus,  23.  D.  d:  reg.jur. 
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as  being  contrary  to  good  morals  and  decency,  has  the  aflent  both  of 
Ulpian  and  our  Englijh  courts*. 

Secondly ;  when  a  man  fpontaneoufly  and  officioufly  propofes  to  keep 

the  goods  of  another,  he  may  prevent  the  owner  from  intrujling  them  with 

a  perfon  of  more  approved  vigilance  -,  for  which  reafon  he  takes  upon  him- 

felf,  according  to  Julian,  the  rijk  of  the  depofit,  and  becomes  refponfible 

at  leaf  for  ordinary  negleSl,  but  not  for  mere  cafualties-\-. 

Where  things  are  depofited  through  neceffity  on  any  fudden  emer- 
gence, as  a  fire  or  a  fhipwreck,  M.  Le  Brun  infifts,  "  that  the  depo- 
**  fitary  muft  anfwer  for  iefs  than  grofs  negled:,  how  carelefs  foever  he 
"  may  be  in  his  own  affairs ;  fince  the  preceding  remark,  that  a  man, 
**  who  repofes  confidence  in  an  improvident  perfon,  muft  impute  any  lofs  to 
**  his  own  folly,  is  inapplicable  to  a  cafe,  where  the  depofit  was  not 
"  optional;  and  the  law  ceafes  with  the  reafon  of  if^-f  but  that  is  not 
the  only  reafon ;  and,  though  it  is  an  additional  misfortune,  for  a  man 
in  extreme  hafte  and  deep  diftrefs  to  light  upon  a  ilupid  or  inatten- 
tive depofitary,  yet  I  can  hardly  perfuade  myfelf,  that  more  than 
perfect  good  faith  is  demanded  in  this  cafe,  although  a  violation  of  that 
faith  be  certainly  more  criminal  than  in  other  cafes,  and  was  there- 
fore puniflied  at  Rome  by  a  forfeiture  of  the  double  value  of  the  goods 
depofited. 

In  thefe  circumftances,  however,  a  benevolent  offer  of  keeping  an- 
other's property  for  a  time  would  not,  I  think,  bring  the  cafe  within 
Julian's  rule  before-mentioned,  fo  as  to  make  the  perfon  offering-  an- 
fwerable  for  fight,  or  even  ordinary,  negligence ;  and  my  opinion  is 
confirmed  by  the  authority  of  Labeo,  who  requires  no  more  than  good 

*  Doft.  and  Stud.  dial.  2.   chap.  38.  f  D.  16.  3.   i.   tc. 

X   Di  la  PreJlatioH  des  Fames,   p,    77. 
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faith  of  a  negottorum  gejlor,  when  "  affedtione  coaftus,  ne  bona  mea  dif- 
"  trahantur,  negotlis  fe  meis  obtulerit." 

Thirdly ;  when  the  bailee,  improperly  called  a  dcpofitary,  either 
dire£lly  demands  and  receives  a  reward  ^or  his  care,  or  takes  the  cliarge 
of  goods  in  conjequence  of  fome  lucrative  contradl,  he  becomes  anfwera- 
ble  for  ordinary  negled ;  fince,  in  truth,  he  is  in  both  cafes  a  condtitlor 
operis,  and  lets  out  his  mental  labour  at  a  juft  price  :  thus,  when  clothes 
are  left  with  a  man,  who  is  paid  for  the  ufe  of  his  bath,  or  a  trunk  with 
an  innkeeper  or  his  fervants,  or  with  a  ferryman,  the  bailees  are  as  much 
bound  to  indemnify  the  owners,  if  the  goods  be  loft  or  damaged  through 
their  want  of  ordinary  circumfpedlion,  as  if  they  were  to  receive  a  fti- 
pulated  recompenfe  /or  their  attention  and  pains  ;  but  of  this  more  fully, 
when  we  come  to  the  article  of  hiring. 

Fourthly ;  when  the  bailee  alone  receives  advantage  from  the  depofit, 
as,  if  a  thing  be  borrowed  on  a  future  event,  and  depofited  with  the  in- 
tended borrower,  tmtil  the  event  happens,  becaufe  the  owner,  perhaps, 
is  likely  to  be  abfent  at  the  time,  fuch  a  depofitary  muft  anfwer  even 
for  Jlight  negligence  ;  and  this  bailment,  indeed,  is  rather  a  loan  than  a 
depofit,  in  whatever  light  it  may  be  confidered  by  the  parties.  Suppofe, 
for  example,  that  Charles,  intending  to  appear  at  a  mafked  ball  ex- 
pected to  be  given  on  a  future  night,  requefts  George  to  lend  him  a 
drefs  and  jewels  for  that  purpofe,  and  that  George,  being  obliged  to 
go  immediately  into  the  country,  defires  Charles  to  keep  the  drefs 
till  his  return,  and,  if  the  ball  be  given  in  the  mean  time,  to  wear  it ; 
this  feems  to  be  a  regular  loan,  although  the  original  purpofe  of  bor- 
rowing be  future  and  contingent. 

Since,  therefore,  the  two  laft  cafes  are  not,  in  ftridl  propriety,  depofts, 
the  exceptions  to  the  general  rule  are  reduced  to  two  only ;  and  the  fe- 

cond 
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cond  of  them,  I  conceive,  will  not  be  rejecfted  by  the  EngUJIj  lawyer, 
although  I  recolledl  no  decifion  or  diftum  exactly  conformable  to  the 
opinion  of  Julian. 

Clearly  as  the  obligation  to  rejlore  a  depofit  flows  from  the  nature 
and  definition  of  this  contract,  yet,  in  the  reign  of  Elizabeth,  when 
it  had  been  adjudged,  confiftently  with  common  fenfe  and  common 
honefty,  "  that  an  adlion  on  the  cafe  lay  againft  a  man,  who  had  not 
"  performed  his  promife  of  redelivering,  or  delivering  over,  things 
*'  bailed  to  him,"  that  judgement  was  reverjed ;  and,  in  the  fixth  year 
of  James,  judgement  for  the  plaintiff  was  arrefted  in  a  cafeexacTtly  fimi- 
lar*  :  it  is  no  wonder,  that  the  profeffion  grumbled,  as  lord  Holt  fays, 
at  fo  abfurb  a  reverfalj  which  was  itfelf  moft  juftly  reverfed  a  few  years 
after,  and  the  firft  decifion  folemnly  efi:ablifhed-{-. 

Among  the  curious  remains  of  Attick  law,  which  philologers  have 
colledted,  veiy  little  relates  to  the  contracts,  which  are  the  fubjed:  of 
this  eflay;  but  I  remember  to  have  read  of  Demosthenes,  that  he  was 
advocate  for  a  perfon,  with  whom  three  men  had  depofited  fome  valu- 
able utenfil,  of  which  they  were  joint-owners;  and  the  depofitary  had 
delivered  it  to  ojie  of  them,  of  whofe  knavery  he  had  no  fufpicion;  upon 
which  the  other  tvoo  brought  an  adtion,  but  were  nonfuited  on  their 
own  evidence,  that  there  was  a  third  bailor,  whom  they  had  not  joined 
in  the  luit;  for,  the  truth  not  being  proved,  Demosthenes  infifi:ed,  that 
his  client  could  not  legally  re/lore  the  depojit,  unlejs  all  three  proprietors 
•were  ready  to  receive  it;  and  this  dodlrine  was  good  at  Rome  as  well  as 
at  Athens,  when  the  thing  depofited  was  in  its  nature  incapable  of  par- 
tition :  it  is  alfo  law,  I  apprehend,  in  Weftminfter-hall  %. 

*  Yelv.  4.  50.  128.  f   a  Cro.  667.  Wheatly  and  Lo-tm. 

X  D.  16.  3.  I.  36.  Bro.  Abr.  ///.  Bailment,  pi.  4. 
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The  obligation  to  return  a  depofit  faithfully  was,  in  very  early  time?, 
holden  facred  by  the  Greeks,  as  we  learn  from  the  ftory  of  Glaucus, 
who,  on  confulting  the  oracle,  received  this  anfwer,  "  that  it  was 
"  criminal  even  to  harbour  a  thought  of  with-holding  depofited  goods 
"  from  the  owners,  who  claimed  them*/'  and  a  fine  application  of  this 
univerfal  law  is  made  by  an  Arabian  poet  contemporary  with  Justinian, 
who  remarks,  "  that  life  and  wealth  are  only  depofited  with  us  by  our 
"  creator,  and,  like  all  other  depofits,  muft  in  due  time  be  reftored." 

II.  Employment  by  commission  was  alfo  known  to  our  ancient 
lawyers ;  and  Bracton,  the  beft  writer  of  them  all,  exprelTes  it  by  the 
Roman  word,  Mandatum ;  now,  as  the  very  eflence  of  this  contraft  is 
the  gratuitous  performance  of  it  by  the  bailee,  and  as  the  term  commijjion 
is  alfo  pretty  generally  applied  to  bailees,  who  receive  hire  or  competifa- 
tion  for  their  attention  and  trouble,  I  fliall  not  fcruple  to  adopt  the 
word  MANDATE  as  appropriated  in  a  limited  Jenfe  to  the  fpecies  of  bail- 
ment now  before  us  j  nor  will  any  confufion  arife  from  the  common 
acceptation  of  the  word  in  the  fenfe  of  a  judicial  command  or  precept, 
which  is  in  truth  only  zfecondary  and  inaccurate  ufage  of  it.  The  great 
diflin(flion  then  between  one  fort  of  mandate  and  a  depofit  is,  that  the 
former  lies  in  fefance,  and  the  latter,  fimply  in  cujlody :  whence,  as  we 
have  already  intimated,  a  difference  often  arifes  between  the  degrees  of 
care  demanded  in  the  one  contrad:  and  in  the  other ;  for,  the  mandatary 
being  confidered  as  having  engaged  himfelf,  to  ufe  a  degree  of  diligence 
and  attention  adequate  to  the  performance  of  his  undertaking,  the  omiffion 
of  fuch  diligence  may  be,  according  to  the  nature  of  the  bufinefs,  either 
ordinary,  or  fight,  negledl;  although  a  bailee  of  this  fpecies  ought  regu- 
larly, to  be  anfwerable  only  for  a  violation  of  good  faith.  This  is  the 
common  dodrine  taken  from  the  law  of  Ulpianj  but  there  feems,  in 
reality,  to  be  no  exception  in  the  prefent  cafe  from  the  general  rule;  for, 

*  Herod,  VI.  8(5.  Juv.  Sm.  XIII.  199. 
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fince  good  faith  itfelf  obliges  every  man  to  perform  his  a6lual  engagement  s^ 
it  of  courfe  obliges  the  mandatary  to  exert  himfelf  in  proportion  to  the 
exigence  of  the  affair  in  hand,  and  neither  to  do  any  thing,  how  minute 
foever,  by  which  his  employer  may  fuflain  damage,  nor  omit  any  thing, 
however  inconfiderable,  which  the  nature  of  the  adt  requires  *  :  nor 
will  a  want  of  ability  to  perform  the  contradt  be  any  defence  for  the. 
contradling  party  j  for,  though  the  law  exaBs  no  impofible  things,  yet  it 
may  juftly  require,  that  every  man  fliall  know  his  own  ftrength,  before 
he  undertakes  to  do  an  aft,  and  that,  if  he  delude  another  by  falfe  pre- 
tenfions  to  fkill,  he  fhall  be  refponfible  for  any  injury,  that  may  be  oc- 
cafioned  by  fuch  delufion.  If,  indeed,  an  unfkilful  man  yield  to  the 
preffing  inftances  of  his  friend,  who  could  not  otherwife  have  his  work 
performed,  and  engage  reludlantly  in  the  bufinefs,  no  higher  degree  of 
diligence  can  be  demanded  of  him  than  a  fair  exertion  of  his  capacity. 

It  is  almoft  needlefs  to  add,  that  a  mandatary,  as  well  as  a  depofitary, 
may  bind  himfelf  by  a_^(?f/i«/ agreement  to  be  anfwerable  even  for  cafual- 
tiesj  but  that  neither  the  one  nor  the  other  can  exempt  himfelf  by  any 
ftipulation  from  refponfibility  for  fraud,  or,  its  equivalent,  grofs  negled:. 

A  diflindiion  feems  very  early  to  have  been  made  in  our  law  between 
the  ;z«7«fefance,  and  the  w/rfefance,  of  a  conduSlor  operis,  and,  by  equal 
reafon,  of  a  mandatary;  or,  in  other  words,  between  a  total  failure  of 
performing  an  executory  undertaking  and  a  culpable  negledt  in  execut- 
ing it;  for,  when  an  aftion  on  the  cafe  was  brought  againft  a  carpenter, 
who,  having  undertaken  to  build  a  new  houfe  for  the  plaintiff  within  a 
certain  time,  had  not  built  it,  the  court  gave  judgment  of  nonfuit ;  but 
agreed,  that,  if  the  defendant  had  built  the  houfe  negligently  and  fpoil- 
ed  the  timber,  an  adlion  againft  him  would  have  been  maintainable  -f-. 
However,  in  a  fubfequent  reign,  when  a  fimilar  aftion  was  commenced 

*  Lord  Raym.  910,  f  Yearb.  1 1  Hen.  IV.  33. 
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againft  one  Watkins  for  not  building  a  mill  according  to  his  under- 
taking, there  was  a  long  converfation  between  the  judges  and  the  bar, 
which  chief  juftice  Babington  at  length  interrupted  by  ordering  the  de- 
fendant's counfel  either  to  plead  or  to  demur;  but  ferjeant  Rolf  chofe  to 
plead  fpecially,  and  iflue  was  taken  on  a  difcharge  of  the  agreement  *. 
Juftice  Martin  objefted  to  the  adlion,  becaufe  no  tort  was  alledged;  and 
he  perfifted  warmly  in  his  opinion,  which  feems  not  wholly  irreconcila- 
ble to  that  of  his  two  brethren;  for  in  the  cafes,  which  they  put,  a 
fpecial  injury  was  fuppofed  to  be  occafioned  by  the  non-performance  of 
the  contradl. 

Authority  and  reafon  both  convince  me,  that  Martin,  into  whofe 
opinion  the  reporter  recommends  an  inquiry,  was  wrong  in  his  objec- 
tion, if  he  meaned,  as  juftice  Cokain  and  the  chief  juftice  feem  to  have 
underftood  him,  that  no  fuch  adlion  would  lie  for  «(j«fefance,  even 
though  fpecial  damage  had  beenjlated.  His  argument  was,  that  the  adtion 
before  xhtvn  founded  in  covenant  merely,  and  required  a  fpecialty  to  fup- 
port  it ;  but  that,  if  the  covenant  had  been  changed  into  a  tort,  a  good 
writ  of  trefpafs  on  the  cafe  might  have  been  maintained :  he  gave,  in- 
deed, an  example  of  w/jfefance,  but  did  not  controvert  the  inftances, 
which  were  given  by  the  other  judges. 

It  was  not  alledged  in  either  of  the  cafes  juft  cited,  that  the  defendant 
was  to  receive  pay  for  the  fefance  of  his  work;  but,  fince  both  de- 
fendants were  defcribed  as  aSltially  in  trade.  It  was  not  perhaps  intended, 
that  they  were  to  work  for  nothing :  I  cannot  however  perfuade  my- 
felf,  that  there  would  have  been  any  difference,  had  the  promifes  been 
purely  gratuitous,  and  had  a  fpecial  injury  been  caufed  by  the  breach  of 
them.  Suppofe,  for  inftance,  that  Robert's  corn-fields  are  furrounded 
by  a  ditch  or  trench,  in  which  the  water  from  a  certain  fpring  ufed 

»  Yearb.  3  Hen.  VI.  36.  b.  37.  a.     Stath.  Abr.  tit.  Acclonsfur  k  cas,  pi.  20. 

to 
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to  have  a  free  courfe,  but  which  has  of  late  been  obftrudled  by  foil 
and  rubbifli ;  and  that,  Robert  informing  his  neighbour  Henry  of  his 
intention  fpeedily  to  clear  the  ditch,  Henry  offers  and  undertakes 
immediately  to  remove  the  obflrucftion  and  repair  the  banks  •without 
reward,  he  having  bufinefs  of  the  fame  kind  to  perform  on  his  own 
grounds :  if,  in  this  cafe,  Henry  negledl  to  do  the  work  undertaken, 
"  and  the  water,  not  having  its  natural  courfe,  overflow  the  fields  of 
"  Robert  and  fpoil  his  corn,"  may  not  Robert  maintain  his  adlion 
on  the  cafe  ?  Moil:  affuredly  ;  and  fo  in  a  thoufand  inftances  of  proper 
bailments,  that  might  be  fuppofed  ;  where  a  juft  reliance  on  the  pro- 
mife  of  the  defendant  prevented  the  plaintiff  from  employing  another 
perfon,  and  was  confequently  the  caufe  of  the  lofs,  which  he  fuf- 
tained  * ;  for  it  is,  as  it  ought  to  be,  a  general  rule,  that,  for  every 
damnum  injuria  datum,  an  adlion  of  fome  fort,  which  it  is  the  province 
of  the  pleader  to  advife,  may  be  maintained ;  and,  although  the  gratu- 
itous performance  of  an  adl  be  a  benefit  conferred,  yet,  according  to  the 
juft  maxim  of  Paulus,  Adjuvari  nos,  non  decipi,  beneficio  oportet -V  :  but 
Xhcfpecial  damage,  not  the  affumption,  is  the  caufe  of /^w  adtion  ;  and, 
if  notice  be  given  by  the  mandatary,  before  any  damage  incurred,  and 
while  another  perfon  may  be  employed,  that  he  cannot  perform  the  work, 
no  procefs  of  law  can  enforce  the  performance  of  it. 

A  cafe  in  Brook,  made  complete  from  the  Year-book,  to  which  he 
refers,  fans  direftly  in  point  -,  for,  by  chief  juftice  Fineux,  it  had  been 
adjudged,  that,  "  if  a  man  affume  to  build  a  houfe  for  me  by  a  certain 
"  dav,  and  do  not  build  it,  and  Ifuffer  damage  by  his  nonfefance,  I  fhall 
"  have  an  adtion  on  the  cafe,  as  well  as  if  he  had  done  it  amifs :"  but  it 
\%  pojjible,  that  Fineux  might  fuppofe  a  confideration,  though  none  be 
mentioned;};. 

*  Yearb.  19.  Hen.  VI.  49.        f  D.  13.  6.  17.  3.        %  Bro.  Abr.  tit.  Aaion  fur  !e  Cafe,  72. 

Aftions 
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Adions  on  this  contract  are,  indeed,  very  uncommon,  for  a  reafon 
not  extremely  flattering  to  human  nature ;  becaufe  it  is  very  uncommon 
to  undertake  any  office  of  trouble  without  co?npenfatton ;  but,  whether 
the  cafe  really  happened,  or  the  reward,  which  has  adtually  been  ftipu- 
lated,  was  omitted  in  the  declaration,  the  queftion,  "  whether  a  man 
"  was  refponfible  for  damage  to  certain  goods  occaiioned  by  his  negli- 
"  gence  in  performing  a  gratuitous  promife,"  came  before  the 
court,  in  which  lord  Holt  prefided,  fo  lately  as  the  fecond  year  of 
queen  Anne;  and  a  point,  which  the  firft  elements  of  the  Roman  law 
have  fo  fully  decided,  that  no  court  of  judicature  on  the  continent 
would  fufFer  it  to  be  debated,  was  thought  in  England  to  deferve, 
what  it  certainly  received,  very  great  conjideration  *. 

The  cafe  was  this:  Bernard  had  aflumed  without  pay  fafely  to  re- 
move feveral  calks  of  brandy  from  one  cellar,  and  lay  them  down  fafely 
in  another,  but  managed  them  fo  negligently, ,  that  one  of  the  caiks 
was  ftaved.  After  the  general  iiTue  joined,  and  a  verdidt  for  the  plain- 
tiff CoGGS,  a  motion  was  made  in  arreft  of  judgement  on  the  irrele- 
vancy of  the  declaration,  in  which  it  was  neither  alledged,  that  the  de- 
fendant was  to  have  any  recompenfe  for  his  pains,  nor  that  he  was  a  com- 
mon porter  :  but  the  court  were  unanimoufly  of  opinion,  that  the  adtion 
lay  J  and,  as  it  was  thought  a  matter  of  great  confequence,  each  of  the 
judges  delivered  his  opinion  feparately. 

The  chief  juftice,  as  it  has  before  been  intimated  -{-,  pronounced  a 
clear,  methodical,  elaborate  argument ;  in  which  he  diftinguifhed  bail- 
ments miofx  forts,  and  gave  a  hillory  of  the  principal  authorities  con- 
cerning each  of  them.  This  argument  is  juftly  reprefented  by  my 
learned  friend,  the  annotator  on  the  Firft  Infitute,  as  "  a  moft  mafterly 

*  Ld.  Rayir.  909—920.     j  Salk.  26.    Com.  133.    Farr.  13.  131.  528. 
t  P.  620. 

"  view 
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"  view  of  the  Avhole  fubjecft  of  bailment*;"  and,  if  my  little  work 
be  confidered  merely  as  a  commentary  on  it,  the  fludent  may  per- 
haps think,  that  my  time  and  attention  have  not  been  unufefully 
beftowed. 

For  the  decifion  of  the  principal  cafe,  it  would  have  been  fufficient, 
I  imagine,  to  infill,  that  the  point  was  not  new,  but  had  already  been 
determined  j  that  the  writ  in  the  Register,  called,  in  the  ftrange 
dialed:  of  our  forefathers,  De  pipd  vini  cariandd-\-y  was  not  fimilar,  but 
identical ;  for,  had  the  reward  been  the  ejfence  of  the  adlion^  it  mufl 
have  been  inferted  in  the  writ,  and  nothing  would  have  been  left  for 
the  declaration  but  the  ftating  of  the  day,  the  year,  and  other  circum- 
flances  ;  of  which  Rastell  exhibits  a  complete  example  in  a  writ  and 
declaration  for  negligently  and improvidently  planting  a  quickfet  hedge,  which 
the  defendant  had  promifed  to  raife,  without  any  confideration  alledgedy 
and  ilTue  was  joined  on  a  traverfe  of  the  negligence  and  improvidence  \, 
How  any  anfwer  could  have  been  given  to  thefe  authorities,  I  am  at  a 
lofs  even  to  conceive  :  but,  although  it  is  needlefs  to  prove  the  fame 
thing  twice,  yet  other  authorities,  equally  unanfwerable,  were  adduced 
by  the  court,  and  fupported  with  reafons  no  lefs  cogent ;  for  nothing, 
faid  Mr.  Juftice  Powell  emphatically,  is  law,  that  is  not  reafon ;  a 
maxim,  in  theory  excellent,  but  in  pradlice  dangerous,  as  many  rules, 
true  in  the  abflradt,  are  falfe  in  the  concrete ;  for,  fince  the  reafon  of 
TiTius  may,  and  frequently  does,  differ  from  the  reafon  of  Septimius, 
no  man,  who  is  not  a  lawyer,  would  ever  know  how  to  aft,  and  no 
man,  who  is  a  lawyer,  would  in  many  inftances  know  what  to  advife, 
unlefs  courts  were  bound  by  authority,  as  firmly  as  the  pagan  deities 
were  fuppofed  to  be  bound  by  the  decrees  of  fate. 

*  Hargr.  Co.  Litt.  89.  b.  n.  3,    The  profeffion  muft  lament  the  neceflary  fufpenfion  of  this 
valuable  work. 

j-  Reg.  Orig.  110.  a.  fee  alfo  110.  b.    De  equo  infjmo  fanando^  and  De  columbari  reparando. 
X  Raft.  Entr.   13.   b. 

Now 
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Now  the  reafon  afligned  by  the  learned  judge  for  the  cafes   in  the 
Regijler  and  Tear-books,  which  were  the  fame  with  Coggs  and  Ber- 
nard, namely,  "  that  the  party's  special  ajfumpfit  and  undertaking 
"  obliged  \\\mfo  to  do  the  thing,  that  the  bailor  came  to  no  damage  by 
"  his  negled,"  feems  to  intimate,  that  the  omiffion  of  the  yvovdsfalvb 
et  fecure  would  have  made  a  difference  in  this  cafe,  as  in  that  of  a 
depofif,  but  I  himibly  contend,  that  thofe  words  are  implied,  by  the  na- 
ture of  a  contrad  which  lies  tnfefance,  agreeably  to  the  diflincflion  with 
which  I  began  this  article.     As  judgement,  indeed,  was  to  be  given  on 
the  record  merely,  it  was  unnecellary,  and  might  have  been  improper, 
to  have  extended   the  propofition  beyond  the  point   then  before  the 
court;  but  I  cannot  think,  that  the  narrownefs  of  the  propofition  in  this 
inftance  affedts  the  general  dodtrine,  which  I  have  prefumed  to  lay  down; 
and,  in  the  ftrong  cafe  of  the  fliepherd,  ivho  had  afock  to  keep,  which  he 
fuffered  through  negligence  to  be  drowned,  neither  a  reward  nor  2.fpecial 
undertaking  are  ftated*:  that  cafe,  in  the  opinion  of  juftice  Townsend, 
depended  upon  the  diflindion  between  a  bargain  executed  and  executory ; 
but  I  cannot  doubt  the  relevancy  of  an  adtion  in  the  fecond  cafe,  as  well 
as  the  firft,  wheiiever  aBiial  damage  is  occafioned  by  the  ?ionfefance-\-. 

There  feems  little  neceffity  after  this,  to  mention  the  cafe  of 
PowTUARY  and  Walton,  the  reafon  of  which  applies  diredtly  to  the 
prefent  fubjedt;  and,  though  it  may  be  objedted  that  the  defendant  was 
ftated  as  z  farrier,  and  muft  be  prefumed  to  have  adled  in  his  trade,  yet 
chief  juftice  Rolle  intimates  no  fuch  prefumption;  but  fays  exprefsly, 
that  "  an  adlion  on  the  cafe  lies  upon  this  matter,  without  alleiging  any 
"  confideration:  for  the  negligence  is  the  caufe  of  adlion,  and  not  the 
"  aJumpfitX." 

*  Yearb.  2  Hen.  VII.  n. 

t  Stath.  Ahr.  tit.  Acckm  fur  le  cas,  pi.  11.  By  juftice  Pajlon,  "  fi  un  ferrour  face  covenant  ove 
"  moy  de  ferrer  mon  chival,  jeo  die  qe  fil  neferra  mon  chival,  uncore  jeo  averai  accion  fur  mon  cas, 
"  qar  en  fon  default  peraventure  mon  chival  eft  perie." 

:  I  Ro.  Abr.  10.  A  bail- 
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A  bailment  without  reward  to  carry  from  place  to  place  is  very  dif- 
ferent from  a  mandate  to  perform  a  work ;  and,  there  being  nothing  to 
take  it  out  of  the  general  rule,  I  cannot  conceive  that  the  bailee  is  re- 
fponfible  for  lefs  \\\2in  grofs  negledl,  unlefs  there  be  a j^''^^^'^/ acceptance: 
for  inftance,  if  Stcphefi  defire  Philip  to  carry  a  diamond-ring  from 
Brijiol  to  a  perfon  in  Londoji^  and  he  put  it  with  bank-notes  of  his  own 
into  a  letter-cafe,  out  of  which  it  \%  flolen  at  an  inn,  or  feized  by  a  rob- 
ber on  the  road,  Philip  fhall  not  be  anfwerable  for  it ;  although  a  very 
careful,  or  perhaps  a  commoiily  prudeht,  man  would  have  kept  it  in  his 
purfe  at  the  inn,  and  have  concealed  it  fomewhere  in  the  carriage ;  but, 
if  he  were  to  fecrete  his  own  ?iotes  with  peculiar  vigilance,  and  either 
leave  the  diamond  in  an  open  room,  or  wear  it  on  his  finger  in  the 
chaife,  I  think  he  would  be  bound,  in  cafe  of  a  lofs  by  flealth  or  rob- 
bery, to  reflore  the  value  of  it  to  Stephen:  every  thing,  therefore,  that 
has  been  expounded  in  the  preceding  article  concerning  depofits,  may  be 
applied  exaftly  to  this  fort  of  bailment,  which  may  be  confidered  as  a 
fubdivifion  of  the  fecond  fpecies. 

Since  we  have  nothing  in  thefe  cafes  analogous  to  the  judgements  of 
infamy,  which  were  often  pronounced  at  Rome  and  Athens,  it  is  hardly 
necefTary  to  add,  what  appears  from  the  fpeech  of  Cicero  for  S.  Ros- 
cius  of  Ameria,  that  "  the  ancient  Romans  confidered  a  mandatary  as 
**  infamous,  if  he  broke  his  engagement,  not  only  by  zSiwtX  fraud,  but 
**  even  by  more  than  ordinary  negligence  *." 

As  to  exceptions  from  the  rule  concerning  the  degree  of  negleft,  for 
which  a  mandatary  is  refponfible,  almoft  all,  that  has  been  advanced 
before  in  the  article  of  depofits,  in  regard  to  a  fpecial  convention,  a 

*  "In  privatis  rebu3,  fi  quis  rem  mandatam  non  moAo malitiofius  geffiffet,  fui  quaeftus  aut  commodl 
"  causa,  verum  etiam  negUgentius,  eum  majores  fummum  admilifle  dedecus  exiftimabant :  itaque  man- 
"  Jati  conftitutum  eft  judiciunij  non  minus  turpe  quani/»m\"     Pro  S.  Rofc.  p.  116.  Glafg. 

voluntary 
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voluntary  ofFer,  and  an  interefl-  accruing  to  both  parties,  or  only  to  the 
bailee,  may  be  applied  to  mandates :  an  undertaker  of  a  work  for  the 
benefit  of  an  abfent  perfon,  and  without  his  knowledge,  is  the  negotiorum 
gejlor  of  the  civilians,  and  the  obligation  refulting  from  his  implied  con- 
trail has  been  incidentally  mentioned  in  a  preceding  page. 

■  III.  On  the  third  fpecies  of  bailment,  which  is  one  of  the  moil  ufual 
and  moil  convenient  in  civil  fociety,  little  remains  to  be  obferved;  be- 
caufe  our  own,  and  the  Roman,  law  are  on  this  head  perfedily  coinci- 
dent. I  call  it,  after  the  French  lawyers,  loan  for  ufe,  to  diilinguiili  it 
from  their  loan  for  confumption,  or  the  mutuum  oi  t\\c  Romans -,  by 
which  is  underilood  the  lending  of  money,  wine,  corn,  and  other  things, 
that  may  be  valued  by  number,  weight,  or  meafure,  and  are  to  be  re- 
flored  only  in  equal  value  or  quantity*:  this  latter  contrafl,  which, 
according  to  St.  German,  is  moil  properly  called  a  loan,  does  not  be- 
long to  the  prefent  fubjecfl;  but  it  may  be  right  to  remark,  that,  as  the 
fpecifck  things  are  not  to  be  returned,  the  abfolute  property  of  them  is 
transferred  to  the  borrower,  who  muil  bear  the  lofs  of  them,  if  they  be 
deilroyed  by  wreck,  pillage,  fire,  or  other  inevitable  misfortune.  Very 
different  is  the  nature  of  the  bailment  in  queflion;  for  a  horfe,  a  chariot, 
a  book,  a  greyhound,  or  a  fowling-piece,  which  are  lent  for  the  ufe  of 
the  bailee,  ought  to  be  vt^tlhrertdifpecifcally,  and  the  owner  mufl  abide 
tlie  lofs,  if  they  periili  through  any  accident,  which  a  very  careful  and 
'vigilant  man  could  not  have  avoided.  The  negligence  of  the  borrower, 
who  alone  receives  benefit  from  the  contraft,  is  conilrucd  rigorouily, 

*  Doft.  and  Stud.  dial.  2.  ch.  38.  Braft.  99.  a.  b.  In  Ld.  Raym.  916.  where  this  paflage  from 
BraSlon  is  cited  by  the  chief  juftice,  mutuant  is  printed  for  commodatam  ;  but  what  then  can  be  made  of 
the  words  ad  ipsam  rejiituendam?  There  is  certainly  fome  miftake  in  the  paflage,  which.muft  be  Tsr 
ancient,  for  the  oldeft  MS.  that  I  have  feen,  is  conformable  to  I'otteVs  edition.  I  fufpeft  the  omiflion 
of  a  whole  line  after  the  word  precium,  where  the  manufcript  has  a  full  point ;  and  poffibly  the  fen- 
tence  omitted  may  be  thus  fupplied  from  Jujlinian,  whom  Braiim  copied :  "  At  is,  qui  mutuum  ac- 
"  cepit,  obligatus  remanet/'  fi  forte  incendio,  &c.  Inji.  3.  15.  a. 

and, 


r 


OF  BAILMENTS.  ()41 

and,  although T?/^;"^/,  makes  him  liable  to  indemnify  the  lender;  nor  will 
his  incapacity  to  exert  more  than  ordinary  attention  avail  him  on  the 
ground  of  an  hnpojibility,  "  which  the  law,  fays  the  rule,  never  de- 
"  mandsj"  for  that  maxim  relates  merely  to  things  abfolutely  impoffiblej 
and  it  was  not  only  very  pojjible,  but  very  expedient,  for  him  to  have  examin- 
ed his  own  capacity  of  performing  the  undertaking,  before  he  deluded 
his  neighbour  by  engaging  in  it:  if  the  lender,  indeed,  was  not  deceived, 
but  perfeftly  knew  the  quality,  as  well  as  age,  of  the  borrower,  he  muft 
be  fuppofed  to  have  demanded  no  higher  care,  than  that  of  which  fuch 
a  perfon  was  capable ;  as,  if  Paul  lend  a  fine  horfe  to  a  raw  youth,  he 
cannot  exa<ft  the  fame  degree  of  management  and  circumfpedlion,  which 
he  would  expe<5t  from  a  riding-mafter  or  an  officer  of  dragoons*. 

From  the  rule,  that  a  borrower  is  anfwerable  iox  Jlight  negledl,  com- 
pared with  the  diftindlion  before  made  between  fimple  theft  and  rob- 
bery -f-,  it  follows,  that,  if  the  borrowed  goods  hejolen  out  of  his  poffef- 
fion  by  any  perfon  whatever,  he  muft  pay  the  worth  of  them  to  the 
lender,  unlefs  he  prove,  that  they  were  purloined  notwithftanding  his 
extraordinary  care.  The  example,  given  by  Julian,  is  the  firft  and  beft 
that  occurs:  Caius  borrows  a  filver  ewer  of  'Titius,  and  afterwards  deli- 
vers it,  that  it  may  be  fafely  reftored,  to  a  bearer  of  fuch  approved  fide- 
lity and  warinefs,  that  no  event  could  be  lefs  expedled  than  its  being 
ftolen;  if,  after  all,  the  bearer  be  met  in  the  way  by  fcoundrels,  who 
contrive  tojieal  it,  Caius  appears  to  be  wholly  blamelefs,  and  Titius  has 
fuffered  damnum  fine  injuria.  It  feems  hardly  neceffary  to  add,  that  the 
fame  care,  which  the  bailee  is  bound  to  take  of  the  principal  thing  bail- 
ed, muft  be  extended  to  fuch  accejjbry  things,  as  belong  to-  it,  and  were 
delivered  with  it :  thus  a  man,  who  borrows  a  watch,  is  refponfible  for 
Jlight  negledt  of  the  chain  and  feals. 

*  Dumoulin,  traft.  De  eo  quoti  inurcfi,  n,  185.  f  See  p.  626.  and  note  *, 

VOL.  III.  4  N  Although 
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Although  the  laws  of  Rome,  with  which  thole  of  England  in  this  re- 
fpeft  agree,  moft  exprefsly  decide,  that  a  borrower,  ufing  more  than 
ordinary  diligence,  fiall  not  be  chargeable,  if  there  be  a  force  which  he 
cannot  refjl* ,  yet  Pufendorf  employs  much  idle  reafoning,  which  I 
am  not  idle  enough  to  tranfcribe,  in  fupport  of  a  new  opinion;  namely, 
««  that  the  borrower  ought  to  indemnify  the  lender,  if  the  goods  lent  be 
*'  deflroyed  by  fire,  fhipwreck,  or  other  inevitable  accident,  and  without 
*'  his  fault,  unlefs  his  own  perifli  with  them:"  for  example,  if  P^«/lend 
William  a  horfe  worth  thirty  guineas  to  ride  from  Oxford  to  London, 
and  WilUain  be  attacked  on  a  heath  in  that  road  by  highwaymen,  who 
kill  or  feize  the  horfe,  he  is  obliged,  according  to  Pufendorf  and  his 
annotator,  to  pay  thirty  guineas  to  Faul.  The  juftice  and  good  fenfe  of 
the  contrary  decifion  are  evinced  beyond  a  doubt  by  M.  Pothier,  who 
makes  a  diflindlion  between  thofe  cafes,  where  the  loan  was  the  occafion 
merely  of  damage  to  the  lender,  who  might  in  the  mean  time  have 
fuflained  a  lofs  from  other  accidents,  and  thofe,  where  the  loan  was  the 
fole  efficient  caufe  of  his  damage  -)-  j  as  if  Paul,  having  lent  his  horfe, 
fhould  be  forced  in  the  interval  by  fome  preffing  bufinefs  to  hire  an- 
other for  himfelf ;  in  this  cafe  the  borrower  ought,  indeed,  to  pay  for 
the  hired  horfe,  unlefs  the  lender  had  voluntarily  fubmitted  to  bear  the 
inconvenience  caufed  by  the  loan ;  for,  in  this  fenfe  and  in  this  inftance, 
a  benefit  conferred pould  not  be  injurious  to  the  benefaSlor.  As  to  a  con- 
dition prefutned  to  be  impofed  by  the  lender,  that  he  would  not  abide  by 
any  lofs  occafioned  by  the  lending,  it  feems  the  wildefl  and  moft  unrea- 
fonable  of  prefumptions :  if  Paul  really  Intended  to  impofe  fuch  a  con- 
dition, he  fhould  have  declared  his  mind ;  and  I  perfuade  myfelf,  that 
William  would  have  declined  a  favour  fo  hardly  obtained. 

Had  the  borrower,  indeed,  been  imprudent  enough  to  leave  the  high 

•  D.  44.  7.  I.  4.     Ld.  Raym.  916. 

f  Poth.  Pnt  a  U/age,  n.  jj.     Puf.  with  Baritjrac'j  note*,  B,  5.  C.  4.  §  6. 
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road  and  pafs  through  fome  thicket,  where  robbers  might  be  fuppofed 
to  lurk,  or  had  he  travelled  in  the  dark  at  a  very  unfeafonable  hour,  and 
had  the  horfe,  in  either  cafe,  been  taken  from  him  or  killed,  he  mufl 
have  indemnified  the  owner  j  for  irrejijlible  force  is  no  excufe,  if  a  man 
put  himfelf  in  the  way  of  it  by  his  own  raflinefs.  This  is  nearly  the 
cafe,  cited  by  St.  German  from  the  Summa  Rofella,  where  a  loan  muft 
be  meaned,  though  the  word  depojitum  be  erroneoufly  ufed*;  and  it  is 
there  decided,  that,  if  the  borrower  of  a  horfe  will  imprudently  ride  by 
a  ruinous  houfe  in  manifeji  danger  of  falling,  and  part  of  it  aftually  fall  on 
the  horfe's  head,  and  kill  him,  the  lender  is  entitled  to  the  price  of  him; 
but  that,  if  the  houfe  were  in  good  condition  zndfell  by  the  violence  of  a 
fudden  hurricane,  the  bailee  fhall  be  difcharged.  For  the  fame,  or  a 
ftronger,  reafon,  if  JVilliatn,  inflead  of  coming  to  London,  for  which  pur- 
pofe  the  horfe  was  lent,  go  towards  Bath,  or,  having  borrowed  him  for 
a  week,  keep  him  for  a  month,  he  becomes  refponfible  for  any  accident, 
that  may  befall  the  horfe  in  his  journey  to  Bath,  or  after  the  expiration 
of  the  week-j-. 

Thus,  if  Charles,  in  a  cafe  before  put  J,  wear  the  mafked  habit  and 
jewels  of  George  at  the  ball,  for  which  they  were  borrowed,  and  be  rob- 
bed of  them  in  his  return  home  at  the  ufual  time  and  by  the  ufual  way, 
he  cannot  be  compelled  to  pay  George  the  value  of  them;  but  it  would 
be  otherwife,  if  he  were  to  go  with  the  jewels  from  the  theatre  to  a 
gaming-houfe,  and  were  there  to  lofe  them  by  any  cafualty  whatever. 
So,  in  the  inftance  propofed  by  Gaius  in  the  digeft,  if  filver  utenfils  be 
lent  to  a  man  for  the  purpofe  of  entertaining  a  party  of  friends  at  fup- 
per  in  the  metropolis,  and  he  carry  them  into  the  country,  there  can  be  no 
doubt  of  his  obligation  to  indemnify  the  lender,  if  the  plate  be  lofl  by 
accident  however  irrefiftible. 

*  DoH.  and  Stud,  where  before  cited.  f  Ld.  Raym.  915.  %  P.  630. 
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There  are  other  cafes,  in  which  a  borrower  is  chargeable  for  inevitable 
fiiifchance,  even  when  he  has  not,  as  he  legally  may,  taken  the  whole 
rifk  upon  himfelf  by  exprefs  agreement.  For  example,  if  the  houfe  of 
Caius  be  in  flames,  and  he,  being  able  to  fecure  one  thing  only,  fave  an 
urn  of  his  own  in  preference  to  the  filver  ewer,  which  he  had  borrowed 
of  Titius,  he  (hall  make  the  lender  a  compenfation  for  the  lofs ;  efpe- 
cially  if  the  ewer  be  the  more  valuable,  and  would  confequently  have 
been  preferred,  had  he  been  owner  of  them  both :  even  if  his  urn  be 
the  more  precious,  he  muft  either  leave  it,  and  bring  away  the  bor- 
rowed vefTel,  or  pay  Titius  the  value  of  that,  which  he  has  loft ;  unlefs 
the  alarm  was  fo  fudden,  and  the  fire  fo  violent,  that  no  deliberation  or 
fele<ftion  could  be  juftly  expedted,  and  Caius  had  time  only  to  fnatch  up 
the  firft  utenfil,  that  prefented  itfelf. 

Since  opennefs  and  honefty  are  the  foul  of  contrads,  and  fince  "  a 
"  fuppreflion  of  truth  is  often  as  culpable  as  an  exprefs  falfehood,"  I 
accede  to  the  opinion  of  M.  Pothier,  that,  if  a  foldier  were  to  borrow 
a  horfe  of  his  friend  for  a  battle  expe<fted  to  be  fought  the  next  morn- 
ing, and  were  to  conceal  from  him,  that  his  own  horfe  was  as  ft  for  the 
fervice,  and  if  the  horfe,  fo  borrowed,  were  flain  in  the  engagement,  the 
lender  ought  to  be  indemnified;  for  probably  the  diffimulation  of  the 
borrower  induced  him  to  lend  the  horie ;  but,  had  the  foldier  openly 
and  frankly  acknowledged,  that  he  was  unwilling  to  expofe  his  own  horfe^ 
fince,  in  cafe  of  a  lofs,  he  was  unable  to  purchafe  another,  and  his 
friend,  neverthelefs,  had  generoufly  lent  him  one,  the  lender  would 
have  run,  as  in  other  inftances,  the  rifk  of  the  day. 

If  the  bailee,  to  ufe  the  Roman  expreflion,  be  in  mora,  that  is,  if  a 
legal  demand  have  been  made  by  the  bailor,  he  muft  anfwer  for  any 
cafualty  that  happens  after  the  demand;  unlefs  in  cafes,  where  it  may 
be  ftrongly  prefumed,  that  the  fame  accident  would  have  befallen  the 

thing 
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thing  bailed,  even  if  it  had  been  reflored  at  the  proper  time  ;  or,  unlefs 
the  bailee  have  legally  tendered  the  thing,  and  the  bailor  have  put  him- 
felf  in  mora  by  refuling  to  accept  it :  this  rule  extends  of  courfe  to  every 
fpecies  of  bailment. 

"  Whether,  in  cafe  of  a  valued  loan,  or,  where  the  goods  lent  are 
**  ejlimated  at  a  certain  price,  the  borrow^er  muft  be  confidered  as  bound 
"  in  all  events  to  reftore  either  the  things  lent  or  the  value  of  them,"  is 
a  queftion,  upon  which  the  civilians  are  as  much  divided,  as  they  are 
upon  the  celebrated  claufe  in  the  law  ContraStus:  five  or  fix  commen- 
tators of  high  reputation  enter  the  lifts  againfl  as  many  of  equal  fame, 
and  each  fide  difplays  great  ingenuity  and  addrefs  in  this  juridical  tour- 
nament. D'AvEZAN  fupports  the  affirmative;  and  Pothier,  the  negative; 
but  the  fecond  opinion  feems  the  more  reafonable.  The  word  peri- 
CULUM,  ufed  by  Ulpian,  is  in  itfelf  equivocal:  it  means  hazard  in 
general,  proceeding  either  from  accident  or  from  negleSl ;  and  in  this 
latter  fenfe  it  appears  to  have  been  taken  by  the  Roman  lawyer  in  the 
pafi!age,  which  gave  birth  to  the  difpute.  But,  whatever  be  the  true 
interpretation  of  that  paffage,  I  cannot  fatisfy  myfelf,  that,  either  in 
the  Cujlomary  Provinces  of  France,  or  in  England,  a  borrower  can 
be  chargeable  for  all  events  ^without  his  confent  unequivocally  given:  if 
William,  indeed,  had  faid  to  Paul  alternatively,  "  I  promife,  on  my 
"  return  to  Oxford,  either  to  reftore  your  horfe  or  to  pay  you  thirty 
'•  guineas,"  he  muft  in  all  events  have  performed  one  part  of  this  dif- 
jundlive  obligation  *  ;  but,  if  Paul  had  only  faid,  "  the  horfe,  which  I 
"  lend  you  for  this  journey,  is  fairly  worth  thirty  guineas,"  no  more 
could  be  implied  from  thofe  words,  than  a  defign  of  preventing  any 
future  difficulty  about  the  price,  if  the  horfe  fliould  be  killed  or  injured 
through  an  omiffion  of  that  extraordinary  diligence,  which  the  nature  of 
the  contraft  required. 


«■  Palm.  J^i. 
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Befides  the  general  exception  to  the  rule  concerning  the  degrees  of 
negledt,  namely,  St  quid  convenit  vel  plus  vel  minus,  another  is,  where 
goods  are  lent  for  a  ufe,  in  which  the  lender  has  a  conmion  intereji  with 
the  borrower :  in  this  cafe,  as  in  other  bailments  reciprocally  advantageous, 
the  bailee  can  be  refponfible  for  no  more  than  ordinary  negligence;  as,  if 
Stephen  and  Philip  invite  fome  common  friends  to  an  entertainment  pre- 
pared at  their  joint  expence,  for  which  purpofe  Philip  lends  a  fervice  of 
plate  to  his  companion,  who  undertakes  the  whole  management  of  the 
feafl,  Stephen  is  obliged  only  to  take  ordinary  care  of  the  plate ;  but  this, 
in  truth,  is  rather  the  innominate  contract  do  ut  facias,  than  a  proper  loan. 

Agreeably  to  this  principle,  it  muft  be  decided,  that,  if  goods  be  lent 
for  ihzfole  advantage  of  the  lender,  the  borrower  is  anfwerable  ior  grofs 
negled:  only ;  as,  if  a  paflionate  lover  of  mufick  were  to  lend  his  own 
inflrument  to  a  player  in  a  concert,  merely  to  augment  his  pleafure 
from  the  performance ;  but  here  again,  the  bailment  is  not  fo  much  a 
loan,  as  a  mandate ;  and,  if  the  mufician  were  to  play  with  all  due  fkill 
and  exertion,  but  were  to  break  or  hurt  the  inflrument  without  any 
malice  or  very  culpable  negligence,  he  would  not  be  bound  to  indem- 
nify the  amateur,  as  he  was  not  in  want  of  the  inflrument,  and  had  no 
particular  defire  to  ufe  it.  If,  indeed,  a  poor  artifl,  having  lofl  or  fpoiled 
his  violin  or  flute,  be  much  diflrefled  by  this  lofs,  and  a  brother-mufician 
obligingly,  though  'voluntarily,  offer  to  lend  him  his  own,  I  cannot  agree 
with  Despeisses,  a  learned  advocate  oi Montpellier  and  writer  on  Roman 
law,  that  the  player  may  be  lefs  careful  of  it  than  any  other  borrower  : 
on  the  contrary,  he  is  bound,  in  confcience  at  leafl,  to  raife  his  attention 
even  to  a  higher  degree  3  and  his  negligence  ought  to  be  conflrued  with 
rigour. 

By  the  law  of  Moses,  as  it  is  commonly  tranflated,  a  remarkable  dif- 
tin<^ion  was  made  between  the  lofs  of  borrowed  cattle  or  goods,  hap- 
pening 
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pening  in  the  ahfencc^  or  iheprefence,  of  the  owner  ;  for,  fays  the  divine 
legiflator,  "  if  a  man  borrow  aught  of  his  neighbour,  and  it  be  hurt  or 
**  die,  the  owner  thereof  not  being  with  it,  he  fliall  furely  make  it  good; 
*•  but,  if  the  owner  thereof  be  with  it,. he  fhall  not  make  it  good  *  :"  now 
it  is  by  no  means  certain,  that  the  original  word  fignifies  the  owner,  for 
it  may  fignify  the  pojfejfor,  and  the  law  may  import,  that  the  borrower 
ought  not  to  lofe  fight,  when  he  can  pofTibly  avoid  it,  of  the  thing  bor- 
rowed 3  but,  if  it  was  intended,  that  the  borrower  (hould  always  anfwer 
for  cafualties,  except  in  the  cafe,  which  muft  rarely  happen,  of  the 
owner's  prefence,  this  exception  feems  to  prove,  that  no  cafualties  were 
meaned,  but  fuch  as  extraordinary  care  might  have  prevented ;  for  I 
cannot  fee,  what  difference  could  be  made  by  the  prefence  of  the  owner, 
if  the  force,  produdive  of  the  injury,  were  wholly  irrefiftible,  or  the 
accident  inevitable. 

An  old  Athenian  law  is  preferved  by  Demosthenes,  from  which 
little  can  be  gathered  on  account  of  its  generality  and  the  ufe  of  an 
ambiguous  word-f*:  it  is  underftood  by  Petit  as  relating  to  guardians, 
mandataries,  and  commiffioners  j  and  it  is  cited  by  the  orator  in  the 
cafe  of  a  guardianfhip.  The  Atheiiians  were,  probably,  fatisfied  with 
fpeaking  very  generally  in  their  laws,  and  left  their  juries,  for  juries 
they  certainly  had,  to  decide  favourably  or  feverely,  according  to  the 
circumflances  of  each  particular  cafe. 

IV.  As  to  the  degree  of  diligence,  which  the  law  requires  from  a 
pawnee,  I  find  myfelf  again  obliged  to  diflent  from  fir  Edward  Coke, 
with  whofe  opinion  a  fimilar  liberty  has  before  been  taken  in  regard  to 
a  depofitary ;  for  that  very  learned  man  lays  it  down,  that,  "  if  goods  be 

*  Exod.  xxii.   14,   15. 

•j-  ritpl  «»  xaOufSxf  Ti{,  ofioiw;  llfUatMni,  aaiat^  at  airif  $x;ii'  Sft/ke's  edition,  855.  3.  Here  tho 
verb  K«e»?tiwi,  may  imply  y?<^*/,  ox  ordinary,  negledlj  ox  i.ym  frmiJ,  as  Prt«  has  rendered  it. 
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*'  delivered  to  one  as  a  gage  or  pledge,  and  they  be  Jiolen,  he  fliall  be 
'•  difcharged,  becaufe  he  hath  a  property  in  them  -,  and>  therefore,  he 
**  ought  to  keep  them  no  other'mife  than  his  oivn*":  I  deny  the  firft 
proportion,  the  reafon,  and  the  conclulion. 

•  Since  the  bailment,  which  is  the  fubjedl  of  the  prelent  article,  is  be- 
i^eficial  to  the  pawnee  by  fecuring  the  payment  of  his  debt,  and  to  the 
pa'vunor  by  procuring  him  credit,  the  rule,  which  natural  reafon  prefcribes, 
and  which  the  wifdom  of  nations  has  confirmed,  makes  it  requifite  for 
the  perfon,  to  whom  a  gage  or  pledge  is  bailed,  to  take  ordinary  care 
of  it;  and  he  muft  confequently  be  refponfible  for  orttnary  negledl-f-. 
This  is  exprefsly  holden  by  Brag  ton  ;  and,  when  I  rely  on  his  au- 
thority, I  am  perfedlly  aware,  that  he  copied  Justinian  almoft  word 
for  word,  and  that  lord  Holt,  who  makes  conliderable  ufe  of  his  treatife, 
obferves  three  or  four  times,  "  that  he  was  an  old  author  j;"  ;  but,  al- 
though he  had  been  a  civilian,  yet  he  was  alfo  a  great  common-lawyer, 
and  never,  I  believe,  adopted  the  rules  and  expreffions  of  the  Romans, 
except  when  they  coincided  with  the  laws  of  England  in  his  time  :  he  is 
certainly  the  beji  of  our  juridical  claflicks ;  and,  as  to  our  ancient  au- 
thors, if  their  dodtrine  be  not  law,  it  muft  be  left  to  mere  hiftorians  and 
antiquaries ;  but,  if  it  remain  unimpeached  by  any  later  decifion,  it  is 
not  only  equally  binding  with  the  moft  recent  law,  but  has  the  ad- 
vantage of  being  matured  and  approved  by  the  collecfted  fagacity  and  ex- 
perience of  ages.  The  dodlrine  in  queftion  has  the  full  aflent  of  lord 
Holt  himfelf ;  who  declares  it  to  be  "  fujjicient,  if  the  pawnee  ufe 
"  true,  and  ordinary,  diligence  for  reftoring  the  goods,  and  that,  fo 
"  doing,  he  will  be  indemnified,  and,  notwithftanding  the  lofs,  fhall 
'-  refort  to  the  pawnor  for  his  debt."  Now  it  has  been  proved,  that  "  a 

*   1  Inft.  89.  a.  4  Rep.  83.  b.  f  Braa.  99.  b. 

I  Ld.  Raym.  915,  916.  919. 
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"  bailee  cannot  be  confidered  as  ufing  ordinary  diligence,  who  fuffers 
"  the  goods  bailed  to  be  taken  hy  Jiealth  out  of  his  cuftody  *"  ;  and  it 
follows,  that  "  a  pawnee  {hall  not  be  difcharged,  if  the  pawn  be  fimply 
"  Jiolen  from  him  ;"  but  if  he  be  forcibly  robbed  of  it  without  his  fault, 
his  debt  fliall  not  be  extinguiflied. 

The  paflage  in  the  Roman  inftitutes,  which  Br  acton  has  nearly 
tranfcribed,  by  no  means  convinces  M.  Le  Brun,  that  a  pawnee  and  a 
borrower  are  not  refponfible  for  one  and  the  fame  degree  of  negligence  ; 
and  it  is  very  certain,  that  Ulpian,  fpeaking  of  the  ASiio  pignoratitia, 
ufes  thefe  remarkable  words  :  "  Venit  in  hac  adtione  et  dolus  et  culpa  ut 
"  in  commodate,  venit  et  cuftodia  ;  vis  major  non  venit."  To  folve  this 
difficulty,  NooDT  has  recourfe  to  a  conjectural  emendation,  and  fup- 
pofes  UT  to  have  been  inadvertently  written  for  at  ;  but,  if  this  was  a 
miftake,  it  muft  have  been  pretty  ancient,  for  the  Greek  tranflators  of 
this  fentence  ufe  a  particle  of  funilitude,  not  an  adverfative  :  there  feems, 
however,  no  occafion  for  fo  hazardous  a  mode  of  criticifm.  Ulpian 
has  not  faid,  "talis  culpa  quails  in  commodato;"  nor  does  the  word  ut 
imply  an  exaB  refemblance :  he  meaned,  that  a  pawnee  was  anfwerablc 
for  7iegleB,  and  gave  the  firft  inftance,  that  occurred,  of  another  contfaft, 
in  which  the  party  was  like  wife  anfwerable  iot  negleSl,  but  left  the  fort 
or  degree  of  negligence  to  be  determined  by  his  general  rule ;  conform- 
ably to  which  he  himfelf  exprefsly  mentions  pignus  among  other 
contraifts  reciprocally  ufeful,  and  diilinguifhes  it  from  commodatum, 
whence  the  honower  folely  derives  advantage  -|-. 

It  is  rather  lefs  eafy  to  anfwer  the  cafe  in  the  book  of  AJife,  which 
feems  wholly  fubverfive  of  my  reafoning,  and,  if  it  fland  unexplained, 
will  break  the  harmony  of  my  fyftem :}; ;    for  there,   in  an  adtion  of 

*  P.  626.  note  *.  f  Before  p.  606.  +  ap  Afl".  pi.  a8. 
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detinue  for  a  hamper,  which  had  been  bailed  by  the  plaintiff  to  the 
defendant,  the  bailee  pleaded,  "  that  it  was  delivered  to  him  in  gage 
"  for  a  certain  fum  of  money ;  that  he  had  put  it  among  his  other 
"  goods  J  and  that  all  together  had  httn  Jiolen  from  him:"  now,  ac- 
cording to  my  dodlrine,  the  plaintiff  might  have  demurred  to  the  plea  ; 
but  he  was  driven  to  reply,  "  that  "he  tendered  the  money  before  the 
"  Jiealing,  and  that  the  creditor  refufed  to  accept  it,"  on  which  fadt 
iffue  was  joined  -,  and  the  reafon,  affigned  by  the  chief  juftice,  was, 
that,  "  if  a  man  bail  goods  to  me  to  keep,  and  I  put  them  among 
*'  my  own,  I  fliall  not  be  charged,  if  they  be  Jiolen."  To  this  cafe 
I  anfwer  :  firft,  that,  if  the  court  really  made  no  -difference  between  a 
pawnee  and  a  depojitary,  they  were  indubitably  miftaken ;  for  which 
affertion  I  have  the  authority  of  Bracton,  lord  Holt,  and  St.  Ger- 
man, who  ranks  the  taker  of  a  pledge  in  the  fame  clafs  with  a  hirer 
of  goods  *  ;  next,  that  in  a  much  later  cafe,  in  the  reign  of  Hen.  VI. 
where  a  hiring  of  cujlody  feems  to  be  meaned,  the  diflindtion  between  a 
theft  and  a  robbery  is  taken  agreeably  to  the  Roman  law  -}- ;  and,  laflly, 
that,  although  in  the  ftridt  propriety  of  our  Englifi  language,  tojiealh 
to  take  clandejiinely ,  and  to  rob  is  to  feize  by  violence,  correfponding  with 
the  Norman  verbs  embleer  and  robber,  yet  thofe  words  are  fometimes  ufed 
inaccurately  ;  and  I  always  fufpefted,  that  the  cafe  in  the  book  o^  Ajffe 
related  to  a  robbery,  or  a  taking  nvith  force  ;  a  fufpicion  confirmed  be- 
yond any  doubt  by  the  judicious  Brook,  who  abridges  this  very  cafe 
with  the  following  title  in  the  margin,  "  Que  ferra  al  perde,  quant  les 
"  biens  font  robbes\-y  and,  in  a  modern  work,  where  the  old  cafes  are 
referred  to,  it  appears  to  have  been  fettled,  in  conformity  to  them  and 
to  reafon,  "  that  if  the  pawn  be  laid  up,  and  the  pawnee  be  robbed^ 
"  he  fliall  not  be  anfwerable§:"  but  lord  Coke  feems  to  have  ufed  the 
vfovA  Jiolen  in  its  proper  fenfe,  becaufe  he  plainly  compares  a  pawn  with 
a  depofit. 

*  Doft.  and  Stud,  dial  2.  ch.  38.  f  Before,  p.  626.  note  *. 

1  Abr.  //■/.  Bailment,  pi.  7.  §  2  Salk.   Kn. 
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If,  indeed,  the  thing  pledged  be  taken  openly  and  "oiokntly  through 
the  fault  of  the  pledgee,  he  fhall  be  refponfible  for  it;  and,  after  a 
tender  and  refufal  of  the  money  owed,  which  are  equivalent  to  adlual 
payment,  the  whole  property  Is  injlantly  revejled  in  the  pledgor,  and  lie  may 
confequently  maintain  an  aftion  of  trover*:  it  is  faid  in  a  moft  ufeful 
work,  that  by  fuch  tender  and  refufal  the  thing  pawned  "  ceafes  to  be 
•'  a  pledge  and  becomes  a  depofit-\  ;•'  but  this  muft  be  an  error  of 
impreffion  ;  for  there  can  never  be  a  depojit  without  the  owner's  confent, 
and  a  depofitary  would  be  chargeable  only  for  grofs  negligence,  whereas 
the  pawnee,  whofe  fpecial  property  is  determined  by  the  wrongful  de- 
tainer, becomes  liable  in  all  pojjible  events  to  make  good  the  thing  loft, 
or  to  relinquidi  his  debt  J. 

The  reafon,  given  by  Coke  for  his  do<ftrine,  namely,  "  becaufe  the 
"  pawnee  has  a  property  in  the  goods  pledged,"  is  applicable  to  every 
other  fort  of  bailment,  and  proves  nothing  in  regard  to  any  particular 
fpecies  ;  for  every  bailee  has  a  temporary  qualified  property  in  the  things* 
of  which  pofTeffion  is  delivered  to  him  by  the  bailor,  and  has,  therefore,  a 
poffeffory  aftion  or  an  appeal  in  his  own  name  againll;  any  ftranger,  who 
may  damage  or  purloin  them§.  By  the  Roman  law,  indeed,  "  even  the 
*-•  pofTeffion  of  the  depofitary  was  holden  to  be  that  of  the  perfon  depo- 
'•  fiting  ;"  but  with  us  the  general  bailee  has  unqueftionably  a  limited 
property  in  the  goods  intrtifted  to  his  care :  he  may  not,  however,  ufe 
them  on  any  account  without  the  confent  of  the  owner,  either  exprefsly 
given,  if  it  can  poffibly  be  obtained,  or  at  leaft  flrongly  prefumed  ;  and 
this  prefumption  varies,  as  the  thing  is  likely  to  be  better,  or  worfe,  or 
not  at  all  affedted,  by  ufage  ;  fince,  if  Caivs  depofit  a  fetting-dog  with 
Titius,  he  can  hardly  be  fuppofed  unwilling,  that  the  dog  fhould  be 
ufed  for  partridge -fliooting,    and  thus  be    confirmed  in  thofe  habits> 

*   29Afr.pl.  28.     Yelv.  179.     RaUlif  and  Davis.  f  Law  of  Niji  Prius,   72. 

%  Ld.  Raym.  917.  §  Yearb.  31  Hen.  VII.  14.  b.  15.  a. 
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which  make  him  valuable  ;  but,  if  clothes  or  linen  be  depofited  by  him, 
one  can  fcarce  imagine,  that  he  would  fuffer  them  to  be  worn ;  and,  on 
the  other  hand,  it  may  juflly  be  inferred,  that  he  would  gladly  indulge 
Titius  in  the  liberty  of  ufing  the  books,  of  wliich  he  had  the  cuftody, 
fince  even  moderate  care  would  prevent  them  from  being  injured.  In  the 
fame  manner  it  has  been  holden,  that  the  pawnee  of  goods,  which  will  be 
impaired  by  ufage,  cannot  ufe  them  ;  but  it  would  be  otherwife,  I  appre- 
hend, if  the  things  pawned  ad:ually  required  exercife  and  a  continuance 
of  habits,  as  fporting-dogs  and  horfes  :  if  they  cannot  be  hurt  by  being 
worn,  they  may  be  ufed,  but  at  the  peril  of  the  pledgee  j  as,  if  chains 
of  gold,  ear-rings,  or  bracelets,  be  left  in  pawn  with  a  lady,  and  fhe  wear 
them  at  a  publick  place,  and  be  robbed  of  them  on  her  return,  fhe  mufl 
make  them  good  :  "  if  fhe  keeps  them  in  a  bag,"  fays  a  learned  and  re- 
fpedlable  writer,  "  and  they  -ixo. Jiolen,  fhe  fhall  not  be  charged*;"  but 
the  bag  could  hardly  be  taken  privately  and  quietly  without  her  omiflion 
of  ordinary  diligence  -,  and  the  manner,  in  which  lord  Holt  puts  the 
cafe,  eftablifhes  my  fyflem,  and  confirms  the  anfwer  jufl  offered  to  the 
cafe  from  the  Year-book  ;  for,  "  if  fhe  keep  the  jewels,"  fays  he, 
"  locked  up  in  her  cabinet,  and  her  cabinet  be  broken  open,  and  the 
*'  jewels  taken  thence,  fhe  will  not  be  anfwerable-f- ."  Again;  it  is 
faid,  that,  where  the  pawnee  is  at  any  expenfe  to  maintain  the  thing 
given  in  pledge,  as,  if  it  be  a  horfe  or  a  cow,  he  may  ride  the  horfe 
moderately,  and  milk  the  cow  regularly,  by  way  of  compenfation  for 
the  charge  I  ;  and  this  dodtrine  mufl  be  equally  applicable  to  a  general 
bailee,  who  ought  neither  to  be  injured  nor  benefited  in  any  refpedt  by 
the  trufl  undertaken  by  him  ;  but  the  Roman  and  French  law,  more 
agreeably  to  principle  and  analogy,  permits  indeed  both  the  pawnee  and 
the  depofitary  to  milk  the  cows  delivered  to  them,  but  requires  them  to 
account  with  the  refpedlive  owners  for  the  value  of  the  milk  and  calves, 

*  Law  of  Niji  Prius,  72.  f  Ld.  Raym.  917.  %  Ow.  124. 
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deducfling  the  reafonable  charges  of  their  nourifhment  *.  It  follows 
from  thefe  remarks,  that  lord  Coke  has  affigned  an  inadequate  reafon 
for  the  degree  of  diligence,  which  is  demanded  of  a  pawnee  ;  and  the 
true  reafon  is,  that  the  law  requires  nothing  extraordinary  of  him. 

But,  if  the  receiver  in  pledge  were  the  only  bailee,  who  had  2.fpedal 
property  in  the  thing  bailed,  it  could  not  be  logically  inferred,  "  that, 
"  therefore,  he  ought  to  keep  it  merely  as  his  own:''  for,  even  if  Caius 
have  an  abfolute  undivided  property  in  goods,  jointly  or  in  common  with 
Beptimiiis,  he  is  bound  by  rational,  as  well  as  pofitive,  law  to  take 
more  care  of  them  than  of  his  own,  unlefs  he  be  in  fadt  a  prudent  and 
thoughtful  manager  of  his  own  concerns  j  fince  every  man  ought  to  ufe 
ordinary  diligence  in  affairs,  which  interefl  another  as  well  as  himfelf : 
"  AUena  negotia,"  fays  the  emperor  Constantine,  "  exa^o  officio 
"  geruntur-j-." 

The  conclufion,  therefore,  drawn  by  fir  Edward  Coke,  is  no  lefs 
illogical  than  his  premiffes  are  weak;  but  here  I  muft  do  M.  Le  Brun 
the  juftice  to  obferve,  that  the  argument,  on  which  his  whole  fyftem  is 
founded,  occurred  likewife  to  the  great  oracle  of  Englijh  law  ;  namely, 
that  a  perfon,  who  had  a  property  in  things  committed  to  his  charge,  was 
only  obliged  to  be  as  careful  of  them  as  of  his  own  goods ;  which  may  be 
very  true,  if  the  fentence  be  predicated  of  a  man  ordinarily  careful  of 
his  own;  and,  if  that  was  Le  Brun's  hypothefis,  he  has  done  little 
more  than  adopt  the  fyftem  of  Godefroi,  who  exads  ordinary  diligence 
from  a  partner  and  a  co-proprietor,  but  requires  a  higher  degree  in  eight 
of  the  ten  preceding  contradls. 

Pledges  for  debt  are  of  the  higheft  antiquity  :  they  were  ufed  in  very 
early  times  by  the  roving  Arabs,  one  of  whom  finely  remarks,  "  that 

*  Poth.  Dtfot,  n.  47.     Nantijfement,  n.  j^J,  -[■  C.  4.  55.  21. 

"  the 
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"  the  life  of  man  is  no  more  than  a  fledge  in  the  hands  of  Deftiny ;" 
and  the  falutary  laws  of  Moses,  which  forbade  certain  implements  of 
hufbandry  and  a  widow's  raiment  to  be  given  in  pawn,  deferve  to  be 
imitated  as  well  as  admired.  The  diftinftion  between  pledging,  where 
pofTeflion  is  transferred  to  the  creditor,  and  hypothecation,  where  it  re- 
mains with  the  debtor,  was  originally  Attick  ;  but  fcarce  any  part  of 
the  Athenian  laws  on  this  fubjedl  can  be  gleaned  from  the  ancient  orators, 
except  what  relates  to  bottomry  in  five  fpeeches  of  Demosthenes. 

I  cannot  end  this  article,  without  m.entioning  a  Angular  cafe  from  a 
curious  manufcript  preferved  at  Cambridge,  which  contains  a  colleftion 
of  queries  in  TurkiJ!?,  together  with  the  decifions  or  concife  anfwers  of 
the  Mufti  at  Conjlantinople :  it  is  commonly  imagined,  that  the  Turks 
have  a  tranflation  in  their  own  language  of  the  Greek  code,  from  which 
they  have  fupplied  the  defedts  of  their  Tartarian  and  Arabian  jurifpru- 
dence  * ;  but  I  have  not  met  with  any  fuch  tranflation,  although  I  ad- 
mit the  conjedlure  to  be  highly  probable,  and  am  perfuaded,  that  their 
numerous  treatifes  on  Mahomedan  law  are  worthy  on  many  accounts  of 
an  attentive  examination.  The  cafe  was  this  :  "  7^ aid  had  left  with 
"  Amru  divers  goods  in  pledge  for  a  certain  fum  of  money,  and  fome 
*'  riiffiaiis,  having  entered  the  houfe  o^Amrii,  took  away  his  own  goods 
"  together  with  thofe  pawned  by  Zaid."  Now  we  muft  necefTarily 
fuppofe,  that  the  creditor  had  by  his  own  fault  given  occalion  to  this 
robbery;  otherwife  we  may  boldly  pronounce,  that  the  Turks  are 
wholly  unacquainted  with  the  imperial  laws  of  Byzantium,  and  that 
their  own  rules  are  totally  repugnant  to  natural  juftice ;  for  the  party 
proceeds  to  afk,  "  whether,  Jince  the  debt  became  extinSl  by  the  lofs  of  the 
**  pledge,  and  fince  the  goods  pawned  exceeded  in  value  the  amount  of 
"  the  debt,  Zaid  could  legally  demand  the  balance  ofAmru;''  to  which 
queftion  the  great  law-officer  of  the  Othman  court  anfwered  with  the 

*  Duck  de  Auth.  Jur.  Civ.  Rom.  I.  2.  6. 
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brevity  ufual  on  fuch  occafions,  Olmaz,  //  cannot  be*.  This  cuftom, 
we  muft  confefs,  of  propofing  cafes  both  of  law  and  confcience  under 
feigned  names  to  the  fupreme  judge,  whofe  anfwers  are  confidered  as 
folemn  decrees,  is  admirably  calculated  to  prevent  partiality  and  to  fave 
the  charges  of  litigation. 

V.  The  laft  fpecies  of  bailment  is  by  no  means  the  leaft  important  of 
the  five,  whether  we  confider  the  infinite  convenience  and  daily  ufe  of 
the  contradl  itfelf,  or  the  variety  of  its  branches,  each  of  which  fliall 
now  be  fuccindtly,  but  accurately,  examined. 

1.  Locatio,  or  locatio-condii^io,  rei,  is  a  contradl,  by  which  the  hirer 
gains  a  tranfient  qualified  property  in  the  thing  hired,  and  the  owner 
acquires  an  abfolute  property  in  the  ftipend,  or  price,  of  the  hiring ;  fo 
that,  in  truth,  it  bears  a  ftrong  refemblance  to  the  contrad:  of  emptio- 
•venditio,  or  sale  ;  and,  fince  it  is  advantageous  to  both  contradling 
parties,  the  harmonious  confent  of  nations  will  be  interrupted,  and  one 
objedt  of  this  eflay  defeated,  if  the  laws  of  England  fhall  be  found,  on  a 
fair  inquiry,  to  demand  of  the  hirer  a  more  tha?7  ordinary  degree  of  dili- 
gence. In  the  mbft  recent  publication,  that  I  have  read  on  any  legal 
fubjedl,  it  is  exprefsly  faid,  "  that  the  hirer  is  to  take  all  imaginable 
"  care  of  the  goods  delivered  for  hire  -f* :"  the  words  all  imaginable,  if 
the  principles  before  eftabliilied  be  juft,  are  too  ftrong  for  pradlice  even 
in  the  ftridt  cafe  of  borrowing ;  but,  if  we  take  them  in  the  mildeft 
fenfe,  they  muft  imply  an  extraordinary  degree  of  care ;  and  this  doc- 
trine, I  prefume,  is  founded  on  that  of  lord  Holt  in  the  cafe  of  Coggs 
and  Bernard,  vs^here  the  great  judge  lays  it  down,  **  that,  if  goods 

*  Publ.  Libr.  Cambr.  MSS.  Dd.  4.  3.  See  Wotton,  LL.  Hywd  Dda.  lib.  2.  cap.  a.  §  29.  note  x. 
It  may  pojfiblj  be  the  ufage  in  Tmky  to  Jlipulate  "  ut  amiffio  pignoris  liberet  debitorem,"  as  in 
C.  4.  24.  6. 

t  Law  oi  Nifi  Prius,  3d  edition  corredlcd,  72, 
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"  are  let  out  for  a  reward,  the  hirer  is  bound  to  the  utmost  diligence, 
"  fuch  as  the  most  diligent  father  of  a  family  ufes*."  It  may  feem 
bold  to  controvert  fo  refpeftable  an  opinion ;  but,  without  infifting  on 
the  palpable  injuftice  of  making  a  borrower  and  a  hirer  anfwerable  for 
precifely  ihcfa^ne  degree  of  negledt,  and  without  urging,  that  the  point 
was  not  then  before  the  court,  I  will  engage  to  fliow,  by  tracing  the 
doftrine  up  to  its  real  fource,  that  the  diBiim  of  the  chief  juftice  was  en- 
tirely grounded  on  a  grammatical  miftake  in  the  tranflation  of  a  fingle 
Latin  word. 

In  the  firft  place,  it  is  indubitable,  that  his  lordfhip  roiitdfolely  on  the 
authority  of  Bracton  ;  whofe  words  he  cites  at  large,  and  immediately 
fubjoins,  "  whence  it  appears,  &c."  now  the  words,  "  talis  ab  eo  de- 
"  fideratur  cuflodia,  qualem  diligent.issimus  paterfami/ias  fuis  rebus 
"  adhibit,"  on  which  the  whole  queftion  depends,  are  copied  exaftly 
from  Justinian-}-,  who  informs  us  in  the  proeme  to  his  Inftitutes, 
that  his  decifions  in  that  work  were  extraded  principally  from  the  Com- 
mentaries ofGAivs;  and  the  epithet  diligentijjimus  is  in  fadt  ufed  by  this 
ancient  lawyer  J,  and  by  him  alone,  on  the  fubjedl  of  hiring:  but  Gaius 
is  remarked  for  writing  with  energy,  and  for  being  fond  of  ufing  ftiper" 
latives,  where  all  other  writers  are  fatisfied  with  pofitives  § ;  fo  that  his 
forcible  manner  of  exprefling  himfelf,  in  this  inflance  as  in  fome  others, 
mifled  the  compilers  employed  by  the  Emperor,  whofe  words  Theo- 
PHiLUS  rendered  more  than  literally,  and  Bracton  tranfcribed;  and 
thus  an  epithet,  which  ought  to  have  been  tranflated  ordinarily  diligent, 
has  been  fuppofed  to  mean  extremely  careful.  By  rectifying  this  miftake, 
we  reftore  the  broken  harmony  of  the  pandeBs  with  the  infiitiites,  which, 
together  with  the  code,  form  one  conneSled  work\,  and,  when  properly 

*  Ld.  Rajon.  916. 

f  Braft.  62.  b.  Juftin.  Inft.  3.  25.  j.  where  Theophilus  has  5  <;(pot^  liri(<e7uVa«s. 

X  D.  19.  2.  25.  7.  §  Le  Brun,  p.  93.  H  Burr.  426. 
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underftood,  explain  and  illuftrate  each  other;  nor  is  it  neceflary,  I  con- 
ceive, to  adopt  the  interpretation  of  M.  De  Ferriere,  who  imagines, 
that  both  Justinian  and  Gaius  are  fpeaking  only  of  cafes,  -which/rom 
their  nature  demand  extraordinary  care  *. 

There  is  no  authority  then  againft  the  rule,  which  requires  of  a  hirer 
the  fame  degree  of  diligence,  that  all  prudent  men,  that  is,  the  generality 
of  mankind,  ufe  in  keeping  their  own  goods  j  and  the  juft  diftindtion  be- 
tween borrowing  and  hiring,  which  the  yewijl;)  lawgiver  emphatically 
makes,  by  faying,  "  if  it  be  an  hired  thing,  //  came  for  its  hire-\,"  re- 
mains eftabliflied  by  the  concurrent  wifdom  of  nations  in  all  ages. 

If  Cairn  therefore  hire  a  horfe,  he  is  bound  to  ride  it  as  moderately 
and  treat  it  as  carefully,  as  any  man  of  common  difcretion  would  ride  and 
treat  his  own  horfe ;  and  if,  through  his  negligence,  as  by  leaving  the 
door  of  his  ftable  open  at  night,  the  horfe  he  Jiolen,  he  muft  anfwer  for 
it;  but  not,  if  he  be  robbed  of  it  by  highwaymen,  unlefs  by  his  impru- 
dence he  gave  occalion  to  the  robbery,  as  by  travelling  at  unufual  hours, 
or  by  taking  an  unufual  road;  if,  indeed,  he  hire  a  carriage  and  any 
number  of  horfes,  and  the  owner  fend  with  them  his  poflilion  or  coach- 
man, Caius  is  difcharged  from  all  attention  to  the  horfes,  and  remains 
obliged  only  to  take  ordinary  care  of  the  glaffes  and  infide  of  the  car- 
riage, while  he  fits  in  it. 

Since  the  negligence  of  a  fervant,  aSling  under  his  majlers  direSlions 
exprefs  or  implied,  is  the  negligence  of  the  mafter,  it  follows,  that,  if  the 
fervant  of  Caius  injure  or  kill  the  horfe  by  riding  it  immoderately,  or, 
by  leaving  the  flable-door  open,  fuffer  thieves  to  ileal  it,  Caius  mufl 
make  the  owner  a  compenfation  for  his  lofs  :{; ;  and  it  is  juft  the  fame, 
if  he  take  a  ready-furniflied  lodging,  and  his  guefts,  or  fervants,  while 

♦  /«/?.  vol.  V.  p.  138.  t  Exod.  xxii.  15.  t  Salk.  aSs.     Ld.  Raym.  6ig- 
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they  adl  under  the  authority  given  by  him,  damage  the  furniture  by  the 
omilTion  of  ordinary  care.     At  Rome  the  law  was  not  quite  fo  rigid;  for 
■PoMPONius,  whofe  opinion  on  this  point  was  generally  adopted,  made 
the  mafter  liable,  only  when  he  icas  culpably  negligent  in  admitting  care- 
lefs  guejis  or  fervants,  whofe  bad  qualities  he  ought  to  have  known  * : 
but  this  diftindlion  muft  have  been  perplexing  enough  in  pradlice ;  and 
the  rule,  which,  by  making  the  head  of  a  family  anfwerable  indifcrimi- 
nately  for  the  faults  of  thofe,  whom  he  receives  or  employs,  compels 
him  to  keep  a  vigilant  eye  on  all  his  domefticks,  is  not  only  more  Am- 
ple, but  more  conducive  to  the  publick  fecurity,   although  it  may  be 
rather  harfli  in  fome  particular  inftances  f.     It  may  here  be  obferved, 
that  this  is  the  only  contraft,  to  which  the  French,  from  whom  our 
word  bailment  was  borrowed,  apply  a  word  of  the  fame  origin;  for  the 
letting  of  a  houfe  or  chamber  for  hire  is  by  them  called  bail  a  layer,  and 
the  letter  for  hire,  bailleur,  that  is,  bailor,  both  derived  from  the  old 
verb  bailler,  to  deliver;  and,  though  the  contrails,  which  are  the  fub- 
jedl  of  this  eflay,  be  generally  confined  to  moveable  things,  yet  it  will 
not  be  improper  to  add,   that,  if  immoveable  property,  as  an  orchard,  a 
garden,  or  a  farm,  be  letten  by  parol,  with  no  other  flipulation  than  for 
the  price  or  rent,  the  lefTee  is  bound  to  ufe  the  fame  diligence  in  pre- 
fervin<^  the  trees,  plants,  or  implements,  that  every  prudent  per/on  would 
ufe,  if  the  orchard,  garden,  or  farm,  were  his  own. 

2.  Locatio  opERis,  which  is  properly  fubdivifible  into  two  branches, 
namely,  faciendi,  and  merciiim  vehendarum,  has  a  moll:  extenfive  influence 
in  civil  life  ;  but  the  principles,  by  which  the  obligations  of  the  con- 
tradting  parties  may  be  afcertained,  are  no  lefs  obvious  and  rational,  than 
the  objeds  of  the  contraft  are  often  vaft  and  important  J. 

If 

♦  D.  19.  2.   II.  t  Poth.  loB^j'*,  n.  193. 

X  It  may  be  ufeful  to  mention  a  nicety  of  the     Latin  language  in  the  application  of  the  verbs  locate 
and  conductre :  the  employer,  who  gives  the  rewarUj  is  locator  eferis,  but  conduflor  operarum  j  while  the 

party 
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If  Tiiius  deliver  filk  or  velvet  to  a  tailor  for  a  fuit  of  clothes,  or  a 
gem  to  a  jeweller  to  be  fet  or  engraved,  or  timber  to  a  carpenter  for 
the  rafters  of  his  houfe,  the  tailor,  the  engraver,  and  the  builder,  are 
not  only  obliged  to  perform  their  feveral  undertakings  in  a  workmanly 
manner*:  but,  ^nce  they  are  entitled  to  a  reward,  either  by  exprefs  bar- 
gain or  by  implication,  they  muft  alfo  take  ordinary  care  of  the  things 
refpedlively  bailed  to  them :  and  thus,  if  a  horfe  be  delivered  either  to 
an  agifting  farmer  for  the  purpofe  of  depafluring  in  his  meadows,  or  to 
an  hoftler  to  be  drefTed  and  fed  in  his  ftable,  the  bailees  are  anfwerable 
for  the  lofs  of  the  horfe,  if  it  be  occafioned  by  the  ordinary  negled:  of 
themfelves  or  their  fervants.  It  has,  indeed,  been  adjudged,  that,  if  the 
horfe  of  a  gueft  be  fent  to  pajiure  by  the  owner's  dejire,  the  innholder  is 
not,  asfuch,  refponfible  for  the  lofs  of  him  by  theft  or  accident -f-j  and,  in 
the  cafe  of  MosLEY  and  Fosset,  anadlion  againfl  an  agifter  for  keeping 
a  horfe yo  itegUgently  that  it  was  Jiolen,  is  faid  to  have  been  held  main- 
tainable only  by  reafon  o(  ^fpecial  afTumptionJ;  but  the  cafe  is  differently 
reported  by  Rolle,  who  mentions  no  fuch  reafon;  and,  according  to 
him,  chief  juftice  Popham  advanced  generally,  in  conformity  to  the  prin- 
ciples before  eflablifhed,  that,  *'  if  a  man,  to  whom  horfes  are  bailed  for 
*'  agiflment,  leave  open  the  gates  of  his  f  eld,  in  confequence  of  which 
*•  negledl  they  flray  and  are  Jiolen,  the  owner  has  an  aftion  againfl 
"  him:"  it  is  the  fame,  if  the  innkeeper  fend  his  guefl's  horfe  to  a 
meadow  of  his  own  accord,  for  he  is  bound  to  keep  fafely  all  fuch  things 

party  .employed,  who  receives  the  pay,  is  locator  operarum,  but  conduilorofeiis.     Heinecc.  in  PattJ. 
par.  3.  §  320.     So,  in  Horace, 

"  Tu  fecanda  marmora 
"  Locas" — 
which  the  ftonehewer  or  mafon  conduxit. 

*  I  Ventr.  268.  erroneoufly  printed  i  f^erti.  268.  in  all  the  editions  of  B/»  Comm.  IT.  ^^2.  The 
innumerable  multitude  of  inaccurate  or  idle  referencee,  in  our  beft  reports  and  law-trafts^  is  the  banc 
of  the  ftudent  and  of  the  praftifer. 

f  8  Rep.  32.     Ca^U's  cafe.  %  Mo.  543.     i  Ro.  Abr.  4, 

as 
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as  his  guells  depolit  within  his  inn,  and  fhall  not  difcharge  himfelf  by  his 
own  aft  from  that  obligation ;  and,  even  when  he  turns  out  the  horfe  by 
order  of  the  owner,  and  receives  pay  for  his  grafs  and  care,  he  is  charge- 
able, furely,  for  ordinary  negligence,  as  a  bailee  for  hire,  though  not  as 
an  innkeeper  by  the  general  cuftom  of  the  realm.  It  may  be  worth 
while  to  inveftigate  the  reafons  of  this  general  cujiojn,  which  in  truth 
means  no  more  than  common  law,  concerning  innholders  *. 

Although  a  ftipend  or  reward  in  fnoney  be  the  eflence  of  the  contraft 
called  locatio,  yet  the  fame  refponfibility  for  negledl  is  juflly  demanded 
in  any  of  the  innominate  contracts,  or,  whenever  a  valuable  confideration 
of  any  kind  is  given  or  ftipulated.  This  is  the  cafe,  where  the  contradl 
do  ut  des  is  formed  by  a  reciprocal  bailment  for  ufe,  as  if  Robert  permit 
He7iry  to  ufe  his  pleafure-boat  for  a  day,  in  confideration  that  Henry  will 
give  him  the  ufe  of  his  chariot  for  the  fame  time;  and  fo  in  ten  thou- 
fand  inftances,  that  might  be  imagined,  of  double  bailments :  this  too  is 
the  cafe,  if  the  abfolute  property  of  one  thing  be  given  as  an  equivalent 
for  the  temporary  or  limited  property  of  another,  as  if  Charles  give 
George  a  brace  of  pointers  for  the  ufe  of  his  hunter  during  the  feafon. 
The  fame  rule  is  applicable  to  the  CQXiXxz.€i  facio  ut  facias,  where  two 
perfons  agree  to  perform  reciprocal  works;  as  if  a  mafon  and  a  carpenter 
have  each  refpcSlively  undertaken  to  build  an  edifice,  and  they  mutually 
agree,  that  the  firft  fhall  finifli  all  the  mafonry,  and  the  fecond  all  the 
wood- work,  in  their  refpeftive  buildings;  but,  if  a  goldfmith  make  a 
bargain  with  an  architedl  to  give  him  a  quantity  of  wrought  plate  for 
building  his  houfe,  this  is  the  contraft  do  ut  facias,  ov  facio  ut  des;  and, 
in  all  thefe  cafes,  the  bailees  muft  anfwer  for  the  omiflion  of  ordinary 
diligence  in  preferving  the  things,  with  which  they  are  intruded :  fo, 
when  Jacob  undertook  the  care  of  Labans  flocks  and  herds  for  no  lefs  a 

*  Reg,  Orig.  105.  a.  Nov,  Max.  ch.  4J. 
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reward  than  his  younger  daughter,  whom  he  loved  fo  paffionately, 
that  [even  years  were  in  his  eyes  like  a  few  days,  he  was  bound  to  be  jufl: 
as  vigilant,  as  if  he  had  been  paid  in  fhekels  of  iilver. 

Now  the  obligation  is  precifely  the  fame,  as  we  have  already  hinted*, 
when  a  man  takes  upon  himfelf  the  cuflody  of  goods  in  conjequence  and 
confederation  of  another  gainful  contraB;  and,  though  an  innholder  be  not 
paid  in  money  for  fecuring  the  traveller's  trunk,  yet  the  guefl  facit  ut 
faciat,  and  alights  at  the  inn,  not  folely  for  his  own  refrefliment,  but 
alfo  that  his  goods  may  be  fafe:  independently  of  this  reafoning,  the 
cuftody  of  the  goods  may  be  conlidered  as  accejfary  to  the  principal  con- 
tradl,  and  the  money  paid  for  the  apartments  as  extending  to  the  care 
of  the  box  or  portmanteau  ;  in  which  light  Gaius  and,  as  great  a  man 
as  he,  lord  Holt,  feem  to  view  the  obligation^  for  they  agree,  "  that, 
"  although  a  bargeman  and  a  mafter  of  a  fhip  receive  their  fare  for  the 
"  paflage  of  travellers,  and  an  innkeeper  his  pay  for  the  accommodation 
"  and  entertainment  of  them,  but  have  no  pecuniary  reward  for  the  mere 
"  cujiody  of  the  goods  belonging  to  the  palTengers  or  guefts,  yet  they  are 
*'  obliged  to  take  ordinary  care  of  thofe  goods ;  as  a  fuller  and  a  mender 
**  are  paid  for  their  Jkill  only,  yet  arc  anfwerable,  ex  locate,  for  ordinary 
♦*  negledl,  if  the  clothes  be  loft  or  damaged -f-." 

In  whatever  point  of  view  we  confider  this  bailment,  no  more  is  re- 
gularly demanded  of  the  bailee  than  the  care,  which  every  prudent  }na?i 
takes  of  his  own  property ;  but  it  has  long  been  holden,  that  an  innkeeper 
is  bound  to  reftitution,  if  the  trunks  or  parcels  of  his  guefts,  committed  to 
him  either  perfonally  or  through  one  of  his  agents,  be  damaged  in  his 
inn,  or  Jlolen  out  of  it,  by  any  perfon  whatever  \  ;  nor  fliall  he  difcharge 
himfelf  from  this  refponfibility  by  a   refufal  to  take  any  care  of  the 

*  P.  629,  630.       t  D.  4. 9.  5.  and  12  Mod.  487.       %  Yearb.  10  Hen,  VII.  26.  2  Cro.  189. 
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goods,  becaufe  there  are  fiifpeBed  perfons  in  the  houfe,for  ivhofe  condiiSl  he 
cannot  be  anfwerable* :  it  is  otherwife,  indeed,  if  he  refufe  admiffion  to  a 
traveller,  becaufe  he  really  has  no  room  for  him,  and  the  traveller,  ne- 
verthelefs,  infift  upon  entering,  and  place  his  baggage  in  a  chamber 
without  the  keeper's  confent-|-. 

Add  to  this,  that,  if  he  fail  to  provide  honed  Jervants  and  honeft 
inmates,  according  to  the  confidence  repofed  in  him  by  the  publick,  his 
negligence  in  that  refpeft  is  highly  culpable,  and  he  ought  to  anfwer 
civilly  for  their  afts,  even  if  they  fhould  rob  the  guefts,  who  fleep  in  his 
chambers];.  Rigorous  as  this  law  may  feem,  and  hard  as  it  may  a<ftually 
be  in  one  or  two  particular  inflances,  it  is  founded  on  the  great  princi- 
ple of  publick  utility,  to  which  all  private  confiderations  ought  to  yield; 
for  travellers,  who  mufl  be  numerous  in  a  rich  and  commercial  country, 
are  obliged  to  rely  almofl  implicitly  on  the  good  faith  of  innholders, 
whofe  education  and  morals  are  ufually  none  of  the  befl,  and  who 
might  have  frequent  opportunities  of  aflbciating  with  ruffians  or  pil- 
ferers, while  the  injured  gueft  could  feldom  or  never  obtain  legal  proof 
of  fuch  combinations,  or  even  of  their  negligence,  if  no  adlual  fraud  had 
been  committed  by  them.  Hence  the  Prastor  declared,  according  to 
Pompon  lus,  his  defire  of Jecwing  the  public  from  the  difoonejiy  of  fuch 
men,  and  by  his  ediB  gave  an  aftion  againft  them,  if  the  goods  of  travel- 
lers or  paflengers  vi'ere  loft  or  hurt  by  any  means,  except  damnofatali, 
or  by  inevitable  accident ;  and  Ulpian  intimates,  that  even  this  feverity 
could  not  reftrain  them  from  knavifh  pradlices  or  fufpicious  negledl||. 

In  all  fuch  cafes,  however,  it  is  competent  for  the  innholder  to  repel 
the  prefumption  of  his  knavery  or  default,  hy  proving  that  he  took  ordi- 
nary care,  or  that  the  force,  which  occafioned  the  lofs  or  damage,  was 
truly  irrefijiible. 

*  Mo.  78.         -fDy.  158.  b.     I  And.  ap.         j   i  Bl.  Comm.  430.         |i  D.  4.  9.  i.and  3. 
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When  a  private  man  demands  and  receives  a  compenfation  for  the 
l>are  cujlody  of  goods  in  his  warehoufe  or  ftore-room,  this  is  not  properly 
a  depofit,  but  a  hiring  of  care  and  attentmi :  it  may  be  called  locatio 
ciiJ}odice,  and  might  have  been  made  a  diftindl  branch  of  this  laft  fort  of 
bailment,  if  it  had  not  feemed  ufelefs  to  multiply  fubdivifions;  and  the 
bailee  may  ftill  be  denominated  locator  operce,  fince  the  vigilance  and 
care,  which  he  lets  out  for  pay,  are  in  truth  a  mental  operation.  What- 
ever be  his  appellation,  either  in  'EngliJJo  or  Latin,  he  is  clearly  refpon- 
fible,  like  other  interefted  bailees,  for  ordinary  negligence;  and,  although- 
St,  Germ  AN  feems  to  make  no  difference  in  this  refpeft  between  a  keeper 
of  goods  for  hire  and  a  fmple  depoftary,  yet  he  ufes  the  word  default, 
like  the  culpa  of  the  Romans,  as  a  generical  term,  and  leaves  the  degree 
of  it  to  be  afcertained  by  the  rules  of  law*. 

In  the  fentence  immediately  following,  he  makes  a  very  material 
diftinilion  between  the  two  contrails;  for,  "  if  a  man,  fays  he,  have  a  cer- 
"  tain  recompetfe  for  the  keeping  of  goods,  and  promife,  at  the  time  of 
"  the  delivery,  to  redeliver  themfafc  at  his  peril,  then  he  fhall  be  charged 
"  with  all  chances,  that  may  befall;  but,  if  he  make  that  promife,  and 
"  have  nothing  for  keeping  them,  he  is  bound  to  7io  cafiialties,  but  fuch 
•'  as  are  wilful,  and  happen  by  his  oivn  default:"  now  the  word  peril, 
like  periculiim,  from  which  it  is  derived,  is  in  itfclf  ambiguous,  and 
fometimes  denotes  the  rijk  of  inevitable  mifchance,  fometimes  the  danger 
arifing  from  «  loant  of  due  circiimfpe£lion;  and  the  fronger  fenfe  of  the 
word  was  taken  in  the  firft  cafe  againji  him,  who  uttered  it;  but,  in  the 
fecond,  where  the  conftrudlion  is  favourable,  the  milder  fenfe  was  juflly 
preferred-)-.  Thus,  when  a  perfon,  who,  if  he  were  wholly  uninterejled, 
would  be  a  mandatary,  undertakes  for  a  reward  to  perform  any  work,  he 
mull  be  confidered  as  bound  ftill  more  ftrongly,  to  ufe  a  degree  of  dili- 

*  Dofl.  and  Stud,  where  before  cited.  f  See  before,  p.  626. 
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gence  adequate  to  the  performance  of  it:  his  obligation  muft  be  rigoroufly 
conftrued,  and  he  would,  perhaps,  be  anfwerable  iox  flight  negleft, 
where  no  more  could  be  required  of  a  mandatar-y  than  or^/«tfrj/ exertions. 
This  is  the  cafe  of  commiffioners,  fadors,  and  bailiffs,  when  their  un- 
dertaking lies  in  fefance,  and  not  funply  in  cujlody:  hence,  as  peculiar 
care  is  demanded  in  removing  and  raifmg  a  fine  column  of  granate  or 
porphyry,  without  injuring  the  fliaft  or  the  capital,  Gaius  feems  to  exa<5l 
more  than  ordinary  diligence  from  the  undertaker  of  fuch  a  work  for  a 
flipulated  compenfation*.  Lord  Coke  conliders  a  fador  in  the  light 
oi-^fervant,  and  thence  deduces  his  obligation;  but,  with  great  fub- 
mifllon,  his  reward  is  the  true  reafon,  and  the  nature  of  the  bifmefs  is  the 
juft  meafure,  of  his  duty-j-j  which  cannot,  however,  extend  to  a  refpon- 
fibility  for  mere  accident  or  open  robbery  \;  and,  even  in  the  cafe  oi  theft ^ 
a  fa<ftor  has  been  holden  excufed,  when  he  fliowed,  "  that  he  had  laid 
"  up  the  goods  of  his  principal  in  a  warehoufe,  out  of  which  they  were 
'^ Jiolen  by  certain  malefadors  to  him  unknown ||." 

Where  fkill  is  required,  as  well  as  care,  in  performing  the  work  un- 
dertaken, the  bailee  for  hire  muft  be  fuppofed  to  have  engaged  himfelf 
for  a  due  application  of  the  necejjary  art:  it  is  his  own  fault,  if  he  under- 
take a  work  above  his  ftrength ;  and  all,  that  has  before  been  advanced 
on  this  head  concerning  a  mandatary,  may  be  applied  with  much  greater 
force  to  a  conduSior  operis  faciendi  §.  I  conceive,  however,  that,  where 
the  bailor  has  not  been  deluded  by  any  but  himfelf,  and  voluntarily  em- 
ploys in  one  art  a  man,  who  openly  exercifes  another,  his  folly  has  no 
claim  to  indulgence;  and  that,  unlefs  the  bailee  make  falfe  pretenfions, 
or  ^fpecial  undertaking,  no  more  can  fairly  be  demanded  of  him  than 
the  beft  of  his  ability**.  The  cafe,  which  Sadi  relates  with  elegance 
and  humour  in  his  Gulijian  or  Rofe-garden,  and  which  Pufendorf  cites 

*  D.  19.  2.  7.  t  4  Rep.  84.  Ld.  Raym.  918.  %  l  Inll  89.  a. 

){  I  Vent.  i«i.  Fere  and  Smith.      §  Sfondci,  fay  the  JLoman  lawj-ers,  fentiam  artis.      **  P.  6j3  . 
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with  approbation*,  is  not  inapplicable  to  the  prefent  fubjeft,  and  may 
ferve  as  a  fpecimen  of  Mahomedan  law,  which  is  not  fo  different  from 
ours,  as  we  are  taught  to  imagine :  '  A  man,  who  had  a  diforder  in  his 

*  eyes,  called  on  2, farrier  for  a  remedy;  and  he  applied  to  them  a  medi- 

*  cine  commonly  ufed  for   his  patients  :   the   man  loft  his    fight,  and 

*  brought  an  adtion  for  damages;  but  the  judge  faid,  "  No  adtion  lies, 
*'  for,  if  the  complainant  had  not  himfelf  been  an  afs,  he  would  never 
"  have  employed  2i  farrier;"  and  Sadi  proceeds  to  intimate,  that,  "if  a 
"  perfon  will  employ  a  common  tnat-maker  to  weave  or  embroider  a  fine 
"  carpet,  he  muft  impute  the  bad  workmanfliip  to  his  own  folly-}-." 

In  regard  to  the  diftin<Slion  before-mentioned  between  the  ^(j;zfefance 
and  the  //wlrfefance  of  a  workman  |,  it  is  indifputably  (A&\x,  that  an  acftion 
lies  in  both  cafes  for  a  reparation  in  damages,  whenever  the  work  was 
undertaken  for  a  reward,  either  acftually  paid,  exprefsly  ftipulated,  or,  in 
the  cafe  of  a  common  trader,  ftrongly  implied;  of  which  Blackstone 
gives  the  following  inftance :  "  If  a  builder  promifes,  undertakes,  or  affumes 
"  to  Caius,  that  he  will  build  and  cover  his  houfe  within  a  time  limited, 
**  and  fails  to  do  it,  Caius  has  an  aftion  on  the  cafe  againft  the  builder 
"  for  this  breach  of  his  exprefs  promife,  and  fhall  recover  a  pecuniary 
"  fatisfadlion  for  the  injury  fuftained  by  fuch  delay ||."  The  learned 
author  meaned,  I  prefume,  a  cofnmon  builder,  or  fuppofed  a  confideration 
to  be  given;  and  for  this  reafon  I  forbore  to  cite  his  dodrine  as  in 
point  on  the  fubjedl  of  an  adion  for  the  7?o«performance  of  a  manda- 
tary \, 

*  De  Jure  Nat.  et  Gent.  lib.  5.  cap.  5.  §  3. 

■f  Rofar.  Polit.  cap.  7.  There  are  numberlefs  trafts  in  Arabick,  PerJIan,  and  Turkljh,  on  every 
branch  of  jurifprudence;  from  the  bell  of  which  it  would  not  be  difficult  to  extract  a  complete  fyftem, 
and  to  compare  it  with  our  own ;  nur  would  it  be  lefs  eafy,  to  explain  in  Perjian  or  Arabick  fuch  parts 
of  our  Englijlt  law,  as  either  coincide  with  that  of  the  AJiatkh,  or  are  nianifeftly  preferable  to  it. 

+  P.  6jj,  &:c.  II  3  Comm.  157.  §  P.  634,  635,  638. 

VOL.  Ill,  4  Q^  Before 
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Before  we  leave  this  article,  it  feems  proper  to  remark,  that  every 
bailee  for  pay,  vihtth^r  conduBor  rei  or  conduSlor  operis,  muft  be  fuppofed 
to  know,  that  the  goods  and  chattels  of  his  bailor  are  in  many  cafes 
dijlrainablc  for  rent,  if  his  landlord,  who  might  otherwife  be  ihamefuUy 
defrauded,  find  them  on  the  premiffes*;  and,  as  they  cannot  be  dif- 
trained  and  fold  without  his  ordinary  default  at  leajiy  the  owner  has 
a  remedy  over  againft  him,  and  muft  receive  a  compenfation  for  his 
lofs  •f' :  even  if  a  depofitary  were  to  remove  or  conceal  his  own  goods,  and 
thofe  of  his  depofitor  were  to  be  feized  for  rent-arrere,  he  would  un- 
queftionably  be  bound  to  make  reftitution;  but  there  is  no  obligation  ia 
the  bailee  ^o  fuggejl  wife  precautions  againjl  inevitable  accident;  and  he 
cannot,  therefore,  be  obliged  to  advife  infurance  from  Jire ;  much  lefs  to 
infure  the  things  bailed  without  an  authority  from  the  bailor. 

It  may  be  right  alfo  to  mention,  that  the  diftindlion,  before  taken  in 
regard  to  loans'^,  between  an  obligation  to  reftore  the.  fpecifck  things, 
and  a  power  or  neceffity  of  returning  others  equal  in  value,  holds  goods 
likewife  in  the  contradls  of  hiring  and  depofiting:  in  the  firft  cafe,  it 
is  a  regular  bailment ;  in  the  fecond,  it  becomes  a  debt^  Thus,  accord- 
ing to  Alfenus  in  his  famous  law,  on  which  the  judicious  Bynker- 
SHOEK  has  learnedly  commented,  "  if  an  ingot  of  filver  be  delivered  to 
*'  a  filver-fmith  to  make  an  urn,  the  whole  property  is  transferred* 
'•  and  the  employer  is  only  a  creditor  of  metal  equally  valuable,  which 
"  the  workman  engages  to  pay  in  a  certain  fhape|l:"  the  fmith  may 
confequently  apply  it  to  his  own  ufe;  but,  if  it  perifh,  even  by  una- 
voidable mifchance  or  irrefiftible  violence,  he,  as  owner  of  it,  muft 
abide  the  lofs,  and  the  creditor  muft  have  his  urn  in  due  time.  It 
would  be  otherwife,  no  doubt,    if  the  fame   filver,  on  account  of  its 

*  Burr.  1498.  &c.  t  3  Bl.  Comm.  8.  X  P.  64.0,  641. 

It  D.  19.  a.  31.  Bynk.  Oif.  Jur.  Rom.  lib.  VIII, 

peculiar 
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peculiar  finenefs,  or  any  uncommon  metal,  according  to  the  whim  of 
the  owner,  were  agreed  to  be  fpecifically  redelivered  in  the  form  of  a 
cup  or  a  flandifh. 

3.  Locatio  operis  mercium  vehendarum  is  a  contradl,  which  admits 
of  many  varieties  in  form,  but  of  none,  as  it  feems  at  length  to  be  fettled, 
in  xhefubjlantial  obligations  of  the  bailee. 

A  carrier  for  hire  ought,  by  the  rule,  to  be  refpionfible  only  for  ordi- 
nary negleft;  and,  in  the  time  of  Henry  VIII.  it  appears  to  have  been 
generally  holden,  "  that  a  comrtion  carrier  was  chargeable,  in  cafe  of  a 
**  lofs  by  robbery,  only  when  he  had  travelled  by  ways  dangerous  for 
*'  robbing,  or  driven  by  night,  or  at  any  inconvenient  hour* :"  but,  in. 
the  commercial  reign  of  Elizabeth,  it  was  refolved,  upon  the  fame 
broad  principles  of  policy  and  convenience,  that  have  been  mentioned 
in  the  cafe  of  innholders,  "  that,  if  a  common  carrier  be  robbed  of  the  goods 
**  delivered  to  him,  he  fhall  anfwer  for  the  value  of  them  -f-." 

Now  the  reward  or  hire,  which  is  confidered  by  fir  Edward  Coke 
as  the  reafon  of  this  decifion,  and  on  which  the  principal  ftrefs  is  often 
laid  in  our  own  times,  makes  the  carrier  liable,  indeed,  for  the  omifiion 
o£  ordinary  c^re,  but  cannot  extend  to  irrefjlible  force;  and,  though  fome 
other  bailees  have  a  recompenfe,  zsfaSlors  and  workmen  for  pay,  yet,  even 
in  Woodliefe's  cafe,  the  chief  juftice  admitted,  that  robbery  was  a  good 
plea  for  2ifaSior,  though  it  was  a  bad  one  for  a  carrier:  the  true  ground 
of  that  refolution  is  the  publick  etnployment  exercifed  by  the  carrier,  and 
the  danger  of  his  combining  with  robbers  to  the  infinite  injury  of  com- 
merce and  extreme  inconvenience  of  fociety  ;jl. 

*  Doft.  and  Stud,  where  often  before  cited. 

\   I  Inft.  89.  a.    Mo.  462.     I  Ro.  Abr.  2.     M^oodliefe  and  CurtUs. 

X  Ld.  Raym.  917.     12  Mod.  4S7. 
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The  modern  rule  concerning  a  common  carrier  is,  that  "  nothing  will 
•'  excufe  him,  except  the  aSi  of  God,  or  of  the  Kings  eneinies  *;"  but 
a  momentary  attention  to  the  principles  muft  convince  us,  that  this  ex- 
ception is  in  truth  part  of  the  rule  itfelf,  and  that  the  refponfibility  for 
a  lofs  by  robbers  is  only  an  exception  to  it :  a  carrier  is  regularly  anfwer- 
able  for  negledl,  but  not,  regularly,  for  damage  occafioned  by  the  attacks 
oi riiffiatis,  any  more  than  for  hojlile  violence,  or  unavoidable  misfortune', 
but  the  great  maxims  of  policy  and  good  government  make  it  neceflary 
to  except  from  this  rule  the  cafe  of  robbery,  left  confederacies  fliould  be 
formed  between  carriers  and  defperate  villains  with  little  or  no  chance 
of  detedtion. 

Although  the  AB  of  God,  which  the  ancients  too  called  0j»  S/*y  and 
Vim  divinam,  be  an  expreffion,  which  long  habit  has  rendered  familiar  to 
us,  yet  perhaps,  on  that  very  account,  it  might  be  more  proper,  as  well 
as  more  decent,  to  fubftitute  in  its  place  i}ievitable  accident:  religion 
and  reafon,  which  can  never  be  at  variance  without  certain  injury  to 
one  of  them,  afllire  us,  that  "  not  a  guft  of  wind  blows,  nor  a  flafli  of 
*'  lightning  gleams,  without  the  knowledge  and  guidance  of  a  fuperin- 
"  tending  mind  ;"  but  this  dodlrine  lofes  its  dignity  and  fublimity  by  a 
technical  application  of  it,  which  may  in  fome  inftances  border  even 
upon  profanenefs ;  and  law,  which  is  merely  a  practical  fcience,  cannot 
ufe  terms  too  popular  and  perfpicuou?. 

In  a  recent  cafe  of  an  atftion  againft  a  carrier,  it  was  holden  to  be  no 
excufe,  "  that  the  fhip  was  tight,  when  the  goods  were  placed  on 
"  board,  but  that  a  rat,  by  gnawing  out  the  oakum,,  had  made  a  fmall 
"  hole,  through  which  the  water  had  guflied-f-;"  but  the  true  reafon 
of  this  decifion  is  not  mentioned  by  the  reporter :  it  was  in  fa<3:  at  leaf 
ordinary  negligence,  to  let  a  rat  do  fuch  mifchief  in  the  vefTel  j  and  the 

*  Law  oiliift  Pr'ius,  70,  71.  f   1  Wils.  part  i.  j8i.     Dale  and  Hall. 

Roman 
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Roman  law  has,  on  this  principle,  decided,  that,  "  fi  fullo  veftimenta 
"  polienda  acceperit,  eaque  mures  rofertntt  ex  locate  tenetur,  o^x^idebuit 
"  ab  hac  re  cavere  *." 

Whatever  doubt  there  may  be,  among  civilians  and  common-lawyers, 
in  regard  to  a  cajket,  the  contents  of  •which  are  concealed  from  the  depo- 
sitary \,  it  feems  to  be  generally  underftood,  that  a  common  carrier  is 
anfwerable  for  the  lofs  of  a  box  or  parcel,  be  he  ever  fo  ignorant  of  its 
contents,  or  be  thofe  contents  ever  fo  valuable,  unlefs  he  make  2.  fpecial 
acceptance  \ :  but  grofs  fraud  and  impoftion  by  the  bailor  will  deprive 
him  of  his  ad:ion,  and  if  there  be  proof,  that  the  parties  were  apprized 
of  each  other's  intentions,  although  there  was  no  perfonal  communica- 
tion, the  bailee  may  be  confidered  as  a  fpecial  acceptor :  this  was  ad- 
judged in  a  very  modern  cafe  particularly  circumflanced,  in  which  the 
former  cafes  in  Ventrisy  Alleyne,  and  CartheWf  are  examined  with  libe- 
rality and  wifdom;  but,  in  all  of  them,  too  great  ftrefs  is  laid  on  the  re- 
ward, and  too  little  on  the  important  motives  of  publick  utility,  which 
alone  diftinguifti  a  carrier  from  other  bailees  for  hire\. 

Though  no  fubftantial  difference  is  aflignable  between  carriage  hy 
land  and  carriage  by  water,  or,  in  other  words,  between  a  waggon  and  a 
barge,  yet  it  foon  became  neceffary  for  the  courts  to  declare,  as  they  did 
in  the  reign  of  James  I.,  that  a  common  hoyman,  like  a  common  wag- 
goner, is  refponfible  for  goods  committed  to  his  cuftody,  even  if  he  be 
robbed  of  them  j] ;  but  the  reafon  faid  to  have  been  given  for  this  judge- 
ment, namely,  becaufe  he  had  his  hire,  is  not  the  true  one;  fince,  as  we 
have  before  fuGrgefted,  the  recompenfe  could  only  make  him  liable  for 

*  D.  19.  2.  13.  6.  t  Before,  p.  621,  632,  623.  %  i  Stra.  145.  Titchl/wn  ami  H hitc. 

§   Burr.  2298.  GibLon  and  Paynton.     See  i  Vent.  238.     All.  93.     Carth.  485, 

II  Hob.  ca.  30.     3  Cro.  330.     Rich  and  Knedand.    "  The  frjl  cafe  of  the  kind,  faid  lord  B)lt,  tx> 
"  be  found  in  our  books."     12  Mod.  480. 
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temerity  and  tmprudetize,  as  if  a  bargemafler  were  raflily  to  fhoot  a  bridge, 
when  the  bent  of  the  weather  is  tempejiiious ;  but  not  for  a  7nere  cafiialty, 
as  if  a  hoy  in  good  condition,  fliooting  a  bridge  at  a  proper  timey  were 
driven  againft  a  pier  by  a  fudden  breeze,  and  overfet  by  the  violence 
of  the  fliock  *  ;  nor,  by  parity  of  reafon,  for  any  other  force  too  great  to 
be  refifted  -f- :  the  piiblick  employment  of  the  hoyman,  and  that  dijlruji, 
which  an  ancient  writer  juftly  calls  th.Q  fmew  of  wifdom,  are  the  real 
grounds  of  the  law's  rigour  in  making  fiich  a  perfon  refponlible  for  a 
lofs  by  robbety. 

All,  that  has  juft  been  advanced  concerning  a  /<z«^-carrier,  may, 
therefore,  be  applied  to  a  bargemajler  or  boatman ;  but,  in  cafe  of  a  tem- 
peft,  it  may  fometimes  happen,  that  the  law  oi  jetfon  and  average  may 
occaiion  a  difference.  Bar  croft's  cafe,  as  it  is  cited  by  chief  juftice 
RoLLE,  has  fome  appearance  of  hardship :  "  a  box  of/V'Kv/i- had  been  de- 
*'  livered  to  a  ferryman,  who  knew  not  what  it  contained,  and,  a  fudden 
"  ftorm  arifing  in  the  paffage,  he  threw  the  box  into  the  fea ;  yet  it  was 
*'  refolved,  that  he  fiould  anfwer  for  //J,-"  now  I  cannot  help  fufpedling, 
that  there  was  proof  in  this  cafe  of  culpable  negligence,  and  probably  the 
caiket  was  both yiw^// and  light  enough,  to  have  been  kept  longer  on 
board  than  other  goods;  for,  in  the  cafe  of  Grave/end  barge,  cited  on 
the  bench  by  lord  Coke,  it  appears,  that  the  pack,  which  was  thrown 
overboard  in  a  tempeft,  and  for  which  the  bargeman  was  holden  not 
anfwerable,  was  of  great  value  and  great  weight ;  although  this  lafl:  cir- 
cumftance  be  omitted  by  Rolle,  who  fays  only,  that  the  mafterof  the 
veiTel  had  no  information  of  its  contents  |j. 

*  I  Stra.  128.     Amies  d.iiA  Stevens. 

+  Palm.  548.    W.  Jo.  159.    See  the  doftrine  of  inevitable  accident  moft  learnedly  difcuffed  in  Dejid- 
HeraUi  Animadv.  in  Sahnajii  Obferv.  in  Jus  At:,  et  Rom.  cap.  xv. 

*  All.  9J.  N  2  Bulftr.  280.     2  Ro   Abr.  56;. 
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The  fiibtilty  of  the  human  mind,  in  finding  diilinftions,  has  no 
bounds;  and  it  was  imagined  by  fome,  that,  whatever  might  be  the 
obligation  of  a  I>arge-ma(ier,  there  was  no  reafon  to  be  equally  rigor- 
ous in  regard  to  the  mafter  oi  ■a.fiip;  who,  if  he  carry  goods  for  profit y 
mufl  indubitably  anfwer  for  the  ordinary  negleSl  of  himfelf  or  his  mari- 
ners, but  ought  not,  they  faid,  to  be  chargeable  for  the  violence  oi  rob- 
bers: it  was^  however,  otherwife  decided  in  the  great  cafe  of  Mors  and 
Slew,  where  "  eleven  perfons  armed  came  on  board  the  fhip  in  the  river, 
"  under  pretence  of  imprejfing  feamen,  and  forcibly  took  the  chefts, 
**  which  the  defendant  had  engaged  to  carry  j"  and,  though  the  mafter 
was  entirely  blameleis,  yet  fir  Matthew  Hale  and  his  brethren,  hav- 
ing heard  both  civilians  and  common-lawyers,  and,  among  them,  Mr. 
Holt  for  the  plaintiff^  determined,  on  the  principles  jufl  before  efta- 
blifhed,  that  the  bailor  ought  to  recover*.  This  cafe  was  frequently 
mentioned  afterwards  by  lord  Holt,  who  faid,  that  "  the  declaration 
•*  was  drawn  by  the  greateft  pleader  in  England  of  his  time-]-." 

'  Still  farther :  fince  neither  the  element,,  on  which  goods  are  carried, 
nor  the  magnitude  and  form  of  the  carriage,  make  any  difference  in  the 
refponfibility  of  the  bailee,  one  would  hardly  have  conceived,  that  a 
diverfity  could  have  been  taken  between  a  letter  and  any  other  thing. 
Our  common  law,  indeed,  was  acquainted  with  no  fuch  diverfity  j  and  a 
private  poft-mafter  was  precifely  in  the  fituation  of  another  carrier;  but 
the  ftatute  of  Charles  II.  having  eftabliflied  -ai  general  ^o^-o^cq,  and 
taken  away  the  liberty  of  fending  letters  by  a  private  poftij:,  it  was 
thought,  that  an  alteration  was  made  in  the  obligation  of  the  poft-mafter 
general;  and,  in  the  cafe  of  Lane  and  Cotton,  three  judges  determin- 
ed, againfl  the  fixed  and  well-fupported  opinion  of  chief  juftice  Holt, 
"  that  the  pofl-mafter  was  not  anfwerable  for  the  lofs  of  a  letter  with 

*   I  Ventr.  190.  238.     Raym.  220.  f  Ld.  Raym.  920. 

\   12  Cha.  IL  ch.  35.     See  the  fubfequent  ftatutes. 

"  exchequer- 
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"  exchequer-bills  in  it  *:"  now  this  was  a  caie  of  ordinary  negledl,  for 
the  bills  yfftrejlolen  out  of  the  plaintiff's  letter  in  the  defendant's  office  •\\ 
and,  as  the  mafter  has  a  gvQZt.  falary  for  the  difcharge  of  his  truft ;  as  he 
ought  clearly  to  anfwer  for  the  ad;s  of  his  clerks  and  agents ;  as  the 
ftatute,  profelfedly  enaded  iox  fafety  as  well  as  dijpatch,  could  not  have 
been  intended  to  deprive  the  fubjecft  of  any  benefit,  which  he  before  en- 
joyed; for  thefe  reafons,  and  for  many  others,  I  believe  that  Cicero 
would  have  faid,  what  he  wrote  on  a  fimilar  occafion  to  Trebatius, 
•'  Ego  tamen  sc^evol^  affentior;}:."  It  would,  perhaps,  have  been 
different  under  thejiatute,  if  the  poft  had  been  robbed,  either  by  day  or 
by  night,  when  there  is  a  neceffity  of  travelling,  but  even  that  queftion 
would  have  been  difputable  ;  and  here  I  may  conclude  this  divifion  of 
my  effay,  with  obferving,  in  the  plain  but  emphatical  language  of  St. 
German,  **  that  all  the.  former  diveriities  be  granted  by  fecondary  con- 
"  clufions  derived  upon  the  law  of  reafon,  without  any  Jlatute  made  in 
"  that  behaf;  and,  peradventure,  laws  and  the  conclufions  therein  be 
*'  the  more  plain  and  the  more  open;  for  if  any  ftatute  were  made  there- 
**  in,  I  think,  verily,  more  doubts  and  queftions  would  arife  upon  the 
'*  ftatute,  than  doth  now,  when  they  be  pnly  argued  and  judged  after  the 
"  common  law||." 

Before  I  finifh  the  hiftorical  part  of  my  effay,  in  which  I  undertook 
to  demonftrate,  "  that  a  perfeft  harmony  fubfifted  on  this  interefting 
**  branch  of  jurifprudence  in  the  codes  of  nations  moft  eminent  for  legal 

*  Carlh.  487.     12  Mod.  482. 

■J-  In  addition  to  the  authorities,  before  cited,  p.  626.  note  (*),  for  the  diftinftion  between  a  lofs 
hy Jieahh  and  by  robbery,  fee  DumouUn,  traft.  Ee  eo  qued  interejt^  note  1S4.  and  Rosella  casuum,  28. 
b.  This  laft  is  the  book,  which  St.  German  improperly  calls  Summa  Ro/ella,  and  by  mifquoting  which 
he  mified  me  in  the  palVage  concerning  the  fall  cf  a  houfe,  p.  643.  The  words  of  the  author,  Trova- 
mala,  are  thefe :  "  Donius  tua  minabalur  ruinam ;  domus  Corruit,  et  interficit  equum  tibi  cemmoiiatum ; 
"  certe  non  pottft  dici  cafus  fortuitus  ;  quia  litligentlfftmus  reparaflet  domum,  vel  ihi  non  habitaflet ; 
"  fi  autem  domus  non  minabatur  ruinam,  fed  imfctu  tempejiatis  validK  corruit,  non  eft  tibi  imputandum." 
X  Epift.  ad  Fani.  VII.  32.  U  D06I.  and  Stud.  dial.  2.  chap.  j8.  laft  fentence. 

•*  ivifdom," 
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"  ivifdom*,"  I  cannot  forbear  adding  a  few  remarks  on  the  institutions 
of  thofe  nations,  who  are  generally  called  barbarous,  and  who  feem  in 
many  inftances  to  have  deferved  that  epithet:  although  traces  of  found 
reafoning  and  folid  judgement  appear  in  mofl:  of  their  ordinances. 

By  the  ancient  laws  of  the  Wisigoths,  which  are  indeed  rather  ob- 
fcure,  the  "  keeper  of  a  horfe  or  an  ox  for  hire,  as  well  as  a  hirer  for 
"  ufe,  was  obliged,  if  the  animal  periled,  to  return  another  of  equal 
"  worth:"  the  law  of  the  Baiwvarians  on  this  head  is  nearly  in  the  fame 
words;  and  the  rule  is  adopted  with  little  alteration  in  the  capitularies 
of  Charlemagne  and  Lewis  the  Pious-\,  where  the  Mofaick  law  be- 
fore cited  concerning  a  borroiver  may  alfo  be  found;]:.  In  all  thefe 
codes  a  depojitary  of  gold,  lilver,  or  valuable  trinkets,  is  made  charge- 
able, if  they  are  deftroyed  by  Jire,  and  his  own  goods  perifli  not  with 
them;  a  circumftance,  which  fome  other  legiflators  have  confidered  as 
conclufive  evidence  of  grofs  neglecfl  or  fraud :  thus,  by  the  old  Britijh 
tradl,  called  the  book  of  Cynawg,  a  perfon,  who  had  been  robbed  oi -x 
depofit,  was  allowed  to  clear  himfelf  by  making  oath,  with  compurga- 
tors, that  he  had  no  concern  in  the  robbery,  wzlefs  he  had  faved  his  oum 
goods;  and  it  was  the  fame,  I  believe,  among  the  Britons  in  the  cafe  of  a 
lofs  hy Jire,  which  happened  without  the  fault  of  the  bailee;  although 
HowEL  the  Good  feems  to  have  been  rigorous  in  this  cafe,  for  the  fake 
of  publick  fecurity||.  There  was  one  regulation  in  the  northern  code, 
which  I  have  not  feen  in  that  of  any  other  nation :  if  precious  things 
were  depofited  ^wAJiolen,  time  was  given  to  fearch  for  the  thief,  and,  if 
he  could  not  be  found  within  the  time  limited,  a  moiety  of  the  value  was 

*  p.  602. 

f  Lindenbrog,  LL.  Wifigoth.  lib.  5.  tit.  5.  §  i,  3,  3.  and  LL.  Baluvar.  tit.  14.  §  i,  2,  j,  4.    Ca- 
fitul.  lib.  5.  §  204. 

X  Capitul.  lib.  6.  §  22.      Exod.  xxii.  14,  15. 

II  LL.  Hyiuel  Di!a,  lib.  3.  cap.  4.  §  22.  and  lib.  3.  cap.  3.  §  40.  See  alio  Stitrnh.  Dc  Jiir.  Sveon. 
P-2S'5.  257- 
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to  be  paid  by  the  depofitary  to  the  owner,  "  ut  damnum  ex  medio 
"  uterque  fuftineret*." 

Now  I  can  fcarce  perfuade  myfelf,  that  the  phrafe  ufed  in  thefe  laws, 
fi  id  perierk,  extends  to  a  periihing  by  inevitable  accident;  nor  can  I 
think,  that  the  old  Gothick  law,  cited  by  Stiernhook,  fully  proves  his 
aflertion,  that  "  a  depofitary  was  refponfible  for  irrejijlible  force  •"  but 
I  obferve,  that  the  military  law-givers  of  the  north,  who  entertained 
very  high  notions  of  good  faith  and  honour,  were  more  ftridt  than  the 
Romans  in  the  duties,  by  which  depofitaries  and  other  truftees  were 
bound :  an  exadl  conformity  could  hardly  be  expecfled  between  the  or- 
dinances of  polifhed  ftates,  and  thofe  of  a  people,  who  could  fuffer  dif- 
putes  concerning  bailments  to  be  decided  by  combat ;  for  it  was  the  Em- 
peror Frederick  II.,  who  aboliflied  the  trial  by  battle  in  cafes  of  con- 
tefted  depofits,  and  fubftituted  a  more  rational  mode  of  proof -j-. 

I  purpofely  referved  to  the  laft  the  mention  of  the  Hindu,  or  Indian, 
code,  which  the  learning  and  induftry  of  my  much-efteemed  friend  Mr. 
Halhed  has  made  acceflible  to  'Europeans,  and  the  Persian  tranflation 
of  which  I  have  had  the  pleafure  of  feeing :  thefe  laws,  which  muft  in 
all  times  be  a  fingular  objedt  of  curiofity,  are  now  of  infinite  importance; 
fince  the  happinefs  of  millions,  whom  a  feries  of  amazing  events  has 
fubjefted  to  a  Britijh  power,  depends  on  a  ftrid:  obfervance  of  them. 

It  is  pleafing  to  remark  the  fimilarity,  or  rather  identity,  of  thofe 

conclufions,  which  pure  unbiafTed  reafon  in  all  ages  and  nations  feldom 

fails  to  draw,  in  fuch  juridical  inquiries  as  are  not  fettered  and  manacled 

by  pofitive  inftitution ;  and,  although  the  rules  of  the  Pundits  concerning 

fuccejion  to  property,  the  pimijlment  of  offences,   and  the  ceremonies  of 

*  LL.  IVifigotb,  lib.  5.  tit.  5.  §  3. 

t  LL.  Longobard.  lib.  2.  tit.  55.  §  35.     Conjlit.  Neapol.  lib.  2.  tit.  ,34. 

religion. 
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religtoriy  are  widely  different  from  ours,  yet,  in  the  great  fyftem  of  con- 
tradls  and  the  common  intercourfe  between  man  and  man,  the  Pootee 
of  the  Indians  and  the  Digest  of  the  Romans  are  by  no  means  dif- 
fimilar*. 

Thus,  it  is  ordained  by  the  fages  of  Hindujlany  that  **  a  depofitor 
*'  fliall  carefully  inquire  into  the  character  of  his  intended  depofitary; 
"  who,  if  he  undertake  to  keep  the  goods,  fhall  preferve  them  with  care 
*'  and  attention;  but  fhall  not  be  bound  to  reftore  the  value  of  them,  if 
*'  they  ht  /foiled  by  unforefeen  accident,  or  burned,  oxjlolen;  unless  he 
"  conceal  any  part  of  them,  that  has  been  faved,  or  unlefs  his  own  effeSls 
*'  befecured,  or  unlefs  the  accident  happen  after  his  refufal  to  redeliver 
**  the  goods  on  a  demand  made  by  the  depofitor,  or  while  the  depofi- 
"  tary,  againft  the  nature  of  the  trull:,  prefumes  to  make  ufe  of  them:" 
in  other  words,  "  the  bailee  is  made  anfwerable  iox  fraud,  or  iox  fuch 
*'  negligence  as  approaches  to  it-j-." 

So,  a  borrower  is  declared  to  be  chargeable  even  for  cafualty  or  violence, 
if  he  fail  to  return  the  thing  after  the  completion  of  the  bufinefs,  for 
which  he  borrowed  it;  but  not,  if  it  be  accidetitally  loft  or  forcibly  feized, 
before  the  expiration  of  the  time,  or  the  conclufion  of  the  affair,  for 
which  it  was  lent  % :  in  another  place,  it  is  provided,  that,  if  a  pledge  be 
damaged  or  loft  by  unforefeen  accident,  the  creditor  fhall  neverthelefs  re- 
cover his  debt  with  intereft,  but  the  debtor  fhall  not  be  entitled  to  the 
value  of  his  pawn  || ;  and  that,  if  the  pledgee  ufe  the  thing  pledged,  he 
fliall  pay  the  value  of  it  to  the  pledgor  in  cafe  of  its  lofs  or  damage, 
whilft  he  ufes  it§. 

*  "  Hsec  omnia,  fays  Grotius,  Romanis  qviidem  congruunt  legibus,  fed  non  ex  illis  primitus,  fed 
"  ex  aquhate  natural!,  veniunt :  quare  eadem  apud  alias  quoque  gentes  reperire  elt."  De  Jure  Eelli 
ac  Pads,  lib.  2.  cap.  12.  §  13. 

■[  Genioo  Laws,  chap.  IV.  See  before,  p.  628.  +  Same  chapter.     See  before,  p.  643. 

11  Chap.  I.  Sea.  L     Before,  p.  655,  6^6.  §  Chap.  L  Seft.  IL    Before,  p.  6^2. 
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In  the  fame  manner,  if  a  perfon  hire  a  thing/cr  life,  or  if  any  metal  be 
delivered  to  a  workman,  for  the  purpofe  of  making  veflels  or  ornaments, 
the  bailees  are  holden  to  be  difcharged,  if  the  thing  bailed  be  deftroyed 
or  fpoiled  by  natural  misfortune  or  the  injuftice  of  the  ruling  power y 
UNLESS  it  be  kept  after  the  time  limited  for  the  return  of  the  goods,  or 
the  performance  of  the  work*. 

All  thele  provifions  are  confonant  to  the  principles  eftabliflied  in  this 
eflay  -,  and  I  cannot  help  thinking,  that  a  clear  and  concife  treatife,  writ- 
ten in  the  Perfian  or  Arabian  language,  on  the  law  of  ContraBs,  and 
evincing  the  general  conformity  between  the  ylfiatick  and  European 
fyftems,  would  contribute,  as  much  as  any  regulation  whatever,  to 
bring  our  Englijh  law  into  good  odour  among  thofe,  whofe  fate  it  is  to 
be  under  our  dominion,  and  whofe  happinefs  ought  to  be  a  ferious  and 
continual  objedl  of  our  care. 

Thus  have  I  proved,  agreeably  to  my  undertaking,  that  the  plain  ele- 
ments of  natural  law,  on  the  fubjedl  of  Bailments,  which  have  been 
traced  by  a  JJ.^ort  analyfts,  are  recognifed  and  confirmed  by  the  wifdom  of 
nations  ■\;  and  I  haften  to  the  third,  or  Jynthetical,  part  of  my  work,  in 
which,  from  the  nature  of  it,  mofl  of  the  definitions  and  7-ules,  already 
given,  muft  be  repeated  with  little  variation  inform,  and  none  in  fub- 
Jiance  :  it  was  at  firfl  my  defign,  to  fubjoin,  with  a  few  alterations,  the 
Synopfis  of  Delrio  ;  but  finding,  that,  as  Bynkershoek  exprefies  him- 
felf  with  an  honeil  pride,  I  had  leifure  fometimes  to  write,  but  never  to 
copy,  and  thinking  it  unjuft  to  embellifh  any  produ<Stion  of  mine  with 
the  inventions  of  another,  I  changed  my  plan  ;  and  fliall  barely  recapi- 
tulate the  doftrine  expounded  in  the  preceding  pages,  obferving  the 
method,  which  logicians  call  Synthcfs,  and  in  which  all  fciences  ought 
to  be  explained. 

*  Chap.  IV.  and  Chap.  X.     Eefure.  p.  657.  659.  f  Beforcj  p.  597.  and  602. 
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1.  To  begin  then  with  definitions:  1.  Bailment  is  a  delivery  of 
goods  in  triift,  on  a  contrail  exprejfed  or  implied,  that  the  trufi  Jloall  be  duly 
executed,  and  the  goods  redelivered,  as  foon  as  the  time  or  ufe,  for  which 
they  were  bailed,  Jl:all  have  elapfed  or  be  performed. 

2.  Deposit  is  a  bailment  of  goods  to  he  kept  for  the  bailor  without  a 
recompenfe. 

3.  Mandate  is  a  bailment  of  goods,  without  reward,  to  be  carried 
from  place  to  place,  or  to  have  fame  aSl  performed  about  them. 

4.  Lending  for  use  is  a  bailment  of  a  thing  for  a  certain  time  to  be 
ufed  by  the  borrower  without  paying  for  it. 

5.  Pledging  is  a  bailment  of  goods  by  a  debtor  to  his  creditor  to  be 
kept  till  the  debt  be  difcharged. 

0.  Letting  to  hire  is  1.  a  bailment  of  a  thing  to  be  ifedhy  the 
hirer  yir  a  compenfation  in  money,  or,  2.  a  letting  out  of  work  and 
LABOUR  to  be  done,  or  care  and  attention  to  be  befiowed,  by  the 
bailee  on  the  goods  bailed,  and  that  for  a  pecuniary  recompenfe ;  or,  3 .  of 
care  and  pains  in  carrying  the  things  delivered  from  one  place  to  another 
for  afiipulated  or  implied  reward. 

7.  Innominate  bailments  are  thofe,  where  the  compenfation  for 
the  vfe  of  a  thing,  or  for  labour  and  attention,  is  not  pecuniary,  but  either 
1.  the  reciprocal  ufe  or  the  gft  of  fome  other  thing;  or,  2.  work  and 
pains,  reciprocally  undertaken;  or,  3.  the  ife  or  gift  of  another  thing  in 
conlideration  of  care  and  labour,  and  converfely. 

8.  Ordinary  negktl  is  the  omiffion  of  that  care,  which  every  man  ofco?n- 
mon  prudence,  and  capable  of  governing  a  family,  takes  of  his  own  concerns. 

(.>.  Gross 
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9.  Gross  neghB  is  the  want  of  that  care,  which  every  man  of  common 
fcnfe,  how  inattentive  foererf  takes  o^  his  own  property. 

10.  Slight  negle<fl  is  the  omijfion  of  that  diligence,  which  very  circum- 
fpecl  and  thoughtful  perfons  ufe  in  fecuring  their  own  goods  and  chattels. 

11.  A  NAKED  CONTRACT  is  a  contradt  made  without  ccnjideration 
or  recompenfe. 

II.  The  rules,  which  may  be  confidered  as  axioms  flowing  from  na- 
tural reafon,  good  morals,  and  found  policy,  are  thefe  : 

1.  A  bailee,  who  derives  no  beneft  from  his  undertaking,  is  refpon- 
fible  only  for  gross  negledl. 

2.  A  bailee,  who  alone  receives  beneft  from  the  bailment,  is  refpon- 
fible  for  SLIGHT  negle<ft. 

3.  When  the  bailment  is  beneficial  to  both  parties,  the  bailee  muft 
anfwer  for  ordinary  negledt. 

4.  A  SPECIAL  AGREEMENT  of  any  bailee  to  anfwer  for  more  or  left 
is  in  general  valid. 

5.  All  bailees  are  anfwerable  for  acflual  fraud,  even  though  the 
contrary  be  Jiipulated. 

6.  No  bailee  fhall  be  charged  for  a  lofs  by  inevitable  accident  or 
irreffible  force,  except  hy  fpecial  agreement. 

7.  Robbery  hy  force  is  confidered  as  irreffible;  but  a  lofs  hy  private 
stealth  \%  prefumptive  evidence  oi  ordinary  negleft. 

8.  Gross 
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8.  Gross  negleft  is  a  violation  of  good  faith. 

Q.  No  ACTION  lies  to  compel  performance  of  a  naked  contraSl, 

10.  A  reparation  may  be  obtained  by  fuit  for  every  damage  occa- 
fioned  by  an  injury. 

11.  The  negligence  of  a  servant,  adling  by  his  majiers  exprefs  or 
implied  order,  is  the  negligence  of  the  master. 

III.  From  thefe  rules  the  following  fropoftions  are  evidently  de- 
ducible : 

1.  A  depositary  is  refponfible  only  for  gross  negled:;  or,  in  other 
words,  for  a  violation  of  good  faith. 

2.  A  depositary,  whofe  charafler  is  known  to  his  depofitor,  {hall 
not  anfwer  for  mere  negleB,  if  he  take  no  better  care  of  his  own  goods, 
and  they  alfo  be  fpoiled  or  deftroyed. 

3.  A  mandatary  to  carry  is  refponfible  only  for  gross  negle(ft,  or 
a  breach  of  good  faith. 

4.  A  mandatary  /o  perform  a  work  is  bound  to  ufe  a  degree  of  dili- 
gence adequate  to  the  performance  of  it. 

5.  A  man  cannot  be  compelled  by  action  to  perform  his  promife  of 
engaging  in  a  deposit  or  a  mandate. 

0.  A  reparation  may  be  obtained  by  fuit  for  damage  occafioned  by 
the  nonperformance  of  a  promife  to  become  a  depositary  or  a  man- 
datary. 

7.  a  borrower 
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r.  A  BORROWER  FOR  usE.is  refpoiifible  for  slight  negligence. 

8.  A  PAWNEE  is  anfwerable  for  ordinary  negledt. 

<).  The  HIRER  of  a  thing  is  anfwerable  for  ordinary  negledl. 

10.  A  WORKMAN  for  HIRE  muft  anfwer  for  ordinary  negledl  of 
the  goods  bailed,  and  apply  a  degree  o/' skill  equal  to  his  undertaking. 

11.  A  LETTER  to  HIRE  of  his  CARE  and  attention  is  refponlible 
for  ORDINARY  negligence. 

12.  A  CARRIER  for  HIRE,  hj  land  or  hy  water,  is  anfwerable  for 
ORDINARY  negledt, 

IV.  To  thefe  rules  ^and.  propofitiofis  there  are  ibme  exceptions: 

1 .  A  man,  who  fpontaneouJJy  and  officioujly  engages  to  keep,  or  to  carry, 
the  goods  of  another,  though  without  reward,  muft  anfwer  for  slight 
negledt. 

2.  If  a  man,  through y//'(5«^  perfuajion  and  with  reluBance,  undertake 
the  execution  of  a  mandate,  no  more  can  be  required  of  him  than  a 

fair  exertion  of  his  ability. 

3.  All  bailees  become  refponfible  for  lofTes  by  casualty  or  vio- 
lence, after  their  refufal  to  return  the  things  bailed  on  a  lawful 
demand. 

4.  A  borrower  and  a  hirer  are  anfwerable  in  all   events,  if 

they  keep  the  things  borrowed  or  hired  after  the  Jlipulated  time,  or  ufe 

them  differently  from  their  agreement. 

5.  A  depositary 
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5.  A  DEPOSITARY  and  a  pawnee  are  anfwerable  in  all  events, 
if  they  uj'e  the  things  depofited  or  pawned. 

6.  An  INNKEEPER  is  chargeable  for  the  goods  of  his  gueft  within  his 
inn,  if  the  gueft  be  robbed  by  xht  fervants  or  inmates  of  the  keeper. 

7.  A  COMMON  CARRIER,  by  land  or  hy  water,  muft  indemnify  the 
owner  of  the  goods  carried,  if  he  be  robbed  of  them. 

V.  It  is  no  exception,  but  a  corollary,  from  the  rules,  that  "  every 
"  bailee  is  refponfible  for  a  lofs  by  accident  or  force,  however  ine- 
"  vitable  or  irrejijlible,  if  it  be  occajioned  by  that  degree  of  negligence,  for 
"  which  the  nature  of  his  contract  makes  him  generally  anfwerable;" 
and  I  may  here  conclude  my  difcuflion  of  this  important  title  in  jurif- 
prudence  with  a  general  and  obvious  remark  ;  that  "  all  the  preceding 
*♦  rules  and  propofitions  may  be  diverfified  to  injinity  by  the  circimi- 
"  fiances  of  every  particular  cafe ;"  on  which  circumftances  it  is  on 
the  continent  the  province  of  a  judge  appointed  by  the  fovereign, 
and  in  England,  to  our  conftant  honour  and  happinefs,  of  a  jury 
freely  chofen  by  the  parties,  finally  to  decide  :  thus,  when  a  painted 
cartoon,  pafted  on  canvas,  had  been  depofited,  and  the  bailee  kept 
it  fo  near  a  damp  wall,  that  it  peeled  and  was  much  injured,  the 
queftion  "  whether  the  depoiitary  had  been  guilty  of  gross  neglecft," 
was  properly  left  to  the  jury,  and,  on  a  verdid:  for  the  plaintiff 
with  pretty  large  damages,  the  court  refufed  to  grant  a  new  trial  * ;  but 
it  was  the  judge,  who  determined,  that  the  defendant  was  by  law  re- 
fponfible for  grofs  negligence  only ;  and,  if  it-  had  been  proved,  that  the 
bailee  had  kept  his  own  pidlures  of  the  fame  fort  in  the  fame  place  and 
manner,  and  that  they  too  had  been  fpoiled,  a  new  trial  would,  I  con- 

*  2  Stra.  1099.     'Myttonz.nii  Cock. 

VOL.  Ill,  4  8  ceive. 
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ceive,  have  been  granted;  and  fo,  if  no  more  than  slight  negledl  had 
been  committed,  and  the  jury  had,  neverthelefs,  taken  upon  them- 
felves  to  decide  againll  law,  that  a  bailee  laithoiit  reward  was  refpon- 
fible  for  it. 

Should  the  method  ufed  in  this  little  trail  be  approved,  I  may  poffibly 
not  want  inclination,  if  I  do  not  want  leifure,  to  difcufs  in  the  fame 
form  every  branch  of  EngliJI}  law,  civil  and  criminal,  private  and  pub- 
lick;  after  which  it  will  be  eafy  to  feparate  and  mould  into  diflind: 
works,  the  three  principal  divifions,  or  the  analytical,  the  hijlorical,  and 
xhtfynthetical,  parts. 

The  great  fyftem  of  jurifprudence,  like  that  of  the  Univerfe,  confifts 
of  many  fubordinate  fyftems,  all  of  which  are  conneded  by  nice  links 
and  beautiful  dependencies;  and  each  of  them,  as  I  have  fully  perfuaded 
myfelf,  is  reducible  to  a  few  plain  elements,  either  the  wife  maxims  of 
national  policy  and  general  convenience,  or  the  pofitive  rules  of  our 
forefathers,  which  are  feldom  deficient  in  wifdom  or  utility :  if  Law  be 
^fcience,  and  really  deferve  fo  fublime  a  name,  it  muft  be  founded  on 
principle,  and  claim  an  exalted  rank  in  the  empire  of  reafon  j  but,  if  it 
be  merely  an  unconneded  feries  of  decrees  and  ordinances,  its  ufe  may 
remain,  though  its  dignity  be  leflened,  and  He  will  become  the  greatefl 
lawyer,  who  has  the  ftrongeft  habitual,  or  artificial,  memory.     In  prac- 
tice, law  certainly  employs  two  of  the  mental  faculties  ;  reafon,  in  the 
primary  inveftigation  and  decifion  of  points  entirely  new ;  and  memory, 
in  tranfmitting  to  us  the  reafon  of  fage  and  learned  men,  to  which  our 
own  ought  invariably  to  yield,  if  not  from  a  becoming  modefty,  at  leaft 
from  a  juft  attention  to  that  objedl,  for  which  all  laws  are  framed,  and 
all  focieties  inftituted,  the  good  of  mankind. 

ADVER- 
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xVFTER  I  had  finifhed  the  preceding  tradl,  to  the  fatisfadlion  of 
feveral  friends,  but  not  to  my  own,  I  was  informed,  that  the  learned 
Christian  Thomasius  had  pubhfhed  a  diflertation  on  the  fame 
fubjed:  with  the  following  title  :  De  Ufu  PraSiko  DoSlrince  difficillima 
'Juris  Romani  de  Culparum  Pra:Jlatione  in  ContraSlibus ;  Hal^,  mdccv. 
The  fame  of  the  author,  and  the  high  applaufe,  which  the  very  fenfible 
Bynkerfhoek  beftows  on  him,  impreffed  me  with  a  moft  favourable  idea 
of  his  work,  and  with  a  flrong  defire  to  procure  it ;  but,  to  my  extreme 
difappointment,  I  cannot  find  it  in  any  library,  publick  or  private,  in  the 
Metropolis  or  in  either  of  our  Univerfities :  I  have  fent  for  it,  however, 
to  Germany y  and,  when  I  receive  it,  fhall  take  a  fincere  pleafure,  either 
in  corre6ling  fuch  errors,  as  it  may  enable  me  to  detedl  in  my  efTay,  or 
in  confirming  the  fyftem,  which  I  have  adopted,  by  fo  refpedable  an 
authority. 
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SUPPRESSING  RIOTS. 


At  has  long  been  my  opinion,  that,  in  times  of  national  adverfity, 
thofe  citizens  are  entitled  to  the  higheft  praife,  who,  by  perfonal  exer- 
tions and  aftive  valour,  promote  at  their  private  hazard  the  general 
welfare  j  that  the  fccond  rank  in  the  fcale  of  honour  is  due  to  thofe, 
who,  in  the  great  council  of  the  nation,  or  in  other  alfemblies  legally 
convened,  propofe  and  enforce  with  manly  eloquence  what  they  con- 
ceive to  be  falutary  or  expedient  on  the  occalion;  and  that  the  third 
place  remains  for  thofe  perfons,  who,  M'hen  they  have  neither  a  necef- 
fity  to  aft,  nor  a  fair  opportunity  to  fpeak,  impart  in  writing  to  their 
countrymen  fuch  opinions  as  their  reafon  approves,  and  fuch  knowledge 
as  their  painful  refearches  have  enabled  them  to  acquire. 

V.v'th  thefe  reftriftions,  the  fword,  the  tongue,  and  the  pen,  which 
have  too  often  been  employed  by  the  worft  paffions  to  the  worft  pur- 
pofes,  may  become  the  inftruments  of  exalted  virtue  ;  inftruments, 
which  it  is  not  the  right  only,  but  the  duty,  of  every  man  to  ufe, 

who 
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who  can  ufe  them;  paying  alwa}s  a  facred  regard  to  the  laws  of 
that  country,  which  he  undertakes  to  defend,  to  advife,  or  to  en- 
lighten. 

A  fenfe  of  this  duty  and  a  confcioufnefs  of  this  right  have  impelled 
me,  with  no  views,  as  it  will  be  readily  believed,  of  ambition  or  inte- 
reft,  much  lefs  from  any  fa6lious  motive,  to  take  up  that  inftrument, 
which  I  have  ftated  as  the  leaft  honourable  of  the  three,  and  to  prefent 
the  publick  with  a  few  confiderations  on  a  fubjed:  no  lefs  interefling  at 
the  prefent  hour  than  important  to  all  future  ages. 

Having  unhappily  been  a  vigilant  and  indignant  fpedlator  of  the  late 
abominable  enormities  ;  having  feen  the  fenate  befieged,  and  the  fe- 
nators  infulted  ;  the  laws  of  our  country  defied,  and  the  law  of  nations 
violated ;  having  beheld  the  houfes  of  our  truefl  patriots  and  moft  re^ 
fpeftable  magiftrates  either  deftroyed,  alTailed,  or  menaced ;  having 
paffed  a  whole  night  encircled  by  the  blazing  habitations  of  unoffending 
individuals,  and  by  the  flames  of  thofe  edifices  which  publick  juflice 
had  allotted  to  various  clafTes  of  offenders ;  having  lamented  over  a 
crreat  metropolis  expofed  for  many  days  to  the  fury  of  a  licentious 
rabble  ;  having  believed  the  nobleft  commercial  City  in  the  world  to  be 
in  danger  of  a  fecond  conflagration  ;  having  in  vain  fought  accefs  to 
the  courts  at  Weftminfter  in  full  term,  and  to  the  houfes  of  parliament 
in  full  feliion  ;  having,  in  a  word,  been  witnefs  to  horrors,  all  the  con- 
current caufes  of  which  are  not  eafy  to  be  known,  and  all  the  confe- 
quences  of  which  are  lefs  eafy  to  be  predicted;  I  could  not  but  fee  at 
length,  with  a  mixed  fenfation,  between  anguifli  and  joy,  the  vigorous 
and  triumphant  exertions  of  the  executive  power;  and  I  admitted  the 
neceflity  of  thofe  exertions,  whilft  I  deplored  it. 
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Every  well-difpofed  man,  and  lover  of  tranquillity,  muft  have  re- 
joiced, that,  on  the  ninth  of  June,  the  peaceable  and  terrified  inhabi- 
tants of  this  noble  Capital  might  enjoy  repofe  ;  that  the  valuable  effefts, 
which  many  had  removed,  and  fome  had  even  buried,  might  be  replacrd  ; 
that  the  artifan  might  relume  his  implements,  and  the  ftudent,  his 
books;  that  juftice  had  rcafcended  her  feat;  and  that  order  was  fuc- 
ceeding  to  confufion,  harmony  to  difcord ;  but  every  honeft  man,  and 
lover  of  his  country,  muft  have  grieved,  that  a  whole  week  was  then 
before  us,  in  which  the  neceflary  adjournment  of  the  Commons,  who 
would  otherwife  have  been  deliberating  on  the  ftate  of  the  metropolis 
and  the  kingdom,  had  left  us  under  a  power,  which,  whatever  it  might 
be  in  form  and  in  cfFeft,  was  in  truth  and  fubftance,  di6tatorial. 

In  this  awful  interval  a  queftion  occurred  to  me,  which  muft  natu- 
rally have  prefented  itfelf  to  many  others  :  "  Whether  the  ftill-fubfifting 
"  laws  and  genuine  conftitution  of  England  had  not  armed  the  civil 
^'-  Jlate  with  a  power  fufficient,  if  it  had  been  previoufly  underftood  and 
"  prepared,  to  have  fupprefled  ever  lb  formidable  a  riot  without  the  in- 
"  tervention  of  the  military. ^^ 

If  no  fuch  power  legally  exifted  in  the  ftate,  our  fyftem,  I  thought, 
muft  be  defe£tive  in  a  moft  elTential  point ;  fince  no  people  can  be  really 
and  fubftantially  free,  whofe  freedom  is  fo  precarious^  in  the  true  fenfe 
of  the  word,  as  to  depend  on  the  prote6lion  of  the  foldiery ;  and  even 
our  proteftors,  who  for  feveral  days  poffibly  could  not,  but  certainly  did 
not,  a6t  at  all,  might  have  been  necelTarily  called  away,  in  the  moft 
dangerous  moment,  to  defend  our  coafts  and  maritime  towns :  if,  on 
the  other  hand,  fuch  a  power  of  felf-protedion  did  exlft,  our  laws, 
I  concluded,  muft  have  been  difgracefully  negledled,  and  ought  to  be 
reftored  to  full  vigour  and  energy. 

VOL.  III.  4  T  A  very 
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A  very  fhort  inquiry  enabled  me  to  anfwer  the  queftion,  at  lead  to 
my  own  fatisfadlion,  hi  the  affirmative ;  and  it  is  the  rcfult  of  this  in- 
quiry, which  I  now  requeit  the  public  to  accept  with  the  indulgence 
due  to  an  occafional  produdion,  and  with  the  attention  due  to  a  fubjedl 
of  general  importance. 

This  then  is  the  propofition,  which  I  undertake  to  demonftrate : 
"  That  the  common,  and  flatute,  laws  of  the  realm,  in  force  at  this 
"  day,  give  the  civil  flate  in  every  county  a  power,  which,  if  it  were 
'*  perfedly  underftood  and  continually  prepared,  would  efFeftually  quell 
**  any  riot  or  infurredlion,  without  affiilance  from  the  military,  and 
*'  even  without  the  modern  riot-ad." 

To  this  propofition  I  fhall  flridly,  and,  as  far  as  I  am  able,  logically 
confine  myfelf ;  avoiding  all  parade  of  legal  or  antiquarian  learning, 
and  omitting  all  fuch  difquifitions  as  might  anfwer  the  purpofe  of  oflen- 
tation,  which  I  difdain,  but  not  of  utility,  which  alone  I  feek :  fhould 
the  curious  and  intelligent  reader  be  defirous  of  inveftigating  the  powers 
of  magiftrates  and  of  courts  in  recording  riots  and  punifliing  rioters,  and 
of  tracino-  the  hiflory  of  our  ancient  and  modern  laws  for  the  preferva- 
tion  of  publick  tranquillity,  from  that  of  king  Ina  to  that  of  George  the 
Firft,  he  will  receive  ample  information  from  the  various  books  of  au- 
thority, which  I  fhall  have  occalion  to  cite  in  the  courfe  of  my  argu- 
ment. 

It  is  in  every  one's  mouth,  that,  on  all  violent  breaches  of  the  peace, 
the  (heriff  of  the  county  is  not  only  authorized  but  commanded  to  raife 
the  Pojfe  Comitatus,  and  forcibly  to  fupprefs  the  tumult ;  but,  if  moft  of 
thofe,  who  ufe  this  expreffion,  will  examine  their  own  minds,  they 
will  prefently  perceive,  that  they  utter  words,  which  convey  to  them 
no  diftindt  idea,   and  that  the  power  of  the  county^   like  many  other 
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powers  in  nature  and  jurifprndence,  is  very  ill  afcertained,  and  very  im- 
perfe6tly  comprehended.  Logicians  give  us  an  admirable  rule,  "  t&ai 
*'  nve  Jhotild  feek  after  a  clear,  precife  and  complete  cojiception  of  things^  as 
**  they  really  exiji  in  their  own  nature  and  in  all  their  parts,  and  Jhould  not 
**  always  imagine  that  there  are  ideas,  becaufe  there  are  words* :"  let  us 
apply  this  rule  to  the  cafe  before  us,  and  endeavour  to  form  a  luminous, 
fixed,  comprehenfive  notion  of  the  power  in  queflion  ;  without  fuppofing 
that  we  comprehend  it,  merely  becaufe  we  know,  that,  befides  its  Latin 
name,  it  is  called  in  Norman  French,  Poiar  del  Coiintee,  and  fometimes, 
Aide  del  pais -f. 

We  cannot  begin  our  inveftigation  under  a  more  certain  or  more  re- 
fpe6lable  guide,  than  Chief  Juftice  Fineux,  whofe  words  I  fhall  tran- 
fcribe  from  that  moft  venerable  repofitory  of  genuine  Engli/h  wifdom, 
the  Year  books:]::  "  At  the  beginning,"  fays  that  learned  judge,  "  all 
*'  the  adminiftration  of  juftice  was  m  one  hand,  namely,  in  the  Crown; 
*'  then,  after  the  multiplication  of  the  people,  that  adminiftration  was 
"  diftribiited  into  counties,  and  the  power  was  committed  to  a  deputy  in 
**  each  county,  namely,  the  Vifcount,  or  Sheriff;  who  was  the  King's 
*'  deputy  to  preferve  the  peace ;  and  thus  it  is,  that  all  people  mufl,  in 
**  obedience  to  him,  be  ready  in  defence  of  the  realm,  when  enemies 
"  come  :  thus  too  was  he  affigned  to  be  a  confervator  of  the  peace,  to 
"  punifh  malefadors,  to  defend  the  realm  when  enemies  invade  it,  to  be 
"  attendant  on  the  King  in  war-time,  and  to  caufe  all  people  in  his 
"  county  to  go  with  the  King  to  defend  the  land  againft  enemies." 

Who  the  people  are,  that  the  laws  of  England  required,  and  ftill  re- 
quire, to  be  ready  and  obedient  to  the  fherifFon  all  occafions  of  publick 
difturbance,  we  learn  from  the  judicious  antiquary,  Lambard,  who 

*  Watts,  part  I.  chap.  vi.  f  Crompt.  124.  +  la  Hen.  VII.  17. 

cites 


692  LEGAL  MODE  OF 

cites  and  adopts  the  opinion  of  Mr.  Marrow  delivered  in  a  work,  which 
I  fuppofe  to  have  been  a  reading  on  the  ftatute  13  Hen.  IV.  His  opi- 
nion was,  "  that  the  juftices  of  the  peace,  fherifF  or  under  flieriff,  ought 
**  to  have  the  aid  and  affiftance  of  all  knights,  gentlemen,  yeomen, 
"  labourers,  fervants,  apprentices,  and  likewife  of  wards,  and  of  other 
"  young  men  above  the  age  of  fifteen  years ;  becaufe  all  of  that  age  are 
*'  bound  to  have  harnefs,  or  armour,  by  the  flatute  of  Winchefter*. 

What  effed  the  fubfequent  repeal  of  the  ftatutes  of  armour  might 
have  on  the  reafon  afligned  by  Mr.  Marrow  for  his  opinion,  it  is  need- 
lefs  to  inquire  j  for  it  feems  obvious,  that  the  ftatutes  of  James  \.  re- 
moved the  necejjity  only,  and  not  the  propriety y  of  having  arms,  or,  to 
ufe  the  very  words  of  the  old  a6t,  armiire  pur  la  pees  garder  j  and  the 
dodtrine  in  Lambard  is  generally  underftood  to  be  lawf.  The  palFao-e 
above-cited  appears,  however,  to  have  mifled  the  great  commentator 
on  the  Laws  of  England,  who  feems  to  have  colleded  from  it,  that 
none  were  bound  to  obey  the  fummons  of  the  flieriff,  but  perfons  U7ider 
the  degree  of  nobility  \  ;  whereas  the  patent  of  affiftance,  cited  by  Dalton  |j, 
commands  barons,  carls,  and  dukes,  to  be  aiixiliantes  et  refpondentes  ta 
the  flieriff  in  all  things  belonoins:  to  his  office. 

The  power  of  the  county,  therefore,  includes  the  whole  civil  flate, 
from  the  duke  to  the  peafant ;  while  the  military  flate,  as  fucb,  forms 
no  part  of  that  power,  being  under  a  different  command,  and  fubjeft 
to  a  different  law ;  but,  as  every  foldier  in  England  is  at  the  fame  time 
a  citizen,  he  is  authorized  and  perhaps  bound,  when  under  no  parti- 
cular orders  or  at  no  particular  flation,  to  exert  himfelf,  like  any  other 
good  fubjedV,  in  the  lupprefiion  of  tumults,  the  prevention  of  felony, 
and  the  apprehenfion  of  the  rioters  or  felons.     This  I  mean  :   when  the 

*  Lamb,  Elren,  316.  f  Dalt,  c.  95.  %  i  Comm,  344.  4  Comm.  122.  ||  C.  i, 
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foldiery,  not  being  upon  military  duty,  happen  to  be  prefent  at  a  riot, 
and  in  their  civil  capacity  forcibly  fupprefs  it,  their  acSt  is  not  only  legal 
but  laudable  ;  and  the  colour  of  their  clothes,  or  the  nature  of  their  arms, 
make  no  kind  of  difference ;  but,  when  they  are  in  truth  called  out 
by  the  executive  magiftrate,  and  are  in  faB  no  more  than  inftruments 
in  the  hands  of  their  commanders,  their  a6ts  can  only  be  juftified  by 
that  Necessity  which  always  defends  what  it  compels,  which  for 
the  time  fuperfedes  all  pofitive  law,  but  of  the  real  exiftence  of  which 
their  country  muft  afterwards  judge,  unlefs  the  legiflature  (hould,  in 
their  wifdom,  be  pleafed  to  declare  it.  For  this  diflindion  I  can 
produce  no  written  authority ;  but  it  feems  confonaut  to  reafon  as 
well  as  truth. 

This  power  of  the  county,  of  which  we  may  now  begin  to  form  a 
diftinft  idea,  is  mentioned,  as  well  known  and  well  underftood,  in  a 
variety  of  ftatutes,  which  were  confirmatory  of  the  common  lawj  and 
fome  parts  of  which  I  Ihall  cite  in  the  original  languages,  how  barba- 
rous or  inelegant  foever  they  may  appear  to  a  claflical  eye. 

The  flat.  Weftm.  1.  c.  17.  ordains  "  qe  le  vifcounte  ou  le  bailiff, 
*'  prife  ove  luy  poyer  defon  countee,  ou  de  fa  bailie,  voit  effayer  de  faire 
"  le  plevin  des  averes  a  celuy  qe  prit  les  averes."  And  that  of  Weftm.  2. 
c.  3g.  is  more  peremptory  in  cafes  of  refiftance  to  the  execution  of 
civil  procefs :  "  Multoties  etiam  dant  refponfum,  quod  non  potuerunt 
**  profequi  praeceptum  regis  propter  refiflentiam  poteftatis  alicujus 
"  magnatis,  de  quo  caveant  vicecomites  de  ciEtero,  quia  hujufmodi 
**  refponfio  multum  redundat  in  dedecus  domini  regis ;  et,  quam  cito 
"  ballivi  fui  teflificantur,  quod  invenerunt  hujufmodi  reliftentiam, 
"  ilatim  omnibus  omiflis,  alfumpto  fecum  poffe  comitatus  fui,  eant  in 
**  propria  perfona  ad  faciendam  executionem."  By  the  17  Rich.  II. 
c.  8.  it  is  enadted,  that,  in  cafe  of  any  tumult  or  difocrder,  "  a  pluis  toft 
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"  qe  vifcontz  et  autres  miniftres  le  roi  poent  eiit  avoir  coniiTance,  ovc 
"  la  force  del  countee  et  pais,  ou  tiel  cas  aviegne,  ilz  mettent  deftour- 
"  bance  encontre  tiel  malice  ove  tout  lour  poair,  et  preignent  tielx 
'*  meflefours,  et  les  mettent  en  prifone  tanqe  due  execution  de  leie  foit 
"  fait  de  eux,  et  qe  touz  feignurs  et  autres  liges  du  roialme  foient 
"  entendantz  et  aidantz,  de  tout  lour  force  et  poair,  as  vifcontz  et  mi- 
*•  niftres  avant  ditz." 

Again  :  by  the  13  Hen.  IV.  c.  7.  "  Ordeignez  eft  et  eftabliz,  qe,  fi 
**  aucun  riot  aflemblee  ou  rout  des  gentz  encontre  la  loie  fe  face  en 
"  aucune  partie  del  roialme,  les  juftices  de  paix,  trois  ou  deux  de  eux  a 
*•  meyns,  et  le  vifcont  ou  fouth  vifcont  del  countee,  ou  tiel  riot  affem- 
*'  blee  ou  rout  fe  ferra  enapres,  veignent  ove  le  poair  del  countee,  li  be- 
**  foigne  ferra,  pur  eux  areiler,  et  eux  areftent."  In  the  conftruftion 
of  this  lafl  ftatute  it  has  been  holden*,  that,  although  it  (peak  of  three 
or  two  juftices  at  leafl,  yet  one  juftice  may  raife  the  power  and  fupprefs 
a  riot;  for  it  is  a  beneficial  law,  faid  Fin  eux,  and  was  enabled  for  the 
Prevention  of  mif chief  which  might  enfue,  if  a  juftice  were  to  wait  for  others. 
It  has  alfo  been  adjudged,  that,  under  the  word  minifers,  in  the  ftat.  17 
Rich.  II.  c.  8.  juftices  of  peace  are  comprifed  \\  and  fo  are  conjiables,  by 
the  opinion  of  Fitzherbert  cited  by  Crompton,  and  confirmed  by  the  Year 
book  1  Hen.  VII.  10  ;  where  it  is  laid  down,  that  "  conftabularii  villa2 
"  fuper  affraiam  poffunt  levare  populum." 

We  may  therefore  conclude,  that,  in  all  cafes  of  tumult  and  infur- 
redion,  the  ftieriff,  or  other  minijler,  may  and  ought  to  make  proclama- 
tion, commanding  all  fuch  perfons,  as  conftitute  the  power  of  the 
county,  to  aftemble  and  affift  him  J ;  or  he  may  fend  a  particular 
warning  or  fummons,  for  the  fame  purpofe,  to  every  individual  of  the 

*  14  Hen.  VII.  10.  Crompt.  46,  b.  f  Crompt.  46.  a.  +  Dalt.  c.  9^. 
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fojfe^  who  muft  attend  fuch  fummons  under  pain  of  a  heavy  fine  and 
imprifonmcnt;  for,  by  the  ftat.  2  Hen.  V.  c.  8.  it  is  provided,  **  qe  les 
**  lieges  du  roi  efteantz  fufficeantz  pur  travailler  en  le  countce,  ou  tielx 
"  routes  afTemblez  ou  riotes  font,  foient  afliftantz  as  juftices,  commif- 
*'  fioners,  vifcont,  et  fbutz-vifcont,  de  mefme  le  countee,  qant  ilzferronf 
*'  reafonablement  garniz,  pur  chivacher,  ove  les  ditz  juftices,  commif- 
*'  fioners,  et  vifcont  ou  foutz- vifcont  en  aide  de  refiftence  de  tielx  riotes 
*'  routes  et  afTemblez  fur  peine  demprifonement  et  faire  fyn  et  ranceon 
*'  al  roi :"  And  the  offence  of  negle6ling  to  join  the  power  of  the 
county,  after  fuch  reafonable  warning,  is  ranked  by  Sir  William 
Blackjlone  under  the  clafs  of  contempts  againji  the  king's  prerogative  *. 

Having  fixed  our  ideas  concerning  the  nature  of  this  legal  power,  the 
mode  of  raifing  it,  and  the  punifhment  of  a  criminal  negledl  to  join 
it,  let  us  confider,  lirft,  by  the  help  of  reafon  only,  what  corollaries 
neceffarily  follow  the  do6lrine,  which  we  have  expounded ;  and,  next, 
inquire  whether  authority  and  reafon,  which  lord  Coke  juftly  calls  the 
two  faithful  witnejfes  in  matter  of  law  \,  coincide  on  the  queftion  before 
us  J  as  they  indubitably  will,  unlefs  either  our  previous  ratiocination  be 
illogical,  or  the  minds  of  ancient  and  modern  lawyers  have  taken  a 
bent  from  the  prejudices  of  their  refpe6live  ages. 

From  the  obligation  of  the  fheriff",  or  other  minifter,  to  affemble  the 
power  of  his  county  for  the  fuppreflion  of  any  rebellion,  infurreftion, 
riot,  or  affray,  and  for  the  repelling  of  invading  enemies;  from  the 
duty  incumbent  on  every  man  of  fufficient  years  and  ftrength  to  afTo- 
ciate  himfelf  with  the  power  fo  alTembled,  and  from  the  principles  of 
natural  juflice,  which  will  neither  require  men  to  do  impqfjible  things,  nor 
refufe  them  the  means  of  performing  what  they  are  commanded  to  perform; 

*  4  Comm.  122.  f  I  Inft.  Pref. 

from 
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from  thefe  obligations  and  thefe  principles  it  inftantaneoufly  follows: 
Firic ;  That  the  iherifF  or  other  peace-officer  is  bound  to  raife  fuch 
a  power  as  will  effefhially  quell  the  tumult  either  really  exifting  or 
juftly  feared. 

Secondly;  That  the  power  fo  raifed  may  and  muft  be  armed  with 
fuch  weapons,  and  adl  in  fuch  order,  as  (hall  enable  them  totally  to 
fupprefs  the  riot  or  infurre6tion,  or  to  repel  the  invaders. 

Thirdly;  That,  in  the  ufe  of  fuch  weapons,  the  power  mayjuftlfy 
the  charging,  wounding,  or  even  killing,  the  rioters  or  infurgents,  who 
perfift  in  their  outrages,  and  refufe  to  furrender  themfelves. 

Fourthly ;  That  the  power  of  every  county  ought  at  all  times,  but 
efpecially  in  times  of  danger,  to  be  prepared  for  attending  the  magiftrate, 
and  to  know  the  ufe  of  fuch  weapons,  as  are  bed  adapted  to  the  fup- 
preffion  of  tumults. 

Fifthly;  That,  fince  the  mujkei  and  baymet  are  found  by  experience 
to  be  the  moft  effedtual  arms,  all  perfons,  who  conftitute  the  power  of 
a  county,  are  bound  to  be  competently  ikilled  in  the  ufe  of  them. 

Sixthly ;  That,  fmce  the  only  fafe  and  certain  mode  of  ufing  them 
with  effedl  is  by  a<fting  in  a  body,  it  is  the  duty  of  the  whole  civil  ftate 
to  know  the  platoon-exercife,  and  to  learn  it  in  companies. 

As  no  authority,  according  to  Charron,  can  Jiand  without  reafon,  fb 
we  find,  by  conftant  experience,  that  no  reafon  can  furmount  the 
paffions  and  prejudices  of  men  without  the  aid  of  authority;  and  I  am 
happy  in  believing,  that  both  of  them  perfedtly  coincide  in  fupport  of 
the  foregoing  propofitions :  firft,  therefore,  I  fhall  prove  them  by  citing 

cafes, 
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cafes,  which  have  been  folemnly  adjudged,  together  with  the  opinions 
of  learned  lawyers,  whofe  works  are  much  refped:ed  in  our  courts 
of  juftice ;  and,  next,  I  fhall  inquire,  whether  thofe  cafes  and  opinions 
have  been  over-ruled  or  fhaken  by  any  fubfequent  decifions,  or  adls 
of  the  legiflature. 

The  earlieft  refolution  upon  the  fubjeft,  that  has  occurred  to  me, 
was  in  a  cafe,  which  the  very  learned  and  judicious  Brook  thought 
•worthy  of  note  *  in  his  time,  and  which,  in  the  prefent  time,  deferves 
peculiar  attention.  It  is  reported  in  French  in  the  firft  page  of  the 
Year  book  3  Hen.  VIT.  and  is  manifeftly  the  fame  with  that  afterwards 
abridged  in  an  imperfedl  Latin  note  printed,  out  of  its  place,  in  the 
tenth  page  of  the  fame  book;  although  Brook  feems  to  have  confidered 
them  as  different,  or  rather  not  to  have  obferved  their  identity  ;  for,  in 
the  title  of  his  Abridgement  juil:  alluded  to,  he  gives  them  in  feparate 
articles,  without  melting  both  parts  of  the  Year  book  together,  as 
I  propofe  to  do ;  by  which  means  I  {hall  extraft  the  whole  cafe  and 
form  one  confiftent  flate  of  it. 

John  Deins  had  been  outlawed  in  the  county  of  Suffolk  for  felony  j 
and,  having  brought  a  writ  of  error  to  reverfe  the  outlawry,  had 
obtained  a  Non  Molejando,  which  he  delivered  to  the  efcheator,  John 
Lenthorp ;  who,  neverthelefs,  feifed  and  took  away  his  effefts.  Upon 
this,  Deins  replevied;  and  Edmund  Bedingfield,  the  fheriff,  ilTued 
his  precept  to  Thomas  Gire,  his  baiUff,  juriis  et  conus,  together  with 
Roger  Hopton,  Edmund  Heningham,  and  three  other  perfons,  direding 
them  to  take  the  goods  of  the  plaintiff  out  of  the  efcheator 's  poffeflion  : 
accordingly,  the  bailiff  and  his  party  took  forcibly  from  Lenthorp  an 
hundred  fheep,  which  they  delivered  to  Deins ;  and,  in  order  to  make 
delivery  of  the  goods  and  cattle  which  remained,  they  affembled  all 
the  inhabitants  of  five  adjacent  vills ;  who,  in  number  three  hundred, 

*  Bro.  Abr.  ///.  Office  et  Officer.  33. 
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arrayed  in  a  'warlike  manner,  and  armed  with  brigandines,  jackets  of  mail, 
and  GVNS,  united  and  ajfociated  them/elves,  and  marched*  to  the  place 
where  the  cattle  were  detained;  but  did  not  proceed  to  any  other 
ad  of  violence. 

For  this  imagined  breach  of  the  peace,  and  military  array,  an 
indi6tment  was  preferred  in  the  King's  Bench  againft  the  plaintitF 
in  replevin,  the  Iheriff  and  his  bailiff,  and  the  perfons  who  had  affifled 
them ;  but  the  court  unanimoufly  adjudged,  that  the  indidlment  was 
void ;  founding  their  judgement,  as  it  feems,  on  the  reafons  advanced 
by  ferjeant  Kebkt  whofe  argument  it  may  be  proper  to  flate  at  large. 

"  As  to  the  plaintiff  in  replevin,  faid  he,  no  wrong  was  committed 
*«  by  him ;  for  the  efcheator,  when  he  took  the  goods,  after  the  Non 
"  Molejlando  had  been  delivered  to  him,  aded  unhke  an  officer ;  fincc 
*•  it  was  his  duty,  in  that  inftant,  to  furceafe  his  procefs :  Deins, 
"  therefore,  was  perfedlly  juflified  in  complaining  to  the  fherifF,  and 
"  mufi:  confequently  be  difcharged  from  this  indidment. 

"  Nor  did  the  fheriff  tranfgrefs  his  duty  in  executing  the  replevin  ^  ior, 
"  when  the  party  came  to  him,  he  could  not  know,  whether  he  was  an 
*'  outlaw  or  not ;  or  whether  or  no  the  efcheator  had  feifed  the  cattle  in 
**  the  King's  right ;  which  ought  to  have  been  fhown  by  the  King's 
"  officer.  The  bailiff  too  mufl  be  difcharged ;  for  the  fervant  is  in  the 
**  fame  condition  with  the  mafter ;  and,  as  the  Iheriff  cannot  do  every 
"  thing  himfelf,  his  deputy  muft  have  the  fame  power  with  him. 

*'  In  regard  to  his  aflembling  three  hundred  men,  that  was  no  illegal 
"  a6l^\  for  every  man  is  bound  to  aflift  the  Iheriff  and  his  bailiff; 
"  to  fupport  him  in  executing  the  King's  writs  3  and  to  give  him  aid 

*  Mode guerrino  arraiatife  unlveruntef  ajjociaveruntyet  iter fuum  arripuerunt.  3  Hen.  VII.  I.  10. 
t  Ceo  nefi  incontrt  la  ley :  So  Brook  reports  bis  words,  tit.  Riots,  a, 
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"  in  all  cafes  of  need;  and  this  by  common  law  and  common  reafon, 
*'  notwithftanding  the  ftatutes  of  Weftminfter  the  firft  and  fecond. 
'*  So,  if  any  man  refufe  to  affiil  the  flieriff  at  his  reqiieji^  he  fhall  be 
"  fined,  whether  it  be  to  execute  procefs,  or  to  apprehend  felons." 

The  Court  agreed,  that  the  bailiff  had  as  good  a  right  to  raife  the 
power  as  the  fheriff  himfelf;  becaufe  it  is  all  one  office  and  one 
authority. 

It  was  urged,  "  that,  if  men  affemble  with  arms  and  do  nothing,  it 
"  fhall  be  intended,  that  they  aifembled  with  a  bad  defign  ;"  but  it  was 
anfwered,  that  in  fome  cafes  the  prefumption  might  be  juft  ;  in  others, 
not :  thus  the  ufe  of  armour  on  particular  occafions,  as  on  Midfummer 
eve  in  London,  and  at  other  times  for  fport,  is  not  punifhable ;  and, 
here,  the  caufe  of  the  aflembly  appears,  namely  to  execute  a  replevin.  Even 
if  they  had  a6led,  yet  their  alTembly  was  lawful  in  the  beginning ;  and 
fuch  affemblies  are  not  illegal  as  are  not  to  the  terror  of  the  people  of  our 
lord  the  king ;  which  words  ought  to  be  in  every  indidlment  for  an  un- 
lawful alfembly. 

Another  point  was  touched  upon  by  the  king's  ferjeants :  "  that  the 
*'  flieriff  cannot  take  with  \i\u\fo  many  armed  men,  but  only  a  reafonable 
**  party ;"  to  which  it  was  anfwered,  that,  if  he  were  fo  reflrained,  he 
might  be  in  great  jeopardy  and  peril  of  his  life  ;  and  for  this  reafbn,  he 
may  take  as  many  as  he  pleafes  at  his  own  difcretion. 

Laftly,  it  was  argued  on  the  ftatute  of  Weftm.  2.  c.  39*,  that  the  flie- 
riff  might  raife  the  power  of  his  county  after  complaint  made,  and  not  be- 
fore;  but  the  judges  held,  that  he  might  raife  it  before  by  the  common, 
law. 

•  The  ftatute  of  Marlhridge,  c.   zi.  feems  here  to  be  meant;  the  words  poji  querimoniam  faHam 
not  being  ufed  in  flat.  Weftm.  2. 

This 
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This  cafe  (which,  for  convenience  in  citation,  I  fhall  call  Bedingfeld' s 
Cafe),  is  irrefiftibly  ftrong  in  fupport  of  my  frji  and  fecond  corollaries  ; 
for,  although  there  feems  to  have  been  fome  doubt  at  firil  in  the  minds 
of  the  judges,  as  it  was  merely  the  execution  of  civil  procefs,  yet,  if  the 
armed  men  had  marched  in  array  for  the  purpofe  of  apprehending  felons, 
there  would  have  been  no  debate  on  the  legality  of  the  a6t ;  and,  after 
an  argument  at  the  bar,  the  former  doubt  was  entirely  removed. 

The  next  is  the  cafe  of  a  riot  at  Drayton  Bajfet  in  StaffordJlAre,  de- 
termined in  the  Star-chamber  in  the  twenty-fourth  of  Elizabeth,  and 
cited  more  than  once  by  Crompton  *  ;  who  fays  that  the  court  refolved, 
1.  That,  if  the  two  juftices,  neareft  to  the  place  where  the  riot  is  com- 
mitted, do  not  a6l  as  they  are  required  by  flat.  13  Hen.  IV.  c.  17.  each 
of  them  fhall  pay  an  hundred  pounds  ;  and  the  other  juftices  of  the  fame 
county,  where  the  tumult  was,  fhall  be  fined  for  not  fuppreffing  it,  if 
there  ivas  any  default  in  them.  2.  That  the  fheriff  and  juftices  of  peace 
may  take  as  many  men  in  armour  as  are  neceffary,  with  guns,  and 
fo  forth,  and  kill  the  rioters,  if  they  will  not  yield  themfelves  ;  for  the 
flat.  13  Hen.  IV.  c.  17.  fays,  that  they  must  arrefl  them;  and,  if  the 
juftices,  or  any  of  their  company,  kill  any  of  the  rioters,  who  will  not 
furrender  themfelves,  it  is  no  offence  in  them. 

This  cafe  of  Drayton  Bajfet,  which  is  alfo  cited  and  approved  by  Sir 
Matthew  Hale  -f,  inconteftably  demonftratcs  my  third  corollary. 

In  the  34th  or  43d  of  Elizabeth  (for  the  date  is  differently  reported 
by  fome  tranfpofition  of  the  figures)  the  doclrine  in  Bedingf  eld's  cafe 
was  fully  recognized  and  eftablifhed  by  the  decifion  in  the  cafe  of  St, 
John\,  or  Gardener  || ;  which,  being  fubfequent  to  the  ftat.  33  Hen.  VIII. 
c.  C.  prohibiting  the  ufe  of  hand-guns,  clearly  fhows,  that  no  alteration 
in  the  ancient  law  was  made  by  that  prohibition. 

»  Crompt.  46.  b.  124.  b.      f  i  H.  P.  C.  495.       %  5.  Rep.  71.  73.       ||  Cro.  Eliz.  831,  822. 

The 
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The  cafe  was  this :  Gardener  had  obtained  a  judgement  againft  St. 
yohn,  and  procured  a  writ  of  execution  direfted  to  the  (herifFof  Bedfordy 
who  made  a  warrant  to  Gardener  s  own  brother  as  a  fpecial  baihfF;  but, 
refiftance  being  juftly  feared,  the  bailiff  armed  himfelf  with  a  dagge,  or 
fhort  gun.  It  happened  that  St.  'John  was  a  juftice  of  peace  for  Bed^ 
fordjhire,  and  feems  to  have  had  thai  little  learnitig,  which,  in  law  ra- 
ther more  than  in  poetry,  is  a  dangerous  thing,  efpecially  when  it  is 
coupled  with  knavery  j  for,  having  notice  how  the  bailiff  was  armed, 
he  contrived  to  have  him  feifed  by  his  fervants,  and  brought  before 
himfelf  as  the  next  juftice ;  when,  by  colour  of  his  office  and  the  ftatute 
of  Hen.  VIII.  he  committed  the  officer,  who  came  to  arrefl  him,  until 
he  fhould  pay  ten  pounds,  one  moiety  to  the  queen,  and  another  to  the 
informant.  The  bailiff  having  removed  himfelf  by  habeas  corpus,  and 
the  whole  matter  being  difclofed  to  the  court,  it  was  refolved,  "  that  the 
"  fheriff  or  any  of  his  minifters,  in  execution  of  juftice,  may  carry 
"  d^EZ^^i  or  hand-guns,  or  other  weapons  invafive  or  dcfenfive,  the  fame 
"  not  being  reftrained  by  the  general  prohibition  of  the  ftatute ;  for,  if 
"  it  were,  no  jujlice  would  be  adminijlered." 

By  ftronger  reafon  fuch  weapons  may  be  carried  for  the  purpofe  of 
fuppreffmg  riots,  apprehending  felons,  or  repelling  invaders.  It  may 
here  be  obferved,  that  the  ftatute  of  Hen.  VIII.  was  enaded  for  the  pre- 
vention of  mifchief,  that  might  be  occafioned  by  the  ufe  of  little  hand- 
guns,  which  might  be  carried  fecretly  and  kill  on  a  fudden ;  but  guns  of 
a  proper  length  were  not  prohibited. 

The  Cafe  of  Arms,  or  Burton's  cafe,  next  prefents  itfelf  to  our  exa- 
mination :  it  is  of  very  high  authority,  and  fo  appofite  to  the  objeft  of 
our  inquiry,  that  I  fliall  make  no  apology  for  citing  it  in  the  very  words 
of  the  learned  reporter  *  :   «  Upon  an  alfembly  of  all  the  jufiices  and 

*  Poph,  lai,  122. 
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"  barons  at  Serjeant's  Inn  this  Eafter  term  (39  Eliz.),  on  Monday  the 
"  15th  of  April,  this  queftion  was  moved  by  Anderfon^  Chief  Juftice  of 
*'  the  Common  Bench  ;  Whether  men  may  arm  them/elves  tofupprefs  riots 
"  and  rebellions,  or  to  rejijl  enemies,  and  endeavour  of  themf elves  tofupprefs 
"  or  refjl  fuch  dijlurbers  of  the  peace  and  quiet  of  the  realm ;  and,  upon 
"  o-ood  deliberation,  it  was  refolved  by  them  all,  that  every  juftice  of 
"  peace,  fherifF,  and  other  minifter,  or  other  subject  of  the  king, 
"  where  fuch  accident  happens,  may  do  it ;  and,  to  fortify  this  their  re- 
«  folution,  they  perufed  the  ftatute  of  Northampton^  2  Edw.  IIL  c.  3. 
"  which  enads,  that  none  be  fo  hardy  as  to  come  before  the  king  s  jujiices 
"  or  other  minifter s  of  the  king  in  the  execution  of  their  office  with  force  and 
"  arms,  nor  to  bring  force  in  affray  of  the  peace,  nor  to  ride  or  go  armed  by 
"  night  or  day,  except  thefervants  of  the  king  in  his  prefence,  or  the  mi- 
<*  nifters  of  the  king  in  the  execution  of  his  precepts,  or  of  their  office,  and 
"  thofe  ivho  are  in  their  company  afjifting  them,  or  upon  cry  made  for 
*'  WEAPONS  TO  KEEP  THE  PEACE,  and  this  in  places  where  accidents  hap- 
*'  pen,  upon  the  penalty  in  the  fame  ftatute  contained;  whereby  it  appeareth, 
*«  that,  upon  cry  made  for  weapons  to  keep  the  peace,  every  man,  where 
"  fuch  accidents  happen,  for  breaking  the  peace,  may  by  law  arm  him~ 
" /^^ao-ainft  fuch  evil-doers:  but  they  took  it  to  be  the  more  difcrete 
*'  way  for  every  one  in  fuch  a  cafe  to  be  afliftant  to  the  juftices,  fheriffs, 
«■«  or  other  minifters  of  the  king  in  the  doing  of  it." 

Hio-hly  as  the  authority  of  Sir  John  Popham  deferves  to  be  refpefted, 
it  is  to  be  wiftied,  that  lord  Anderfon  himfelf  had  given  us  a  full  account 
of  his  own  opinion  with  that  of  the  other  judges  ;  but  he  has  left  us  no 
more  than  a  fhort  note  *  to  the  fame  efFedl  with  the  preceding  report. 
This  cafe  alfo  is  cited  by  Hale  f ,  and  the  very  words  in  Popham  are 
tranfcribed  by  Sir  fohn  Kelyng  in  his  report  of  Lymerick^s  cafe  %.     I 

•  J  And.  67.  fiH.P.C.  S3.  J  Kel.  76. 
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think  it  a  ftrong  proof  of  tk^  fourth  corollary,  refpeding  the  neceffity  of 
being  prepared  at  all  times  to  keep  the  peace  ;  but,  if  a  particle  of  doubt 
on  that  head  can  remain,  it  will  be  diflipated  at  once  by  the  ftatute 
of  Weftm.  1.  c.  g.  by  which,  as  it  is  cited  by  Crompton  *,  *'  purveu 
"  eft,  qe  touz  continualment  (oitwX.  prejiez  et  apparaillez  al  maundemeivt 
*'  et  al  fomons  des  vifcountes,  et  al  crye  del  pais  de  fuire  et  darefter 
"  felons,  qant  mejiier  ferra,  auxibien  dcdeins  fraunchifes  come  dehors ; 
*'  et  ceux,  qe  ceo  ne  ferront,  et  de  ceo  foient  atteintz,  le  roi  prendra  a 
"  eux  gravement;"  whence  it  fhould  feem,  that  all  subjects,  who 
are  not  continually  prefix  or  ready,  for  the  orders  of  the  fherifF  on  an 
alarm  in  the  country,  are  expofed  to  the  royal  dlfpleafure  and  to  a 
levere  penalty j  and  the  word  preji  (which  in  modern  times  has  been 
either  ignorantly  or  intentionally  confounded  with  the  participle  paffive 
of  the  verb  to  prefs)  is  ufed  iot  prepared  by  Chief  Juftice  Finieux  in  a 
paflage  before  cited  :  I  am  aware,  however,  that  communialment  is  the 
ufual  reading  ;  which  will  give  a  fenfe  rather  lefs  forcible,  "  that 
"  all  men  generally  (hall  be  ready  and  accoutred  at  the  fummons  of  the 
*'  fherifF;"  but  this  amounts  to  the  fame  thing ;  for  how  can  a  man  be 
armed  and  apparelled  in  an  injlant  on  afudden  alarm,  unlefs  his  weapons 
and  accoutrements  were  previoufly  at  hand  ? 

The  opinions  of  the  learned,  which  form  the  fecond  branch  of  my 
proofs,  can  add  little  weight  to  four  cafes  of  fuch  authority,  as  thofe 
oi  Bedingfield,  Drayton  Bafet,  St.  John,  and  the  Cafe  of  Arms :  indeed, 
thefe  cafes  feem  to  have  been  the  guides  of  Lambard  and  Dalton,  Hale 
and  Hawkins ;  who  all  agree,  that  "  it  is  referred  to  the  difcretion  of 
*'  the  fherifF,  under-fherifF,  or  other  perfon  authorized  to  raife  the  po/7'e 
"  how  many  men  they  will  aflemble,  and  how  they  fhall  be  armed, 
«'  weaponed,  or  otherwife  furnifhed  for  the  bufinefsf ;"  that  "  private 

♦134.  a.  t  Lamb.  Eiren.  3IJ.    Dalt,  c,  95. 
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**  perfons  may  arm  themfelves  in  order  to  fupprefs  a  riot,  and  that  all, 
<*  who  attend  the  juftices  in  order  to  quell  a  tumult,  may  take  with 
*'  them  fuch  tveapom  as  Jfoall  enable  them  to  do  it  effeSlually  * ;  that, 
"  laflly,  in  executing  proce{s  or  apprehending  rioters,  they  may,  by 
*«  the  common  law,  beat,  wound,  or  kill,  any  of  the  opponents  or  in- 
'*  furgents,  who  ftiall  refift  them  -f-  j"  all  which  opinions  are  fupportcd 
by  folemn  decifions,  and  are,  in  truth,  the  conclufions  of  natural  reafou 
from  the  fimplefb  and  fureft  prcmifles. 

The  Jiftb  dLwAJixth  propofitions,  which  I  confider  as  fimple  corolla- 
ries, are  founded  in  part  on  extrinjick  afTuniptions,  drawn  from  hiftory 
and  experience:  they  may  therefore,  even  by  the  rules  of  law,  admit  of 
proof  from  the  authority  of  men,  "  quibus  in  arte  fua  credendum  eft  ;" 
and  the  following  citation  from  Mr.  Windham's  elegant  introduction 
to  his  Plan  of  Difciplinefor  the  Norfolk  Militia  will  be  thought  as  con- 
vincing as  any  paflage  in  Fitzherbert  or  Brook.  •'  About  the  begin- 
**  ning  of  this  century,  fays  he,  the  troops  in  Europe  were  univerfally 
"  armed  with  firelocks ;  to  which,  much  about  the  fame  titne,  the 
**  bayonet  being  added,  pikes  alfo  were  laid  afide.  When  the  ufe  of  fire- 
*'  arms  began  to  be  generally  eftablifhed,  the  necejpty  of  a  great  re- 
"  gularity  and  uniformity,  in  the  manner  of  ufing  thofe  arms,  became 
**  apparent :  it  was  foon  difcovered,  that  thofe  troops,  which  could 
*'  make  the  brifkeft  fire,  and  fuftain  it  longeft,  had  a  great  fuperiority 
*•  over  others  lefs  expert;  and,  likewife,  that  the  efficacy  and  power  of 
^*fre  did  not  confijl  in  rando?n  and  fcattering  foots  made  without  order,  but 
**  in  the  fire  of  a  body  of  men  at  once,  and  that  properly  timed  and  direSled. 
*'  It  was  therefore  necejary  to  exercife  the  troops  in  loading  quick,  and 
*'  firing  together  by  the  word  of  command  j  but,  as  the  aukwardnefs, 
"  carelefTnefs,  and  raflinefs,  of  young  foldiers  (if  left  to  themfelves) 

*  I  Hawk.  P.  C.  c.  6j.  f  Lamb.  Eiren.  3 18.     1  Hale  H.  P.  C.  495. 
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*'  mull  occafion  frequent  accidents,  and  the  lofs  of  many  of  their  own 
**  party,  by  the  unlkllful  manner  of  ufing  their  fire-arms,  efpecially  in  . 
*'  the  hurry  of  an  engagement,  it  became  a  matter  of  indifpenfablc  ne- 
*'  cej/ify  to  teach  foldiers  an  unform  method  of  performing  every  adtion 
'•  that  was  to  be  done  with  the  mulkct,  that  they  might  all  do  it  in  the 
*'  moft  expeditious  andfafejl  manner.'' 

Should  any  doubt  be  raifed  as  to  the  legality  of  affembling  for  this 
purpofe,  and  fliould  the  words  of  Sir  Matthew  Hale,  whom  of  all  men 
I  refpedl  the  moft,  be  oppofed  to  me,  that,  "  where  people  are  affem- 
"  bled  in  great  numbers  armed  with  weapons  ofFenfive,  or  weapons  of 
"  war,  if  they  march  thus  armed  in  a  body,  if  they  have  chofen  com- 
**  manders  or  officers,  if  they  march  cum  vexillis  explicatis  or  with  drums 
*'  or  trumpets,  and  the  like,  it  may  be  confiderable,  whether  the  great- 
"  nefs  of  their  numbers,  and  their  continuance  together  doing  thefc  adls, 
*'  may  not  amount  to  more  guerrino  arraiati,  or  a  levying  of  war  *," 
which  may  be  conftrued  an  encroachment  on  the  prerogative  of  the 
erown+  ;  the  anfwer  is  no  lefs  obvious  than  decifive,  in  the  lano-uao-e 
of  Bracton,  that,  Voluntas  et  propofitum  diftinguunt  maleficia\;  that, 
the  intent  being  good,  the  aft  cannot  be  bad  ;  and  that  Bedingfield' s 
cafe  is  an  exprefs  authority  for  the  legality  of  "  marching  armed  in  a 
*'  body  more  guerrino  arraiati  "  even  for  the  purpofe  of  executincr  a 
civil  procefs,  to  which  there  is  juft  expedlation  of  violent  refiftance. 
So  neceflary,  indeed,  is  order  and  difcipline  in  diredling  the  exertions  of 
an  armed  afTembly,  that  the  ftatutes  3  and  4  Edw.  VI.  c.  5.  and  1  Mary, 
c.  12.  (which  are  no  longer  in  force,  but  were  the  models  of  the  well- 
known  riot-ad)  exprefsly  authorize  the  flierifFs,  juftices,  mayors,  and 
bailiffs,  "  to  raife  power  and  array  thetn  in  manner  of  war  againft  the 
**  rioters :"   and  here  I  may  again  apply  thofe  found  maxims,  to  which 

*iH.  P.C.  iji.  t3lnft.  9.  t  L.  3.C.  14.  §  13. 
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I  before  alluded  :  1 .  That  the  law  requires  no  tmpojtble  things ;  but  It  is  itn- 
pofTible  to  join  the  power  and  fupprefs  a  riot  effe6tually,  without  being 
at  leaft  moderately  Ikilled  in  the  ufe  of  fire-arnas,  and  ready  iu  the  com- 
mon evolutions.  2.  That,  'when  the  law  permits  or  enjoins  the  performance 
of  any  aB,  all  the  means  of  performing  it  are  alfo  permitted  or  etijoined', 
but  the  law  doth  permit  and  command  every  fubjeSi  of  this  realm  to  arm 
himfelf  and  ufe  his  arms  with  efFedl  for  the  fuppreflion  of  tumults  :  the 
conclufion,  in  both  forms  of  reafoning,  follows  too  clofely  and  too  evi- 
dently to  admit  of  a  doubt. 

That  the  four  cafes,  on  which  I  have  relied,  have  never  been  fliaken 
by  any  later  decifion,  appears  from  the  uniform  recognition  of  their 
authority  by  the  beft  modern  writers :  indeed,  nothing  lefs  than  an 
a6l  of  the  leo-iflature  could  juflly  over-rule  unanimous  and  well-con- 
iidered  refolutions;  but  no  a6l  whatever  has  in  any  degree  afFe6ted 
them ;  and  the  common  law,  which  in  general  is  the  perfe6lion  of 
human  wifdom,  happily  in  this  inftance  has  Hood  like  a  rock  amid  the 
conflid  of  flatutes  rolling  upon  ftatutes. 

Neither  of  the  Itatutes  of  Weflminfter  had  any  efFed  on  the  decifion 
in  BedingfeW s  C2ik;  nor  was  that  oi  St.  John  at  all  influenced  by  the 
fubfequent  prohibition  of  hand-guns  ;  nor  the  Cafe  of  Arms  by  the 
ftatute  of  Northampton;  and  though  the  aft  of  queen  Mary  was  con- 
tinued during  the  life  oi  Elizabeth,  yet  Sir  Matthew  fllr?/?  obferves,  that, 
•'  the  cafe  of  Drayton  BaJJet  was  not  within  that  flatute,  nor  depending 
"  on  it*."  In  the  fame  manner  ferjeant  Hawkins  remarks,  in  con- 
formity to  Hale  and  to  reafon,  which  will  very  feldom  be  found  at 
variance,  "  that  the  flat.  1  Geo.  L  c.  5.  commonly  called  the  riot-ad, 
"  being  wholly  in  the  affirmative,  cannot  be  thought  to  take  away  any 
*'  part  of  the  authority  in  the  fupprefTing  of  a  riot,  which  was  before 

*  1  H.  P.  C.  49  j. 
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"  that  time  given  either  to  officers,  or  private  perfons^  by  the  common 
"  kw  or  by  ftatute  *." 

Having  fliov/n  the  nature  and  extent  of  the  Pojfe  Comitatuum, 
and  proved  that  it  is  required  by  law  to  be  equal  in  its  exertion  to 
a  well-difciplined  army,  I  have  eftabliflied  the  propofition,  which  1 
undertook  to  demonftrate -j- :  "That  the  common  and  flatute  laws 
*'  of  the  realm,  in  force  at  this  day,  give  the  civil  flate  in  every  county 
*'  a  power,  which,  if  it  were  perfeftly  underfhood  and  continually  pre- 
"  pared,  would  effedtually  quell  any  riot  or  infurreftion,  without  affift- 
"  ance  from  the  military^  and  even  without  the  modern  riot-aft." 

One  fide,  therefore,  of  the  diflreffing  alternative,  to  which  I  was 
reduced,  concerning  the  precarioufnefs  of  Englijh  Freedom  J,  is  happily 
removed ;  but  the  other  fide  remains,  "  that  our  laws  have  been 
*'  diigracefully  ncgledted,  and  ought  to  be  reftored  to  full  vigour  and 
*•  energy." 

To  what  fatal  caufe  mufl  we  afcrlbe  a  negled  fo  fhameful  and 
fo  dangerous?  I  anfwer  boldly,  yet,  I  hope,  without  arrogance,  fince  I 
ufe  the  very  words  of  Blackstone,  *'  to  the  vaft  acquifition  of  force 
**  arifing  from  the  riot-a6l  and  the  annual  expedience  of  a  flandino" 
*'  army  |j ;"  which  has  induced  a  difpofition,  cheriftied  by  the  indolence 
natural  to  man,  and  promoted  by  the  exceflive  voluptuoufnefs  of  the 
age,  to  look  up  folely  for  protection  to  the  executive  power  and  the 
foldiery  ;  a  difpofition,  which  mufl  inftantly  be  fhaken  off,  if  any  fpark 
of  virtue  remain  in  our  bofoms ;  for,  although  we  are  happy  in  a  prince, 
who  "  will  never  harbour  a  thought  or  adopt  a  perfuafion  in  any  the 
**  remoteft  degree  detrimental  to  the  liberty  of  Britain^,"  yet  in  free 

»  I  P.  C.  c.  6j.        t  P,  690.        J  p.  6S9.        11  4  Comjn.  434.        §  i  Bl.  Comm.  337. 
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ftates  a  military  power  muft  ever  be  an  objeifl  of  jealouiy;  and,  fince 
our  excellent  conftitution  will  be  claimed  by  our  pofterity  as  their  befl 
inheritance,  we  mui1:  a<St  with  a  provident  care,  left,  two  centuries  hence, 
the  fable  of  the  horfe  {hould  be  verified  in  our  defcendants,  who  may 
be  in  need  of  protection  againft  their  protestors,  and  be  forced  to 
carry  haniefs,  notwithftanding  the  repeal  of  the  ftatute  of  Winchejier. 

For  the  hiftory  of  the  riot-aft,  fo  laboured  and  fo  ineffe6tual,  I  muft 
refer  my  reader  to  the  incomparable  author,  whom  I  fo  frequently  cite, 
the  commentator  on  the  laws  of  England;  who  exprefles  his  jealoufy 
and  difapprobation  of  it  with  no  lefs  delicacy  than  wifdom  *  :  in  refpefl 
to  the  number  of  capital  felonies  created  by  it,  which  Blackjlone  feems 
highly  to  have  difapproved,  I  (hall  fay  nothing,  as  it  is  not  my  preient 
fubje6i;  but  I  may,  with  all  due  reverence  for  the  legiflature  in  the  firfl 
year  of  George  the  Firft,  obferve,  that  the  aft  was  a  bad  copy  of  a  bad 
model,  the  ftatute  of  Mary;  that  there  feems  to  have  been  no  occafion 
to  make  it  perpetual,  much  lefs  to  enlarge  it ;  that  it  is  in  fome  parts 
liable  to  dangerous  mifinterpretation;  that  it  has  been  found  wholly 
inadequate  to  the  end  propofed  by  it ;  and  that  the  third  claufe  of  it 
was  in  great  meafure  unneceflary,  as  it  only  affirms  "  our  ancient 
♦•  law,  which  had  pretty  well  guarded  againft  any  violent  breach  of 
•'  the  peace  -j-."  Confirmatory  ftatutcs  are  always  attended  with  the 
dan<7cr  of  fuperfediiig  the  ufe,  and  obliterating  the  remembrance,  of 
the  common  law,  which  they  confirm,  and  which  the  wildom  of  ages. 
had  before  fufficiently  eftabliftied. 

As  to  the  beft  mode  of  rejioring  our  laivs  to  their  full  vigour  and 
energy,  and  of  providing  for  our  future  defence,  I  fliall  certainly  lub~ 
mit  it  to  the  difcretion  of  my  countrymen   who  are  bound  by  tholfr 

*  4  Comm.  143.  t  4  B^-  Comm.  147. 
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laws;  and  fhall  only  fuggeft  to  them  the  following  plan;  after  pre- 
mifing,  in  the  words  of  ferjeant  Hawkins,  "  that,  although /t/ij^/^ /i^r- 
'■'■  Jons  may  arm  fhemfelves  in  order  to  fupprefs  a  riot,  and  may  confe- 
"  quently  ufe  arms  in  the  fuppreffing  of  it,  if  there  be  a  neceffity  for 
**  their  fo  doing ;  yet  it  feems  to  be  extremely  hazardous  for  private 
"  perfons  to  proceed  to  thofe  extremities  in  common  cafes,  left,  under  the 
"  pretence  of  keeping  the  peace,  they  caufe  a  more  enormous  breach  of 
"  it ;  and,  therefore,  fuch  violent  methods  feem  only  proper  againft 
*'  SUCH  RIOTS  AS  SAVOUR  OF  REBELLION,  for  the  fupprefling  of  which 
*'  no  remedies  can  be  too  fevere*. 

THE    PLAN. 

I. 

Let  all  fuch  perfons  in  every  county  of  England  as  are  included  in 
the  power  of  that  county,  and  are  of  ability  to  provide  themfehes  with 
arms,  and  pay  for  learning  the  ufe  of  them,  be  furniflied  each  with  his 
mujket  3.ndi  bayonet,  and  their  necelfary  appendages. 

11. 

Let  feveral  companies  be  formed,  in  every  county,  of  fixty  fuch  men 
or  more,  voluntarily  alTociated  for  the  fole  purpofe  of  joining  the  power, 
when  legally  fummoned,  and,  with  that  view,  of  learning  the  proper  ufe 
of  their  weapons,  ftreet-firing,  and  the  various  evolutions  necelTary  in 
a(5lion. 

III. 

Let  the  companies  be  taught,  in  the  moft  private  and  orderly  manner, 
for  two  or  three  hours  early  every  morning,  until  they  are  competently 
flcilled  in  the  ufe  of  their  arms :    let  them  not,  unneccffarily,  march 


»  1  Hawk.  P.  C.  c.  65. 
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through  Greets  or  highroads,  nor  make  any  the  leaft  military  parade,  but 
confider  themfelves  entirely  as  part  of  the  civil  ftate. 

IV. 

Let  each  member  of  a  company,  when  he  has  learned  the  ufe  of  his 
arms,  keep  them  for  the  defence  of  his  houfe  and  perfon,  and  be  ready 
to  join  his  company  in  ufing  them  for  the  fuppreflion  of  riots,  whenever 
the  fheriff,  under-fheriff,  or  peace  officer  ftiall  raife  the  power,  or  there 
fhall  be  a  cry  made  for  weapons  to  keep  the  peace, 

V. 

Let  the  caution^  prefixed  to  this  plan,  be  diligently  obfcrved,  and  the 
law,  contained  in  the  preceding  citations,  be  held  ever  facred  :  nor  let 
any  private  perfon  prefume  to  raife  the  power  of  the  county  *,  which  is 
the  province  of  the  fheriff,  under-fherifF  or  magiflrate  ;  although  a  cry 
for  iveapons  to  keep  the  peace  may  be  made  in  cafes  of  extreme  necejjity, 
and  in  them  only,  by  private  perfons, 

VL 

If  any  mark  of  diflindion  in  drefs  fhall  be  thought  expedient,  that  the 
feveral  companies  may  know  each  other,  in  the  forcible  fuppreflion  of 
a  riot,  let  fuch  a  regulation  be  feverally  referred,  with  any  other  rules 
that  may  be  neceflary,  to  a  committee  chofen  out  of  each  company. 

The  great  advantages  of  fuch  afToclations  are  fo  apparent,  that  I  fliall 
forbear  at  prefent  to  expatiate  on  them  ;  but  fhall  be  fatisfied  with  ap- 
plying to  them  what  Pulton  fays  of  the  old  tilts  and  jufls,  "  that  the 
•'  caufe,  beginning,  and  end  thereof  do  tend  to  the  laudable  exercife  of 
*'  true  valour  and  manhood,  and  to  the  encouragement  and  enabling  of 
*'  the  a6lors  therein  to  defend  the  realm  and  the  peace  thereof  f  j"  and 

*  I  Hale,  H.  P.  C.  (5oi.  f  De  Pace,  25.  b, 

with 
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■with  obferving,  in  the  words  of  the  flat.  33  Hen.  VIII.  c.  6,  that  the 
mulket  may  now  be  made,  what  the  long  bow  was  formerly,  "  the 
**  furety,  fafeguard,  and  continual  defence,  of  this  realm  of  England, 
*'  and  an  ineftimable  dread  and  terror  to  the  enemies  of  the  fame." 

Objed^ions  will  certainly  be  raifed  ;  for  who  can  propofe  a  meafurc, 
however  falutary,  to  which  no  man  will  objeft?  I  exped  them,  how-, 
ever,  chiefly  from  thofe,  whofe  indolence  may  induce  them  rather  to 
feek  prote6tion  from  a  power  able  to  crufh  them,  than  to  protcft  them- 
felves  by  joining  a  power  provided  by  free  and  equal  laws  ;  or  from 
thofe,  who,  as  Milton  fays,  "  have  betaken  themfelves  to  ftate-atFairs 
*'  with  fouls  fo  unprincipled  in  virtue  and  true  generous  breeding,  that 
*'  flattery,  and  court-fhifts,  and  tyrannous  aphorifms,  appear  to  them 
*'  the  higheft  points  of  wifdom."  To  fuch  men  it  will  be  fufficient  to 
give  this  general  anfwer ;  that,  as  there  is  no  neceflity  of  applying 
either  to  the  executive,  or  to  the  legiflative,  power  for  permiffion  to 
obey  the  laws,  we  are  not  to  debate  on  vague  notions  of  expedience, 
groundlefs  jealoufies,  or  imaginary  confequences  :  the  fole  queftion  is, 
"  whether  the  doftrine  expounded  in  thefe  pages  be  law  ;"  if  it  be,  there 
is  no  room  for  deliberation,  fince  it  is  a  maxim,  that  no  man  mujl  think 
hhnfelf  laifer  than  the  law,  which  is  the  gathered  wifdom  of  many  ages  ; 
and  fo  favourable  is  the  common  law  of  England  to  the  rights  of  our 
fpecies,  which  it  is  unhappily  become  the  falhion  to  deride  and  vilify, 
that,  if  any  man  will  broach  a  pofition  in  favour  of  genuine,  rational, 
manly  freedom,  I  will  engage  to  fupj^ly  him  with  abundant  authorities 
in  fupport  of  it. 

I  pcrfuade  myfelf,  that  infinite  good  mull:  refult  from  the  general 
adoption  of  my  plan  j  and  that  no  poffible  evil  can  be  mixed  with  it,  as 
long  as  the  cautions  and  reflriftions  before  fuggefted  ihall  be  duly  ob- 
fcrved,  and  our  excellent  conftitution  be  kept  in  its  juft  balance  at  that 

nice 
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nice  point,  which  is  equally  removed  from  the  pernicious  extremes  of 
republican  madncfs,  ariftocratical  pride,  and  monarchical  folly ;  nor 
have  I  any  fcruple  to  confefs,  that,  as  every  foldier  in  England  is  at 
the  fame  time  a  citizen,  I  wifh  to  fee  every  citizen  able  at  leaft,  for  the 
prefervation  of  publick  peace,  to  a6l  as  a  foldier  :  when  that  fhall  be  the 
cafe,  the  liberty  of  Britain  will  ever  be  unaflailedi  for  this  plain 
reafon — it  will  be  unavailable. 

The  fecurlty,  and  confequently  the  happinefs,  of  a  free  people  do 
not  confift  in  their  belief,  however  firm,  that  the  executive  power  will 
not  attempt  to  invade  their  juft  rights,  but  in  their  confcioufnefs  that 
any  fuch  attempt  would  be  wholly  ineffedual. 


SPEECH 


SPEECH 


TO 


THE  ASSEMBLED  INHABITANTS  OF 


THE    COUNTIES    OP 


MIDDLESEX  AND  SURRY, 


THE    CITIES    OP 


LONDON    AND    WESTMINSTER, 

AND   THE   BOROUGH    OP 

SOUTHWARK. 

XXVIII  MAY,   M.DCC.LXXXII. 


VOL.  III.  4  Y 


ADVERTISEMENT. 


JtiAFING  been  informed,  that  parts  of  my  Speech  on  the  28th  of  May 
at  the  London  Tavern  were  thought  obfcure,  yet  important,  I  have 
endeavoured  to  recolle£i  what  I  then  took  the  liberty  to  fay,,  and  have 
confented  to  let  the  argument  go  abroad  in  its  rude  and  unpoliJJoed  flate. 
What  offence  this  publication  may  give,  either  in  parts  or  in  the  whole,  is  the 
lafl  and  leaf  of  my  cares :  my  fir  ft  and  great  eft  is,  to  fpeak  on  all  occqfions 
what  I  conceive  to  bejuft  and  true. 


SPEECH 


o  w 
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MY  LORD  MAYOR, 

OO  far  am  I  from  rifing  to  intimate  the  llightefl  fliade  of  diflent  from 
this  refpedlable  and  unanimous  alfembly,  or  the  minuted  difapprobation 
of  the  two  refblutions  propofed,  that  I  defpair  of  finding  words  fuf- 
ficiently  flrong  to  exprefs  my  joy  and  triumph  at  the  perfeft  harmony, 
with  which  the  firft  of  them  has  aheady  paffed,  and  to  which  the 
fecond  will,  I  truft,  be  thought  equally  entitled:  but,  on  the  laft 
reading  of  the  propofition  now  before  you,  it  ftruck  me,  that,  althouo^h 
it  was  in  fubjlance  unexceptionable,  yet  it  might  eafily  be  improved  in 
form  by  the  infertion  of  two  or  three  words  referring  to  the  preceding 
refolution,  and  thus  be  rendered  more  conducive  to  our  great  obje6t  of 
generally  declaring  our  concurrent  fenfe,  and  avoiding  any  chance  of 
difunion  upon  fpecifick  points.  Every  propofition,  intended  to  meet 
with  univerfal  concurrence,  ought  to  have  three  diflinguifhing  proper- 
ties ;  it  fhould  be  juft,  fimple,  comprehenfive :  without  juftice,  it  will 
be  rejeded  by  the  wife  and  good;  without  fimplicity,  it  will  involve 
complex  matter,  on  which  the  wifeft  and  the  beft  may  naturally  differ; 
and  without  comprehenfivenefs,  it  will  never  anfwer  any  purpofe  of 

confequence 
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confequence  and  extent.  The  firft  refolutlon,  "  that  petitions  ought  to 
"  be  prepared  for  a  more  complete  reprefentation  of  the  people,"  has 
all  of  thefe  properties  in  an  eminent  degree :  it  is  fo  juft,  that,  if  this 
meeting  had  been  ten  times  as  large,  there  would  not  have  been  one 
dillentient  voice  on  that  ground;  fo  fimple,  that  it  affords  no  fcope 
or  fubjeft  for  cavil;  fo  comprehenfive,  that,  when  the  houfe  of  commons 
have  the  petitions  before  them,  it  will  give  room  for  every  particular 
plan,  which  the  ingenuity  of  any  member,  duly  tempered  by  wifdom, 
yet  aduated  by  true  patriotifm,  can  fuggeft. 

Ought  not  the y^^row^  proportion,  "  that  thefenfe  of  the  people  fhould 
*'  be  taken  this  fummer  in  order  to  prepare  their  feveral  petitions,"  to 
be  fomewhat  reftrained  in  the  generality  of  the  expreffion  ?  It  is  juft, 
but  rather  too  comprehenfive :  t/je  fenfe  of  the  people  is  a  phrafe  of  mea- 
furelefs  compafs,  and  may  include  their  feveral  opinions,  however 
Ipecifick,  however  difcordant.  This  is  the  very  evil,  which  we  are 
anxious  to  prevent;  fnice  we  all  agree,  that  no  particular  mode  of 
reformation  fliould  be  prefcribed  to  the  houfe,  left  they  ftiould  reje6^, 
for  no  other  reafon,  fome  good  plan,  which,  if  left  to  the  operation  of 
their  own  minds,  they  may  probably  adopt.  Might  not  the  fentence 
be  thus  correfted,  "  that  the  fenfe  of  the  people  ftiould  be  taken  on  the 
*^  preceding  refoltition?"  But  this  I  offer  as  a  mere  fuggeftion  to  wifer 
heads,  and  will  not  trouble  the  affembly  by  ftiaping  it  into  a  motion: 
indeed,  if  both  refolutions  be  taken  together,  and  it  be  underftood, 
that  we  mean  to  recommend  petitions  on  the  general  ground,  in  order 
to  ftiun  that  fatal  rock,  diverfty  offentimejit  on  particulars,  I  defire  no 
more,  and  am  very  little  foUcitous  about  accuracy  of  expreffiou;  hoping 
at  the  fame  time,  although  ihtfve  circles  here  alTembled  have  no  right 
or  pretenfion  to  take  the  lead  in  the  nation,  yet  that  the  other  counties, 
diftri6ts,  and  towns  in  Great  Britain  will  approve  our  idea,  and  not 
difdain  to  follow  our  example:   in  that  event  I  fmile  at  the  thought 

of 
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of  a  mlfcarriage,  and  am  confident,  that,  with  concurrence,  perfeverance, 
and  moderation,  the  people  of  England  muft  prevail  in  a  claim  fo  eflen- 
tial  to  their  liberty,  and  to  the  permanence  of  an  adminiflration,  who 
profefs  to  govern  with  their  confidence. 

Here  I  fhould  regularly  ceafe;  efpecially,  as  I  now  labour  under 
the  prellure  of  the  epidemical  complaint,  which  alone  can  have  pre- 
vented this  meeting  from  being  as  numerous  as  it  is  refpedable:  it 
could  not  prevent  my  attendance,  for,  in  health  or  in  ficknefs,  I  am 
devoted  to  your  fervice  j  and  I  (hall  never  forget  the  words  of  an  old 
Roman,  Ligarius;  who,  when  the  liberties  of  his  country  were  in 
imminent  danger,  and  when  a  real  friend  to  thofe  liberties  was  con- 
doling with  him  on  his  illnefs  at  fo  critical  a  time,  raifed  himfelf  on 
his  couch,  feifed  the  hand  of  his  friend,  and  faid,  If  you  have  any 
bujinefs  worthy  of  yourjehes^  I  am  well. 

It  was  not  in  truth  my  defign  to  have  fpoken  at  all  this  evenings 
but,  fince  I  have  rifen  to  explain  a  fudden  thought,  I  will  avail  myfelf 
of  your  favourable  attention,  and  hazard  a  few  words  upon  the  general 
quellion  itfelf :  on  the  fmalleft  intimation  of  your  wilhes,  1  will  be 
lilent.  Numbers  will  have  patience  to  hear,  who  have  not  time  to 
read ;  befides,  that  it  is  always  eafier  to  fpeak  than  to  write ;  and, 
as  to  myfelf,  a  very  particular  and  urgent  occafion,  which  calls  me 
for  fome  months  from  England,  will  deprive  me  of  another  opportunity 
to  communicate  my  fentiments  in  either  form,  until  the  momentous  ob- 
je£t  before  us  fhall  be  made  certainly  attainable  through  the  concord,  or 
for  ever  loft  and  irrecoverable  through  the  difagreement,  of  the  nation. 

The  only  fpecious  argument,  that  I  have  anywhere  heard,  againft  a 
change  in  the  parliamentary  reprefentation  of  the  people,  is,  that  **  a 
"  conjlitution^  which  has  ftood  for  ages,  ought  not  to  be  altered." 

This 
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This  objcAloii  appears  on  a  fuperficial  view  fo  plaufible,  and  applies 
jtfelf  fo  winningly  to  the  hearts  of  Englijlomen,  who  have  an  honeil  pre- 
judice for  their  eftabhfhed  lyftem,  without  having  in  general  very  dif- 
tin61:  ideas  of  it,  that  a  deteftion  of  the  fopbif/n,  for  fuch  I  engage  to 
prove  it,  becomes  abfolutely  necelTary  for  the  promotion  of  your  glorious 
cnterprife. 

I  will  rifk  your  impatience  ;  for,  though  I  am  aware,  that  allufions 
to  hiflory  and  interpretations  of  old  ftatutes  are  not  very  proper  in  ad- 
drefles  to  popular  affemblies  ;  yet,  when  popular  aflemblies  take  upon 
them,  as  they  juftly  may,  to  adt  and  refolve  upon  conftitutional  points, 
they  are  bound  to  feek  or  to  receive  information,  left  their  a6lions 
fliould  be  rafh  and  their  refolutions  ill-founded.  A  power  exerted 
through  paflion  or  caprice,  without  a  deep  knowledge  of  the  bufuiefs  in 
hand,  and  a  fair  application  of  the  intelledtual  faculties,  is  a  tyrannical 
power,  whether  it  be  regal,  ariftocratical,  or  popular ;  and  the  preva- 
lence of  any  fuch  power,  by  the  overbearing  ftrength  of  king,  nobles, 
or  people,  would  form  an  immediate  tyranny ^  and  in  a  moment  fubvert 
the  conftitution. 

That  conftitution,  which,  I  perfuade  myfelf,  will  not  be  fubverted, 
confifts  of  form  and  fpirit,  of  body  (if  I  may  fo  exprefs  myfelf),  and  of 
foul :  but,  in  a  courfe  of  years,  the  form  is  apt  to  deviate  fo  widely 
from  the  fpirit,  that  it  becomes  expedient  almoft  every  century  to  re- 
ftore  its  genuine  purity  and  lovelinefs.  The  objcdion,  which  I  under- 
take to  remove,  is  fophiftical,  either  by  defign  or  through  ignorance ;  for 
the  proportion  is  true  in  one  fenfe  of  the  word  conjiitution,  and  falfe  in 
the  other;  and  the  fenfe,  in  which  it  is  true,  is  inapplicable  to  the 
queftion.  It  is  true,  that  xht  fpirit  of  the  conftitution  ought  not  to  be 
changed :  it  is  falfe,  that  xhtform  ought  not  to  be  correded  ;  and  I  will 
now  demonftrate,  "  that  the  fpirit  of  our  conftitution  requires  a  repre- 

*'  fentation 


OF  PARLIAMENT.  7lp 

*'  fenlation  of  the  people,  nearly  equal  and  nearly  univerfal."  Such  as 
cannot  or  will  not  follow  me  in  the  premifles,  both  can  and  will  (or  I 
greatly  deceive  myfelf )  bear  away  the  conclufion  in  their  memory  ;  and 
it  is  of  higher  importance  than  they  may  imagine. 

There  has  been  a  continued  war.  in  the  conftitution  of  England  be- 
tween two  jarring  principles ;  the  evil  principle  of  the  feudal  fyftem 
with  his  dark  auxiliaries,  ignorance  and  falfe  philolbphy  ;  and  the  good 
principle  of  increafing  commerce,  with  her  liberal  allies,  true  learning 
and  found  reafon.  The  firfl:  is  the  poifoned  fource  of  all  the  abomina- 
tions, which  hiftory  too  faithfully  records  :  it  has  blemifhed  and  pol- 
luted, wherever  it  has  touched,  the  fair  form  of  our  conftitution,  and 
for  ages  even  contaminated  the  fpirit.  While  any  dregs  of  this  baneful 
fyftem  remain,  you  cannot  juftly  boaft  of  general  freedom :  it  was  a 
iyftem  of  niggardly  and  partial  fre-edom,  enjoyed  by  great  barons  only 
and  many  acred  men,  who  were  perpetually  infulting  and  giving  check 
to  the  king,  while  they  racked  and  harrowed  the  people.  Narrow  and 
bafe  as  it  was,  and  confined  exclufively  to  landed  property,  it  admitted 
the  loweji  freeholders  to  the  due  enjoyment  of  that  ineftimable  right, 
without  which  it  is  a  banter  to  call  a  man  free;  the  right  of  voting  iii 
the  choice  of  deputies  to  affift  in  making  tbofe  laws,  which  may  affe6l 
not  his  property  only,  but  his  life,  and,  what  is  dearer,  his  liberty  ;.  and 
which  are  not  laws,  but  tyrannous  ordinances,,  if  impofed  on  him  with- 
out his  fuffrage  given  in  perfon  or  by  deputation.  This  I  conceive  to 
have  been  the  right  of  every  freeholder,  even  by  the  feudal  polity,  from 
the  earlieft  time  j  and  the  ftatute  of  Henry  IV.  I  believe  to  have  been 
merely  declaratory  :  an  a6l  which  pafled  in  the  feventh  year  of  that 
prince,  near  four  hundred  years  ago,  ordains,  that,  "  all  they,  who  are 
**  prefent  at  the  county  court,  as  well  fuitors  duly  fummoned  for  the  fame 
**  caufe,  as  others^  fhall  proceed  to  the  election  of  their  knights  for  the 
*'  parliament."     Allfuitorsy  you  fee,,  had  the  right ;  and  all  freeholders 
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vfcrc  fuitors  in  the  court,  however  low  the  value  of  their  freeholds. 
Obferve  all  along,  that  one  pound  in  thofe  days  was  equal  to  ten  at 
leaft  in  the  prefent  time.  Here  then  is  a  plain  declaration,  that  mi- 
nutenefs  of  real  property  created  no  harfli  fufpicion  of  a  dependent 
mind ;  for  a  harfli  fufpicion  it  is,  and,  by  proving  too  much,  proves 
nothing. 

What  caufed  the  abfurd,  yet  fatal,  diftinftion  between  property,  per- 
fonal  and  real  ?  The  feudal  principle.  What  created  another  odious 
diftlndion  between  free  and  bafe  holdings,  and  thus  excluded  copyholds 
of  any  value  ?  The  feudal  principle.  What  introduced  an  order  of  men, 
called  villains,  transferable,  like  cattle,  with  the  land  which  they  flock- 
ed ?  The  feudal  principle.  What  excludes  the  holders  of  beneficial 
leafes  ?  The  feudal  principle.  What  made  perfonalty,  in  thofe  times, 
of  little  or  no  eftimation  ?  The  feudal  principle.  What  raifed  the  filly 
notion,  that  the  property,  not  the  perfon,  of  the  fubjed  was  to  be  re- 
prefented  ?  The  feudal  principle.  What  prevented  the  large  provifion 
in  the  aft  of  Henry  IV.  by  which  all  freeholders  were  declared  electors, 
from  being  extended  to  all  holders  of  property^  however  denominated, 
however  inconfiderable  ?  The  fame  infernal  principle,  which  then  fub- 
dued  and  flifled  the  genuine  equalifing  fpirit  of  our  conflitution.  Now, 
if  we  find  that  this  demon  was  himfelf  in  procefs  of  time  fubdued,  as  he 
certainly  was  by  the  extenfion  of  commerce  under  'Elizabeth,  and  the 
enlarged  conceptions  which  extended  commerce  always  produces,  by 
the  revival  of  learning,  which  difpelled  the  darknefs  of  Gothick  igno- 
rance, and  by  the  great  tranfadllons  of  the  lafl  century,  when  the  true 
theory  and  genuine  principles  of  freedom  were  unfolded  and  illuflrated, 
we  fhall  not  hefitate  to  pronounce,  that,  by  the  fpirit  of  our  conftltution, 
all  Englifimen,  having  property  of  any  kind  or  quantity,  are  entitled  to 
votes  in  chufing  parliamentary  delegates.  The  form  foon  received  a 
cruel  blemifh;  for,  in  the  eighth  of  Henry  VI.  the  property  of  fuitors 
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qualified  to  vote,  was  reflrained  to  '•'■forty  fliillings  a  year  above  all 
**  charges,"  that  is,  to  twenty  pounds  at  leaft  by  the  prefent  value 
of  money.  I  agree  with  thofc,  who  confider  this  aft  as  bafely  arif- 
tocratical,  as  a  wicked  invafion  of  clear  popular  rights,  and  therefore 
in  a  high  degree  unconftitutional :  it  is  alfo  a  difgraceful  confeffion 
of  legiflative  weaknefs;  for  the  evil,  pretended  to  be  remedied  by  it, 
was,  that  the  county  cleftions  were  tumultuary.  What !  could  not  the 
wifdom  of  the  legiflature  fuggeft  a  mode  of  preventing  tumult,  if  the 
laws  already  fubfifhing  had  been  infufficient  for  that  purpofe,  without 
fhaking  the  obligation  of  all  future  laws,  by  narrowing  the  circle  of 
thofe,  who,  being  affedled  by  them,  ought  by  natural  equity  to  affiil 
in  framino;  them?  Ridiculous  and  indefenfible  ! 


'o 


In  the  twelfth  of  Charles  II.  the  mighty  fabrick  of  the  feudal  fyf- 
tem  was  fhaken  from  its  bafis;  but,  though  its  ramparts  were  overfet» 
its  connexions  and  covered  ways  deftroyed,  and  its  very  foundations 
convulfed,  yet  the  ruins  of  it  have  been  found  replete  with  mifchief, 
and  the  mifchief  operates,  even  while  I  Ijieak. 

At' the  Revolution,  indeed,  the  good  fpirit  of  the  conftitution  was 
called  forth,  and  its  fair  principles  expanded:  it  is  only  fmce  that 
aufpicious  event,  that,  although  we  may  laugh,  when  lawyers  call 
their  vaft  aflemblage  of  fenfe  and  fubtilty  the  perfeBion  of  human  uvf- 
dom,  yet  we  fhall  deride  no  man,  who  afferts  the  conftitution  of  Eng- 
land to  be  in  theory  the  moft  perfe6l  of  human  fyftems — in  theory,  not 
in  praftice;  for,  although  you  are  clearly  entitled  to  all  the  advantages, 
which  the  principles  of  the  conftitution  give  you,  while  you  claim  thofe 
advantages  by  cool  and  decent  petition,  yet,  either  from  fbme  un- 
accountable narrownels  in  the  managers  of  the  Revolution,  or  from 
the  novelty  and  difficulty  of  their  ficuation,  they  left  their  noble  work 
fo  unfiniflied,  and  the  feudal  poifon  fo  little  exterminated,  that,  to  ufe 

VOL.  Ill,  4  z  the 
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the  words  of  your  favourite  poet,  "  they  fcotched  the  fnakc,  not  killed , 
"  it."  Who  could  have  imagined,  that,  in  the  eighteenth  of  George  II. 
the  ftatute  of  Henry  VI.  would  have  been  adopted  and  almoft  tran- 
fcribedr  Who  could  have  dreamed,  that,  in  the  thirty-firjl  of  the  fame 
king,  the  lafl:  a£l  would  have  been  recited  and  approved,  with  a  declar- 
ation added,  that  no  tenant  by  copy  of  court  roll  fhould  vote  at  an 
eledlion  for  knights  of  the  Ihire  under  penalty  of  fifty  pounds  ?  It  was  the 
accurfed  feudal  principle,  which  fuggefted  thefe  laws,  when  the  fairefl 
opportunity  prefented  itfelf  of  renovating  the  conftitution.  Another 
gale  has  now  fprung  up;  and,  unlefs  you  catch  it  while  it  blows,  it 
vi'ill  be  gone  for  ever. 

I  have  proved,  unlefs  I  delude  myfelf,  "  that  the  fpirit  of  our  con- 
"  ftitution   requires   a  reprefentation  of  the  people  nearly  equal  and 
•'  nearly  univerfal."     Carry  this  propofition  home  with  you,  and  keep 
it  as  an  anfwer  to  thofe,  who  exclaim  "  that  the  conftitution  ought  not 
"  to  be  changed."     I   faid    nearly   univerfal ;    for   I   admit,  that  our 
conftitution,  both  in  form  and  fpirit,  requiresyZiw^  property  in  eleftors, 
either  real  or  perfonal,  in  poffeffion  or  in  action;  but  I  confidcr  -di.  fair 
trade  or  profejfion  as  valuable  property y  and   an  Englijhfnan,   who  can 
fupport  himfelf  by  honeft  induftry,  though  in  a  low  ftation,  has  often 
a  more  independent  mind  than  the  prodigal  owner  of  a  large  encum- 
bered eftate.     When  Prynne  fpcaks  of  every  inhabitant  and  commoner^ 
to   whom   he   fuppofes  that   the   right   of  voting   originally  belonged, 
I  cannot  perfuade  myfelf,  that  he  meaned  to  include  fuch,  as,  having 
nothing  at  all,  and  being  unable  or  unwilling  to  gain  any  thing  by 
art  or  labour,  were  fupported  by  alms. 

If  modern  authorities  be  demanded  in  aid  of  my  opinions,  I  fhall  only- 
mention  the  great  judge.  Sir  William  Blackjlone,  and  I  mention  him  the 
more   willingly,  becaufe  he  never  profelTcd   democratical  fentiments, 

and. 
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and,  though  we  admire  him  as  the  fyftematical  arranger  of  our  laws 
yet  we  may  fairly  doubt  the  popularity  of  his  poUtical  notions :  never- 
thclefs,  he  openly  allows  in  his  Commentary,  "  that  the  fpirit  of  our 
*'  conftitution  is  in  favour  of  a  more  complete  reprefentation  of  the 
*'  people."  This  too  is  allowed  by  the  very  man,  who,  in  another 
tra6l,  intimates  an  opinion,  "  that  the  value  of  freeholds  themfelves 
«'  fhould  be  greatly  advanced  above  what  is  now  required  by  law  to 
*'  give  the  proprietor  a  voice  in  county  eleflions."  I  told  you,  that  all 
reafoning  from  the  ftatute  of  Henry  VI.  proved  too  much,  and,  coii- 
fequently,  nothing ;  for,  who  now  would  bear  the  idea  of  difqualifying 
thofe  ele6lors  of  Surrey  and  Middlefex,  whofe  freeholds  were  not  of  the 
annual  value  of  twenty  pounds  ? 

I  hear  a  murmur  among  you,  and  perceive  other  marks  of  impatience. 
Indulge  me  a  moment,  and  1  will  defcend;  but  let  me  not  be  mifap- 
prehended.  I  do  not  propofe  to  conclude  with  a  fpecifick  motion . 
it  is  my  deliberate  opinion,  confirmed  by  my  obfervations  on  the  event 
of  your  afTociations  to  reduce  the  injiiience  of  the  Crown,  that  your  pe- 
titions and  refolutions  muft  be  very  general.  In  my  own  mind  I  o-q 
along  with  you  to  the  full  length  of  your  wifhes.  If  the  prefent  fy^em 
of  reprefentation  be  juftly  compared  to  a  tree  rotten  at  the  heart,  I  wifh 
to  fee  removed  every  particle  of  its  rottennefs,  that  a  microfcopick  eve 
could  difcern.  I  deride  many  of  the  fafhionable  do6trines:  that  of 
w/wfl/ reprefentation  I  hold  to  he  aBual  folly;  as  childifh,  as  if  they 
were  to  talk  oi negative  reprefentation,  and  to  contend,  that  it  involved 
any  pofitive  idea.  Subftltute  the  word  delegation  or  deputation,  inftead 
of  reprefentation,  and  you  will  inftantly  fee  the  abfurdity  of  the  con- 
ceit. Does  a  man,  who  is  virtually,  not  aStually,  reprefented,  delegate 
or  depute  any  perfon  to  make  thofe  laws,  which  may  afFed  his  property, 
his  freedom,  and  his  life?  Nonej  for  he  has  no  fuffrage.  How  then 
is  he  reprelented  according  to  the  principles  of  our  conftitution?   As 

well 
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well  might  a  Roman  tyrant  have  urged,  that  all  his  vafiTals  were  re- 
prefented  in  his  perfon  :  he  was  augur  and  high  pricft;  the  religious 
ftate  was,  therefore,  reprefented  by  him :  he  was  tribune  of  the  people ; 
the  popular  part  of  the  nation  were,  therefore,  reprefented :  he  was 
conful,  diftator,  maflcr  of  the  horfe,  every  thing  he  pleafed;  the  civil 
and  military  ftates  were,  therefore,  concentrated  in  him ;  the  next 
dedu6tion  would  have  been,  that  the  Haves  of  his  empire  were  free 
men.  There  is  no  end  of  abfurdities  deducible  from  fo  idle  a  play 
upon  words. 

That  there  may  be  an  end  of  my  addrefs  to  you,  which  has  been  too 
long  for  the  place  and  occafion,  but  too  fhort  for  the  fubjedl,  I  refume 
my  feat  with  a  full  conviftion,  that,  if  united,  and  dependent  oa 
Yourfelves  alone,  you  muft  fucceed ;  if  difunited,  or  too  confident 
in  others,  you  muft  fail.  Be  perfuaded  alfo,  that  the  people  of  Eng'- 
land  can  only  expe£t  to  be  the  happieft  and  moft  glorious,  while  they  are 
the  freeft,  and  can  only  become  the  freeft,  when  they  (hall  be  the  moft 
virtuous,  and  moft  enlightened,  of  nations. 
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TO    *  *  *  *- 

London,    May  14,   1782. 
SIR, 

1  TAKE  the  liberty  of  fubmitting  to  your  ferious  attention  the  Plan 
of  National  Defence  lately  fuggefted  by  government,  compared  with  a 
different  plan  now  approved,  though  fubjedt  to  revifion,  by  a  Company 
of  Loyal  Englijhmen,  of  which  I  have  the  honour  to  be  One.  You  will 
inftantly  fee,  that  the  frji  plan  was  nobly  conceived  by  fome  great 
mind,  and  intended  for  the  nobleft  purpofes ;  but  that,  in  the  detail,  it 
appears  to  be  innovating,  harfh,  unconftitutional,  and  big  with  alarm- 
ing confequences ;  too  expenfve  fpr  the  treafury,  who  have  no  treafures 
to  lavifh,  and  too  dijiritjiful  of  a  generous  and  fpirited  people,  who 
would  vigoroufy  fupport  a  government  that  fincerely  confided  \\\  them. 
The  fecond  plan  you  will  find  (and  we  pledge  our  honours  to  prove) 
already  fanStioned,  and  even  required,  by  Law,  agreeable  to  the  Con- 
ftitution,  and  calculated  to  preferve  itj  not  too  expenfive  to  real 
patriots,  who  will  hardly  be  niggards  at  fuch  a  moment  as  thisj  and 
not  at  all  dangerous  to  fo  wife  and  juft  a  government  as  the  prefent. 
If  nothing  can  raife  a  manly  fpirit,  and  excite  a  liberal  emulation,  in 
Englijh  gentlemen,  yeomen,  and  traders,  but  the  aftual  defcent  of 
three  united  armies  on  our  coafts,  they  will  then  vainly  fblicit  that  pro- 
tection for  their  houfes  and  families,  which  they  now  have  in  their 
own  hands,  on  a  glorious  invitation  from  the  Firfl  and  Befl:  of  Magif- 
trates.     I  am,  &c. 

A  VOLUNTEER. 

P.  S.  Give  me  leave  to  obfcrve,  that  the  Lords-Lieutenants,  as 
fuch,  have  no  more  to  do  with  this  great  bufinefs  than  the  bench  of 
Bifliops. 

HEADS 
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HEADS  OF  A  PLAN 


For  raifmg  Corps  in  feveral principal  Towns  in  Great  Britain^  inclofed  in  a 
Letter  from  the  Earl  of  Shelburne  to  the  Chief  Magistrates 
of  feveral  Cities  and  Towns. 

1  ft.  THE  principal  towns  in  Great  Britain  to  furnifh  one  or  more 
battalions  each,  or  a  certain  number  of  companies  each,  in  proportion 
to  their  fize  and  number  of  inhabitants. 

2d.  The  officers  to  be  appointed  from  among  the  gentlemen  of  the 
neighbourhood,  or  the  inhabitants  of  the  faid  towns,  either  by  com- 
miffion  from  his  Majefty,  or  from  the  Lord-Lieutenant  of  the  County, 
upon  the  recommendation  of  the  Chief  Magiftrate  of  the  town  in 
which  the  Corps  are  raifed. 

3d.  They  are  to  be  poflefled  of  fome  certain  eftate  in  land  or  money, 
in  proportion  to  their  rank. 

4th.  An  Adjutant  or  Town-Major  in  each  town  tp  be  appointed  by 
his  Majefty. 

5th.  A  proper  number  of  Serjeants  and  Corporals  from  the  army 
to  be  appointed  for  the  Corps  in  each  town,  in  proportion  to  their 
numbers. 

6th.  The  faid  Serjeants  and  Corporals,  as  well  as  the  Adjutant  or 
Town- Major,  to  be  in  the  Government  pay. 

7th.  The  men  to  exercife  frequently,  either  in  battalions,  or  by 
companies,  on  Sundays,  and  on  Holidays,  and  alfo  after  their  work  is 
over  in  the  evenings. 

8th. 
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8th.  Arms,  accoutrements,  and  ammunition,  to  be  furniflied  at  the 
expenfe  of  Government,  if  required. 

gth.  Proper  magazines,  or  ftorehoufes,  to  be  chofen  or  eredled  in 
each  town,  for  keeping  the  faid  arms,  &c. 

10th.  The  arms  and  accoutrements  to  be  delivered  out  at  times  of 
exercife  only,  and  to  be  returned  into  the  ftorehoufes  as  foon  as  the 
exercife  is  finifhed. 

11th.  The  Adjutant  or  Town-Major  to  be  always  prefent  at  exer- 
cife, and  to  fee  that  the  men  afterwards  march  regularly,  and  lodge 
their  arms  in  the  ftorehoufes. 

12th.  Proper  penalties  to  be  inflided  on  fuch  as  abfent  themfelves 
from  exercifes,  as  alfo  for  difobedience  of  orders,  infolence  to  their 
officers,  and  other  diforderly  behaviour. 

13th.  The  above  Corps  not  to  be  obliged,  on  any  account,  or  by 
any  authority  whatever,  to  move  from  their  relpedtive  towns,  except 
in  times  of  adtual  invafion  or  rebellion. 

1/lth.  His  Majefty  (hall  then  have  power  to  order  the  faid  corps  to 
march  to  any  part  of  Great  Britain,  as  his  fervices  may  require. 

15th.  They  are,  on  fuch  occafions,  to  aft  either  feparately,  or  in  con- 
junftion  with  his  Majefty 's  regular  forces,  and  be  under  the  command 
of  fuch  General  Officers  as  his  Majefty  ftiall  think  proper  to  appoint. 

16th.  Both  officers  and  men  to  receive  full  pay  as  his  Majefty 's  other 
regiments  of  foot  from  the  day  of  their  march,  and  as  long  as  they 
ftiall  continue  on  fervice  out  of  their  towns. 

17th. 
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17th.  They  are  to  be  fubjefl  to  military  difcipline,  in  the  fame  man- 
ner as  his  Majefty's  regular  forces,  during  the  faid  time  of  their  being 
called  out,  and  receiving  government  pay. 

18th.  All  officers  who  fhould  be  difabled  in  a6lual  fervice  to  be  en- 
titled to  half-pay,  and  all  non-commiffioned  officers  and  private  men, 
difabled,  to  receive  the  benefit  of  Chelfea  Hofpital. 

1 9th.  The  widows  of  officers  killed  in  the  fervice  to  have  a  penfion 
for  life. 

2oth.  The  time  of  fervice  to  be  named. 


SKETCH  OF  A  PLAN 


For  raijing  a  Conjlitutional  Force  in  the  Towns,  Cities,  and  Counties  of 
Great  Britain;  being  an  Anfwer,  article  by  article,  to  the  Plan 
annexed. 

ift.  AGREED,  with  this  addition — And  other  Battalions,  or  Com- 
panies, to  be  di\{o  voluntarily  ioYtnt^  oxxX.  o(  the  Hundreds,  Tythings,  and 
Hamlets,  of  each  county,  in  proportion  to  its  extent  and  populoufnefs. 

2d.  The  Officers,  and,  in  Ibmc  companies,  the  men,  to  enrol  them- 
felves,  from  among  the  Gentry,  Yeomanry,  and  Suhjiafitial  Houfeholders, 
and  the  Officers  to  be  commiffioned  refpedliveiy  by  the  High  Sheri^t 
and  Chief  Magijlr ate,  of  each  county  and  town. 

3d.  The  ranks  of  the  Officers  to  be  proportioned  to  their  contributions 
to  a  fund  raifed  for  purpofes  mentioned  in  fubfequent  articles. 

4  th. 


PLAN  OF  NATIONAL  DEFENCE.  729 

-Ith.  An  Adjutant  or  Town-Major  in  each  county  or  toiun^  to  be 
eleSled  by  the  Officers, 

5th.  Agreed,  for  the  purpofe  of  driUing  the  men,  until  a  certain 
number  of  the  volunteers  can  be  quahfied  to  aft  as  Serjeants  and 
Cojporals. 

eth.  The  faid  Drill-Serjeants  and  Corporals/r^;;^  the  army  to  continue 
m  the  pay  of  government;  but  the  Adjutants  and  Town-Majors  to  be 
paid,  If  they  defire  pay,  out  of  a/««^  voluntarily  raifed  for  that  purpofe 
in  the  fcveral  counties  and  towns. 

7th.  Agreed- 

8th.  Arms,  Accoutrements,  and  Ammunition,  to  be  furnilhed  at 
the  expenfe  of  the  counties  and  towns.  If  required ;  or  of  the  officers,  if 
they  are  generoufly  difpofed. 

gth.  The  faid  arms,  &c.  to  be  kept  by  each  man,  in  bis  own  houje, 
for  his  legal  proteftion. 

10th.  Rejeded. 

nth.  The  officers  to  take  care,  after  exercife,  that  the  men  march 
regularly,  and  return  home  with  their  arms. 

12th.  Agreed,  -with  this  addition-^ A  fet  of  Laws,  or  Articles,  to  be 
drawn  up  by  the  Officers,  ^n^  fubfcrlbed  Or  openly  confented  to  hy  the 
men,  after  a  dlJilnSi  reading  and  explanation  of  each  article.  "  Confenfus 
**  facit  Lesem." 


13th.  Agreed,  the  words  f«7?m/^?Vi-  or  being  inferted  after  the  word 
refpeSilve. 

VOL.  III.  5  A  14th. 
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14  th.  The  high  JJ:eriff  oi  C2ic\i  county,  2i\\A  chief  magijlrate  of  each 
town,  (hall  then  (on  due  notice  to  government)  have  power  to  order 
the  faid  corps  to  march  to  any  part  of  Great  Britain,  as  the  publick 
fervice  may  require, 

15  th.  Agreed,  m  ca.(e  b(  aSiua I  invajion  ;  but  In  riots  xht  magtjlrates 
to  call  out  their  refpedtive  corps :  and,  as  to  rebellion,  or  civil  war, 
(which  God  avert !)  no  fpecifick  provifions  can  be  made  for  fo  dread- 
ful and  improbable  an  event. 

l6th.  The  counties  and  towns  to  pay  the  men  who  require  if ;  but 
fuch,  as  enroll  themfelves  without  pay,  to  wear  fome  mark  of  diflinc- 
tion,  and  the  officers  to  fervc  at  their  own  expenfe. 

17th.  Agreed,  in  cafe  of  aSlual  invqfion  only;  but  the  words,  and 
receiving  government  pay^  to  be  omitted. 

18th.  Officers  difabled  in  adlual  fervice  to  be  rewarded  by  a  new 
order  (as  a  flar  and  ribband,  orange  coloured  or  mixed),  or  by  an  eulogium 
proclaimed  and  recorded  by  the  fieriffs  of  their  feveral  counties,  or  the 
chief  magijirates  of  their  corporate  towns ;  and  the  men  to  receive  a 
comfortable  fubfiftence  at  their  own  homes,  with  a  fixed  annuity  for  life 
cut  of  the  voluntary  fund. 

19th.  The  widows  and  children  of  Officers  and  Men  killed  in  the 
fervice  againji  invaders  to  have  alfo  penfonsfor  life. 

20th.  The  companies  called  out  as  above  to  be  difcharged  ipfofaSioy 
as  foon  as  the  invaders  are  repelled,  or  the  particular  fervice  terminated, 

A  Company  of  "Loy Ah  English  Gentlemen. 
FINIS. 
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